This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


LONDON 


V      L..  Pvx.1.  A   7r 


/.  'so 


) 


^  *  /• 


Ml 


k; 


MC 


lOO 


>J« 


l->  J 


REPORTS 


OP 


C      A     S     E      S 

ARGUED  AND  ADJODGED 


IK   THB 


3&ing'j8f  Courts  at  WLt^minfUx. 


By  GEORGE  WILSON,  Esq. 

SERJEANT  AT  LAW. 


IN-THflEE  VOLUMES. 
^    VOL.    III. 

CONTAINING 


CASES  in  Ac  Court  of  COMMON  PLEAS.  &c.  beginning 
in  Michaelmas  Term  in  the  loth  Year,  and  ending  in 
Easter  Term  in  the  14th  Year  of  the  Reign  of  His  prefent 
Majefly  KLNG  GEORGE  the  Third. 


THE    THIRD    EDITION: 


With  additional  Notes  of  the  Points  determined;  References  to 
modern  Cafes,  and  improved  TABLES  of  the  PRINCIPAL 
MATTERS,  and  of  the  NAMES  of  the  CASES. 


LONDONt 

PRtNTIO  BV  R.  BALDWIN  AND  SON,  NtVf  B&10(;k-STJ111.T, 

C0&  !•  AMD  R«  8100KB  AND  J.  RIDER,  J.  BUTTEEWOKTH^ 
W.  CLARKE  AND  SON,  AND  R.  rBENEY. 


1799- 


/ 


MICHAELMAS   TERM^ 

20  Geo.  n.  1746: 


Rawlinson  versus  Stone.    In  Error.  Bi  R« 


THIS  was  an  aftion  upon  the  cafe, 'brought  in  the  C,  B4  ^  p«>"wflrory 
againll  Rawlinfon  by  Stone^  upon  a  promiffory  note,  pay-  ^*A.^^or* 
able  to  A.  £.  6t  order,  and  indorfed  by  the  adminiftratrix  of  hit  or^er, 
A,  B. ;    Rawlinfon  the    defendant   below    demurred    fpecially  "*y  ^  in- 
to the  declaration,  and  (hewed  for  caufes  of  demurrer ;    ly?.  That  ^"jfcS  over 
Stone^  in  his  declaration,  had  not  made  a  profert  in  curiam  of  by  hu  admi. 
the  letters  of  admin iflration  ;  and  2^//y,  Tliat  it  did  not  appear  niftratrik; 
by  whom  adminiftration  was  granted ;  a  third  obje£lion  wai  "rfc^  be?a 
uken  at  the  bar  of  the  C.  B.  viz.  That  an  executor  or  admini^  piimla;  "^ 
ftrator  cannot  by  indorfement  negotiate  or  aflign   over  a  pro«-  »"d  not 
milFory  note  by  the  cuflom  of  merchant^^   fo  as  to  give  the  iur  St^*^^ 
dorfce  an  a61ion  thereupon  in  his  own  name  rmmof^ 

.    letters  of  #(!• 

This  cafe  was  argued  in  C.  B.  three  times ;  the  laft  time,  in  ^^iJ^I*""* 
Ihlary  term  18  Gfo.  2.  by  Serjeant  Prime  for  the  plaintiflF  then  137,  164. 
[Stone']^  and  Serjeant  Birch  for  the  defendant  there  [Rawlin/bn']^  *  Stra.  j»6o. 
uhen  per  totam  curiam^  the  two   firft  objections  were  over-  ^'S'  ***^ 
ruled,  becaufe  the  letters  of  adminiftration  cannot  be  fuppofed  rsee '1  Term 
to  be  in  the  cuftody  or  power  of  the  plaintiff  ,S/^ii^  the  indorfe^  i  Rep.  K.  B» 
and  upon  the  trial  of  the  caufe,  it  would  be  incumbent  upon  him  **^*  ^"^  ^* 
to  (hew  to  the  court  and  the  jury,   that  the  perfon  who  in*  KabJ.  p  rfon- 
dr^rfcd  the  note  to  him  was  the  legal  and  proper  adminiilrator  aityonfuch 
oVA.  B.  I   and  the  thn-d  objcftion  was  likewife  over-ruled,   be,.  w«'«fc«cnL] 
caufe  it  is  well  known  to.  be  the  conHapt  pradice  and  ufag9 
among   merchants  for  executors  and  adminiftrators  to  indorf<$ 
and  negotiate  both  promiffory  notes  and  biHs  of  exchange  ;  and 
the  courts  of  juftice  will  always  endeavour  to  adapt  the  rules 
of  law  to  the  u(age  and  courfe  of  trade,  ad  ea  qua  fr^quentius  Maxim. 
accidunt  jura  adaptantur;  and  the  courts  of  Law  are  war, 
ramcd  in  this^  by  the  wprds  of  the  ftatute  3  and  4  Anri^  i*.  9.  ' 

fsB.  J.  which  fa\'s,  that  promiffory  notes^  payable  (o  ^y  p^rfpo 
VoJ.  III.  fe  "^      or 
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or  pcrfons,  his,  her,  or  their  order,  fhall  be  affignable  or  in^ 
dorlable  over  in  the  fame  manner  as  inland  bills  of  exchange  are 
or  niay  be  accordinff  to  the  cuftom  of  merchants.  The  court 
faid,  tnat  tjie  equitjS>le  intereft  in  the  note  is  converted  into  a 
legal  int^ff ft,  aod  die  wl)oIe  intereA  is  veiled  in  the  admini- 
flrator,  who  before  the  ftatute  might  have  afligned  his  equitable 
intereft,  and  fmce  the  flatute  may  now  aflign  his  legal  intereft. 
Judgment  was  given  for  the  plaintiff  S/(7n^  below  by  the  whole 
court  of  C.  B.  whereupon  Ratvlinfon  brought  a  writ  of  error, 
and  afligned  the  general  errors ;  and  in  this  term  the  cafe  was 
argued  by  Sir  Thomas  BootU  for  the  plaintiff"  in  error,  and  by 
Mr.  Foraiox  the  defendant  ia  error. 

Sir  Thomas  Bdotle  objcfted,  i^.  That  apromlflbry  note  pay- 
able to  an  inteftate  or  Us  order,  is  not  aihgnable  qr  indorlable 
over  by  his  adminiftratrix,  fo  as  to  enable  the  indorfee  to  bring 
an  a3ion  thereupon  in  his  own  name,  and  that  it  was  incumbent 
upon  St0ne  the  plaintiff  below  to  have  alledged  and  fliewn  (which 
he  has  not)  in  his  declaration,  that  by  the  cuftom  of  merchants 
inland  bills  of  exchange  are  affignable  and  indorfable  over  by  ad. 
miniftrators  or  executors  ;  for  that  the  5/a/u/^  ^/^  g  ^^4  ^ 
^lUin  Ann  only  makes  notes  of  hand  negotiable  in  the  fame 
manner  te  inland  bills  of  exchange ;  and  he  faid,  in  an  a3ion 
Qpon^  bill  of  exchange,  unlefs  the  plaintitf  declares  upon  a  cuf- 
te>m  to  fupport  the  yf^rnpjit  according  to  the  common  form,  the 
aJEU<m  will  not  be  maintainable,  and  cited  i  LordRaym.  st8i.  175. 

^dfyt  Sir  Thomas  Booile  obje^ed,  that  the  plaintiff  has  not  in 
his  declaration  made  a  fnqfirt  in  curiam  of  the  letters  of  admini* 
firation,  for  that  perhaps  the  adminiftration  in  this  cafe  might  be 
granted  by  a  peculiar^  and  if  fp,  the  ri^t  of  commiuing  admi- 
ftiftriation  by  fuch  peculiar  ought  to  be  Pledged,  and  is  a  matter 
of  fubftanee  and  traverfable ;  for  de  communijure^  here  in  £^« 
bmd  it  belong  to  the  ordinary  to  grant  adminiftration  ;  and  m 
fopptrt  of  this  objedioR  he  cited  Iknham  v.  Sievenfon.  6  Mod. 
^41,  84ft.  and  prayed  thai  the  judgment  might  be  reverfed. 

Mr.  Ftfrd  for  the  defendant  in  error.  Two  obje£lions  are 
taken,  1^,  That  a  note  of  hand,  payable  to  one  or  his  order,  ir 
not  ii^orfable  by  his  adminiftratnx.  '2^,  That -every  indorfee  of 
Ivich  note  being  a  plaintiff,  ought  to  bring  the  letters  of  admini* 
ArBtion  into  court. 

In  anfWer  to  the  1^  objeCkion,  it  muft  be  admitted,  that  pro. 
flftiffory  notes  were  ii«l  amenable  or  indorfable  in  point  of  law 
before  i}itJUiuU  rftki  3  &  4  ofQ^.  Am^  but  bills  of  exchange, 
hjr  the  law  and  cuftom  of  merchants,  were  always  indorfable  ; 
AM  hf  that  ftatuie  no^m  of  band  were  made  indorfable  in  like 

manner 


manner  as  bills  of  exchange,  to  tbe  intent  to  encourage,  trade 
and  commerce,  which,  the  preamble  of  the  ftatute  fays,  will  be 
much  advanced,  if  fuch  notes  (hall  have  the  fame  ent&  as  in^ 
land  bills  of  exchange,  and  (hall  be  qegptiated  in  the  Uke  man- 
ner: ail  adi][i.ipifti;a^r  of  a  merchagnt,  haying  the  abfolute  pron 
pert^'  of  a  note  of  hand  or  a  bill  of  exchange  may,  by  the  culion^ 
of  merchants  indorfe  and  negotiate  the  fame ;  it  he  could  not,  it 
would  tend  to  difcour^e  rather  than  encourage  trade  and  com- 
mecce,  contrary  to  the  very  purview  of  the  fiatute ;  JFor  bippofe 
a  merchant  in  Holland  has  a  bill,  or  a  note  of  hai^d  upon  ^ 
merchant  in  London^  muft  his  executor  or  adminifirator  comc^ 
here  into  England  to  fue  for  it,  aixd  fliall  he  not  be  able  to  in- 
dorfe  it  over?  (f  this  be  law,  it  wili  go  a  great  way  towards  ruin- 
ing, inftead  of  encoi^raging  tra4e  ai;id  commerce.  A  not^  pf  hand^ 
payable  to  ^.  B,  or  oroer,  is  not  fo  affixed  to  the  perfpn  of  A.  B* 
mdividuaily,'  that  nobody  elfe  can.  indorfe  or  n^egptiat^  th^  (aj^iq 
note  ;  for  it  has  been  determined,  that  a  woman,  while  fole, 
laving  a  note  of  hand  payable  to  herself  or  ord^,  andbeinj;  pof- 
fefled  thereof  marries,  die  cannot  by  law  indorfe  or  aflfign  it  pvei; 
while  (he  is  covert;  for  it  is  the  abfolute  fole  property  of  hei; 
liu(band«  and  he  alone  can  jndorfe  it*  And  as  to  what  was  fai4 
by  Sir  Thomas  Bootk^  tha.  the  plaintiff  belpw  ought  to  h^ve  al- 
ledged  and  (hewn  in  his  dO*|Mjation,  that,  by  the  cuftom  of  ];ner- 
chants,  bills  of  exchange  arenWorfa^le  by  adminifti^atoi^s  or  e^^e- 
cutors,  the  cafe  of  ^rQkint  v.  'Afi^rray,  2  Ld,  Raym.  1542,  is  a^ 
anfwer ;  for  there  the  court  refolved,  that  (he  law  topk  nptice  of 
the  cuftom  of  merchants,  without  felting  it  out  fpecially,  andthat 
if  a  bill,  as  fet  out  in  a  declaratiou,  appeared  to  be  within  Uic 
cuftom  of  merchants,  it  was  fufficient. 

In  anfwer  ta  the  2^obie£lion :  To  be  fure,  He  who  brings  an 
a&ion  by  a  pauticular  authority,  mu(t  (hew  that  authority  to  the 
court';  but  with  regard  to  the  prefent  defendai^t  in  error,  who 
has  no  risht  to  the  po(re(&on  of  the  letters  of  adminidration, 
the  law  will  not  require  him  to  produce  them  (o  the  court,  be* 
caufe  it  is  not  in  his  power  fo  tp  do  :  And  in  order  to  (hew  \v% 
what  cafes  a  perfon  m  pleading  is  or  is  not  obliged  to  fhcw  to 
the  court  a  deed  or  writing,  Mr.  Ford  cited,  .5  Rep.  74,  7$. 
li'yaiarhes  Cafe.  10  Rtp,  94.  a,  Do3or  Ltyjxdd's  Cafe.  era. 
Car.  209.  Gray  v.  Fidder.  Cro,  Jac^  70.  J^ag  £i?  Kmt^  v, 
PcAkcuon^  and  prayed  that  the  judgment  might  be  aifirmed. 

Iji€  Chief  Juftice :  Suppofe  a  plaintiff  is  afTignee  of  a  leafo 
afligued  to  him  by  an  aqminiftrator,  is  he  obliged  to  make  a 
frc/irl  in  curiam  oi  the  leUerspf  adminiftfation  ?  I  am  of  opinion 
he  is  not.  There  hath  been  no  cafe  cited,  on  either  fide  of  the 
queftioo,  whether  theprefent  aflion  is  maintainable  or  not:  The 
^£1  of  p4rliiMf)ept  }^  ma^e  promiffory  notes  indorfable  and  a(rign- 

B  2,  iible 
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able  in  like  manner  as  bills  of  exchange,  ^^«^ra//>' ;  and  if  Ac 
plaintiff*  in  error  would  reftrain  or  confine  this  power  of  indorfmg 
or  afligning  notes  to  the  perfons  only  to  whom  fuch  notes  are 
payable,  it  lies  upon  him  to  Ihew  that  this  is  fo,  by  the  true 
meaning  and  conftrU£Uon  of  the  ftatute  ;  but  that  he  has  not. 
done. 

The  whole  intereft  and  property  of  this  promiffory  note  was 
tn  the  adminillratrix ;  which  note,  in  its  nature,  is  made  aflign- 
able  by  a6l  of  parliament ;  and  therefore  I  fay  again,  that  it  is 
incumoent  upon  the  plaintiff*  in  error  to  make  it  out  that  it  is 
not  aflignable  in  the  nands  of  the  adminiftratrix ;  but  why  it 
fliould  not  be  aflignable  in  the  hands  of  her  who.  hath  the  whole 
property  in  it,  I  cannot  tell ;  and  if  inquiry  was  to  be  made  into 
the  ufage  among  merchants,  I  believe  there  would  be  found 
'jttiany  inltances  of  thefe  notes  being  afligned  by  adminiffrators. 


\  As  to  the  2d  objeAion,  I  think  it  has  received  a  very  full  an- 

fwer.     In  an  aClion  brought  by  an  adminiftrator  himfelf,  whofc 

I     power  to  fue  is  founded  upon  tne  letters  of  adminiflration,  it  mud 

\     be  alledged  in  the  declaration,  that  adminiftration  was  committed 

X     to  him,  and  that  thofe  who  granted  it  had  a  right  to  grant  it ; 

\   I  but  he  who  claims  under  an  adminiftrator,  has  no  occafion  to 

make  a  prqfert  in  curiam  of  the  letters  of  adminiftration,  becaufe 

lie  has  not  the  4ame  in  bis  power  or  cuftody.     Upon  the  whole 

J  am  of  opinion  that  the  judgment  ought  to  be  affirmed. 

Wright  Juftice,  fpoke  to  the  like  efie£>,  and  was  of  the  fame 
opinion. 

Denifon  Juftice,  fpoke  to  the  like  effcft,  and  moreover  faid. 
That  as  this  cafe  came  before  the  court  upon  a  demurrer  in  law, 
the  queftion  was.  Whether  this  is  not  a  good  indorfement  in 
point  of  law  ?  And  he  was  of  opinion  that  it  was  good,  and  that 
the  a£l  of  parliament  muft  have  a  liberal  conftruaion,  it  being 
made  for  the  benefit  of  trade  and  commerce. 

But  Mr.  Juftice  Denifon  further  faid  ;  That  if  it  had  appeared 
to  the  court  upon  a  fpecial  verdift,  that  there  was  no  fuch  cuftom 
among  merchants,  as  for  admioiftrators  to  indorfe  or  aflign  bills 
of  exchange,  it  would  have  been  a  very  different  cafe  from  the 
prefent ;  but  that  no  fuch  thing  appeared,  and  in  truth  that  the 
cuftom  is  for  adminiftrators  to  mdorfe  and  aflign  bills ;  that  he 
previoufly  had  fome  notice  of  this  cafe  coming  before  the 
court,  and  therefore,  had  inquired  touching  the  ufage  among 
nlerchants,  and  been  well  informed  that  it  was  the  conftant 
ufage  amonj^ft  them,  for  adminiftrators  to  indorfe  and  aflign 
ever  bills  ofexchange  made  payable  to  their  inteftates  or  order : 

That 


1 
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That  fuppofe  a  note  of  hand  Is  made  payable  to  ^ifemtfole  before  ^«A 

niarnaije,  and  ihe  afterwards  marries,  bemg  pofleued  of  the  note,  ^huu^ 

pa^'able  to  herfelf  or  order,  (he,  being  covert,  cannot  indorfe  A  note  par-  /fV/ 
ani  aflign  over  the  fame.     And  to  this  purpofe  he  cited  a  cafe  of  ?*'•  *?? 
Connor  and  Martin^  in  C.  B.  Eafter,  8  M.  i.  which  he  himielf  oSer,  ihe* 
took  a  note  of  in  that  court ;  it  was  an  z&iqn  brought  by  the  marrief ,  it 
indorfee  of  a  promiflbry  note,  payable  to  Su^n  Connor  or  her  J*?"**?,^** 
order,  and  given  to  her  before  marriage ;  which  note,  after  her  p^rty,*«iid 
marriage,  ai\d  while  covert,  ihe  indorfe4  to  the  plaintiff:   The  ihecanoot 
defendant  pleaded  that  Sti/an  Connor  was  married  at  the  time  of  ><><>orfe  it 
the  making  the  indorfement :   The  plaintiff  demurred ;  and  the  ih",^ert. 
quefiion  upon  argument  was,  Whetner  the  plaintiff  could  main-  i  Str.  516.* 
tain  the  atlion  upon  a  note  indorfed  by  a  Jime  covert  f  The  \^  ^**  ■  ^• 
whole  court  were  of  opinion  that  the^w^  covert  could  not  aflign     ""**  *^^'^ 
the  note,  becaufe  by  act  of  law  it  became  the  fole  right  and  pro« 
perty  of  her   huftxand :  This  (hews  that  it  was  not  an  intereft 
iixed  to  her  perfon,  becaufe  if  It  had,  (he  might  have  Indorfed 
it.    He  alfo  (aid,  that  the  2d  obJe£lioi^  had  been  fully  anfwered; 
and  that  he  was  of  the  fame  opinion  with  the  C.  J.  and  Wright 
JuHice. 

Fofter  Juftice,  of  the  (ameopinloi^. 

Judgment  affirmed  per  tctam  curiam] 
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feetweea  Theodore' Darley,  Brother  and  Heir  at  Law 
rfVincentDarley  deccafcd.  Plaintiff; 

AN  D 

Elizabeth  'Darley,  Widow,  George  ATmcent  Lang- 
worthy,  Garland  Langworthy  and  Eflex  his  Wife, 
Sarah  Marfhall,  Widow,  Robert  Gould  and  Mary 
his  Wife,  and  John  Trchawke,  Defendants. 

THIS  cafe  was  made  for  the  opinion  of  the  judges  of 
the  court  of  Common  PUas^  by  an  order  of  the  court 
olChajiury  of  the  loth  ol  December  1766  ;  which  ftates, 

A  cafe  feat  That  the  plaintiflPs  brother,  Vincent  Darky  deceafed,  was 
from  the  fcifcd  in  fee  of  the  premiffcs  in  queftion  ;  viz.  the  manor  of 
cliiinccry  up-  Trewithie^  the  moiety  of  the  manor  of  Relaton  Peverell,  Battens^ 
on  the  qaef-  Aducrofl^  Bowda^  Trefwell^  Trefellan^  Lanxton^  Trewanety  and 
lion,  whether  j^q  twelve  parts  in  Twelve  Men*s  Moor,  /"inter  alia)  ex  parte 

c.,veiy  (after-  ''»^^'^'^''^': 

ed  by  unentfor  lift,  with  remainder  to  trnfteps  to  preferre  condosent  remainders;  remainder  to 

^le  ume  unint  Ar  H^  In  fee  )  ia  a  revocation  of  his  will  f 

That  Vincent  Darley,  previous  to  his  marriage  with  Elizabeth 
Newton  widow,  by  indentures  of  leafe  and  releafe,  dated  the  7th 
and  8th  days  of  February  1743,  the  releafe  being  tripartite,  and 
made  between  Vincent  DarUy  of  the  firft  part,  ITt/i^w  Archer 
Kl(j.  deceafed,  and  John  Trehawie,  of  the  lecond  part,  and  the 
(rfiit  Elizabeth  Newton  of  the  third  part :  The  faid  Vincent  Darley 
in  ronfidcration  of  the  marriage,  and  of  500/.  paid  as  a  marriage 
|w>nioti  and  urovifion  of  maintenance  for  the  faid  Elizabeth,  m 
nil*  (lie  lurvivcd  him,  and  in  bar  of  dower  ;  and  in  confideration : 
III  iho  yearly  income  which  he  would  be  intitled  to  have  and 
HViJivr,  in  right  of  the  Taid  fAza^^M,  during  their  joint  lives ; 

and 
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ind  for  fettling  the  premifies  in  ^ueAion  US  tbetein  i(nd  hereiii^ 
after  ismentioDed.;  did  thereby  give,  gri^ni  and  convey,  unto  the  Mamige  fet. 
faid  iVilliam  Archer  and  Jakn  Tnhmwlk^  and  to  iheir  heirs  fof  tiemett  of  J 
ever,  all  thofe  meffuages,  lands  and  premifles,  called  BaHens%nA*^Jt  ^*^ 
Macroji^  with  the  apportenances^  tying  in  NortkiUf  in  the  pof- 
feflioa  of  the  £ud  Vincent  D^rley  decealed ;  and  atl  thofe  two 
other  mefiuages  alid  tenemenu«  with  the  apoiurtenances,  called 
or  known  by  the  name  of  Lanxton^  otherwtfe  LangUn^  in  NortkiH 
aforefaid,  late  in  the  poiTeflion  olPeUrHurdon  butcher,  deceafed; 
and  alfo  all- thofe  two  other  mefiuages  and  tenements  called  by 
the  names  of  TrettnikU  and  Ltwame^  then  alfo  ih.tbe  pofleffioA 
of  the  faid  Vtkcent  DarUy  or  his  tenants,  and  the  rcvmion  and 
reverfions,  remainder  and  rex^iatnders,  rents,  duties,  and  fenricci, 
of  all  and  fingular  the  faid  premiifes,  and  ail  the  .efiate,  rights 
title,  intereft,  ufe,  pofleflibn,  claim  and  demand  whatfoever,  of 
htm  the  faid  ViiKent  Darltyr  of,  in,  and  unto  the  faid  premiifes ; 
to  hold  the  fame  with  the  appurtenances  unto  the  £itd  WUtiafk 
Archer  and  John  Trehawke^  their  heirs  and  afi^s  for  ever ;  in 
truft  to,'  amd  for  the  ufes,  intents  and  purpofeS,  and  with  and 
under  the  conditions,  powers,  limitatiolis  and  mitborities,  tbereiii 
and  herein-after  mentioned,  limited,  sqppotnted,  expreffed,  and 
declared  (that  is  to  fay) ;  to  the  ufe  and  behoof  of  the  faid 
Vincent  Darkjf^  his  heirs  and  af^^ns,  until  fuch  time  as  the  faid 
intended  marriage  (hall  take  efied,  and  be  duly  had  and  fo* 
lemnized ;  and  from  and  immediately  after  the  (blemnization 
thereof,  to  the  ufe  and  behoof  of  the  faid  Vincent  Darley  and 
his  aflifns,  for  and  during  the  term  of  his  natural  life,  without 
impeachment  of  or  for  any  manner  of  wafte,  and  with  full 
power  for  him  or  them  to  commit  wafte  ;  and  afterwards,  and 
from  and  after  the  determination  of  that  eftaie,  to  the  ufe  and 
behoof  of  the  faid  WiUiam  Archer  and  jfohn  Trehawie,  and 
their  heirs,  for  and  during  the  natural  life  of  the  (aid  Vincent 
Darley,  upon  truft,  and  to  the  intent  to  preferve  the  contingent 
ufes  and  eftates  therein  limited  and  appointed,  from  being 
barred,  docked,  defeated  or  deftrcyed,  and  for  that  purpofe  to 
make  entries  and  bring  a^ons  as  often  as  need  (hall  require ; 
but  neverthelefs  to  permit  and  fuSer  the  faid  Vincent  Darkv  and 
his  afligns,  peaceably  and  quietly  to  hold  and  enjoy  all  and  (in* 
gular  the  aforefaid  melfuages,  lands,  tenements  and  premiifes, 
with  the  appurtenances ;  and  to  have,  take,  receive  and  keep, 
the  rents,  illFues  and  profits  thereof,  during  his  natural  life : 
And  from  and  after  the  death  of  the  faid  Vincent  Darley,  to  this 
further  ufe,  intent  ^d  purpofe,  that  it  (ball  and  may  be  law* 
ful  •  to  and  for  the  faid  EUtaheth  Newton  and  her  aflij^s,  im* 
mediately  from  and  after  the  folemnization  of  the  faid  intended 
marriage,'  and  the  death  of  the  faid  Vincent  DarUy  hex  in* 
tended  hnfliand,  to  have,  levy,  receive  and  take,  for  and  du- 
nog  her  natmral  life^  one  annuity  or  yearly  rent-charge,  of 
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fiftvpousukof  bwfal  nooefc(  Grtai  Britain^  &ce  asid  clexr  ot 
'  ^  and  trom  all  and  all  naooer  of  rxeK,  UKCk,  iimx«{iiuaiiiu  dria'- 

cations,  ArAaftumn  or  jhattaaems  yfaaifccver,  zircaci'  ixro^ofcd 
or  10  be  UDpcrfiDd  upon  d»e  Ood  prcmifes  ;  and  the  fsid  znnuir)' 
to  be  paid  qu»ierl¥«  by  even  and  eqoai  ponions  and  janrmaxif^ ; 
Cbe  firft  pajrnent  caereof  to  be  nads  on  foch  fedl  at  ^udi  nrxt 
happen  after  the  deatli  of  the  (aid  Vimcemt  Daring  in  ik-u  znd 
fall  fatkfaftion  of  dover ;  vith  a  claofe  of  diftrcft  for  x>Qzipay. 
menC  of  the  £ud  amuiity,  and  a  cbule  of  eairy  in  cafe  die  hmc 
annuity  is  in  arrear  for  tlu-ee  months,  and  no  difire^  to  be 
dfiind :  And  after  the  death  of  the  (aid  Vimc^nl  Darlty  and  £^2a. 
•i(^/>i  NewUm^  to  the  u(e  of  the  (aid  fVUham  Archer  and  ^^iiz 
Trehawkft  and  their  executors  and  adminiArators,  for  the  term 
of  two  hundred  yqus,  for  younger  children's  portions :  And 
after  rhe  determination  and  expiration  of  that  term,  to  the  ufe 
and  behoof  of  the  firft  fon  of  the  body  of  the  faid  Vincfnt  Dar^ 
'  Uy^  on  the  body  of  the  (aid  Ebzabcih :  And  afterwards,  and  for 
defauU  of  fuch  i(rue,  to  the  ufe  and  behoof  of  the  fecond,  and 
all  and  every  other  fon  and  fons  of  the  body  of  the  faid  Vincent 
DarUy^  on  the  body  of  the  faid  Ehzahctk  hwfully  to  be  be- 
gotten,  and  the  heirs  of  their  bodies,  lawfully  ilTuing,  feverally 
and  refpe^Uvcly,  as  they  (hall  be  in  priority  ot  birth  and  feniority 
of  age ;  the  elacft  of  fuch  fon  and  fons,  and  the  heirs  of  his 
body,  being  always  to  be  preferred,  and  to  take  to  the  (aid  pre- 
miffes  before  the  younger  of  fuch  fon.  and  fons,  and  the  heirs 
of  his  body  *.  And  afterwards,  for  default  of  fuch  i(rue,  to  the 
ufe  and  benoof  of  the  (aid  Vincent  DarUy^  his  heirs  and  aiEgns, 
for  ever. 

That  the  marriage,  foon  after  the  date  and  execution  of  the 
faid  fettlemcnt,  took  effeft ;  but  there  never  was  any  child  or 
children  of  the  marriage  either  male  or  female. 

•Ihi  will  <••      That  Vincent  Darley,  on  the  10th  day  of  OQoher  1759,  made 

^11^  ^^*     ^^^  ^*"'  *"^  thereby  devifed  all  his  lands,  tenements,  and  here- 

ditaments,  in  the  counties  of  Devon  and  Cornwall,  to  thedefen- 

dant  Elizabeth  Darley  his  widow  for  her  life,  with  remainders 

OVCM'. 

I,airi4n4ri.  'I'hat  the  faid  Vincent  Darley,  afterA>rards,  by  indentures  of 
l«4ii:  of  Ihi  it^yfj.  mj(i  rcleafc,  dated  the  28th  and  ^gth  days  oi September  1763, 
b»^H^»'*  I7M.  '"**^'*  hiM WITH  the  faid  Vincent  Darley  of  the  one  part,  and  George 
f.nMfiM*#Ki  iliffn  ^»  lit.  of  the  other  part,  for  the  confideration  of  ten  ihil- 
/■■"'VV"  •  ''"W*!  «'»''  ««'»"t,  barpin,  fell,  rclcafeand  confirm  unto  the  faid 
liViU,  Twi  ('f^'f^lff  (''*cth  l»i»  heirs  and  afligns,  all  that  the  manor  of  Tre- 
MfsiuMiM  wtthie,  lyinm  in  AWMj//,  with  the  rights,- members,  and  appur. 
fN -MHuii  Mt  imwih  rn  I  4itd  ttllo,  the  moietv  of  die  manor  of  Relaton  Peverell^ 
/^J  ♦!  U  i*!li  'v**»B  *»»  A'i'/M<//,  uud  LinkxnUm^  and  ail  thofc  lands,  tenements, 

and 


TatNiTY  Tekm  7  Gipo.  III.  1767*  9 

and  hereditaments,  called  or  known  by  the  name  or  names  of  t«  ™»'^« 

Balkus,    Adacroft,   Bowda,  Trefwell,   Trefillam,  Lanxton,  and  ^'SJ"  7^*°' 

Trewannei^  Xy'ing  in  the  feyeral  pariihes  o( Northill^  Unkinham^  cipc. 

and  SaiiU  Julioi  aforefaid,  with  the  appurtenances ;  and  alfo  two 

twelfth  parts  of  Twelve  Men*s  Moor^  with  the  appurtenances  lying 

in  NorUiUl  aforefaid,  together  with  all  houfes,  0c.  and  the  r^r- 

verfion  and  reverfions,  remainder  and  remainders ^  rents  and  fcr. 

vices  of  the  faid  premifes  ;  and,  all  llu  right,  title,  interejl,  vfe, 

p^eJRon^  claim^  and  demand  wkatjoever,  of  him  the  faid  Vincent 

DarUy,  of,   in,  and  to  the  fame  manors,  lands  and  premifes 

with  ^heir  appurtenances;  To  have  and  to  hold,  all  and 

An^lar  the  faid  manors,   meiTuages,  rents,  lands,  tenements 

ana  hereditam^ts,  and  all  and  Angular  other  the  premifes,  with 

their  and  every  of  their  appurtenances,  thereby  granted,  releafed 

and  confirmed,  or  mentioned  or  intended  fo  to  be,  unto  the  faid 

George  Great,  his  heirs  and  afligns  for  ever,  to  the  only  u/i  and 

behoof  of  the  faid  George  Green,  his  heirs  arid  affgnsfor  ever^ 

more^  to  be  holden  of  the  high  and  chief  lord"  and  lords  of  the 

fee  and  fees  of  the  faid  premifes,  by  the  rents,  fuits  and  fer- 

vices  thereof,  (if  any)  antiently  due  and  of  right  accuftomed  to 

be  paid  for  the  fame. 

There  are  the  like  deeds  of  leafe  and  releafe  from  ChriJHan 
Coad  to  the  faid  George  Green,  of  lands  in  Saint  Ives,  which  arc 
likcwife  comprized  in  the  recovery  herein-after  mentioned. 

That  by  indenture  tripartite,  dated  the  firft  day  of  November  i  Not.  1763. 
XjS'x,  between  the  faid  yincent  Darley,  Chriflian  Load,  and  John  J^^f ^"^jj^  "" 
{i^j^of  the  firft  part,  the  faid  George  Green  of  the  fecond  part,  a!»vciMfc 
and  Edmund  Turner  of  the  third  part,  after  reciting  the  faid  in-  and  releafe, 
dentures  of  leafe  and  releafe  of  the  28.  £?  29  of  September  1763,  ?°^  *^"  ^® 
from  the  faid  Vincent  Darley  to  the  faid  George  Green  ;  and  like-  J^^cTeea* 
wife  the  faid  indentures  of  leafe  and  releafe  from  the  faid  Chriflian  tenant  co  the 
Coad  to  the  faid  George  Green  ;  and* that  the  faid  fcveral  inden-  JJ^/'L*'*"* 
tures  of  leafe  and  releafe  were  fo  made  to  the  faid  George  Green,  .  ^myc^' 
and  his  heirs,  to  the  ufe,  intent  and  purpofc,  that  he  the  faid  and  leading 
George  Green  might  become  perfetl  tenant  of  thefreehold  of  the  [aid  ^1^" 
manor,  meffuages,  lands,  tenements,  and  premifcSy  with  the  ap-  "^*^*"' 
purteiiances,  and  fhould  and  might  ftand .  feifed  thereof  until  a 
good  and  perfeft  common  recovery  with  double  vouchers  over 
might  be  duly-  had,  fufiered  and  executed,  of  tlie  faid  lands  and 
premifes,  according  to  the  ufual  courfe  of  common  recoveries, 
lor  the  aflurance  ot  lands  and  tenements,  in  fuch  cafes  ufed  and 
accuftomed,  it  is  witneffed  and  agreed,  by.  all  the  parties  and 
their  heirs,  in  manner  following ;  that  the  faid  Vincent  Darley 
and  John  Coad,  ihall  and  will,  before  the  end  of  Michaelmas 
term  then  next  coming,  permit  and  fuffer  the  faid  Edmund  Tur- 
Her  to  fue  forth,  and  profecute  againft  tlie  faid  George  Green,  one 
\rrit  of  entry,  fur  dfjeifin  in  k  pofl,  returnable  before  his  ma- 

3  jefty's 
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jc£y  4  7ii:c«S3C  the  C^-«m.'«PittJ  at  JP^Wii^^,  thereby  demand- 
B^  jt^aiiuL  cbe  LHci  oar* j^  Ufwx,  the  (aid  maoor,  melTuages,  lands^ 
aeoBcenci.  ^:»rciii£aflKaKs»  and  pTcmifes  therein-before  mentioned, 
br  f-ich  same  aod  names»  number  of  acres,  quantitiet,  qualities, 
QJFlamLanuotber  certainties  and  defer iptions  in  the  faid  writ  to  be 
cnminwL  ui  ta  fuch  manner  and  form  as  by  the  counfel  of  the 
&ni  £xx2.u  rxr«fr  (hall  be  advifed  or  required :  Unto,  and  upon 
wtSK^i  a'TTf  jfemiry^  fo  to  be  fued  forth  and  profecuted,  tlie  faid 
Geirr^f^  unors  tokillwf^^  gratis  in  his  proper  perfon,  or  by  his 
bw^  jetonxY  or  attornies,  and  (hall  vouch  to  warranty,  the  faid 
VzMnm  ZXinWand  John  Coad^  who  (hall  likewife  appear  in  their 
pr:pcr  pcifons^  or  by  their  attorney  or  attornies,  and  enter  into 
irarrann\  and  afterwards  vouch  to  warranty  the  common  vouchee 
wbif  ikill  likewife  appear  and  imparl,  and  afterwards  make  de- 
fmak  and  depart  in  contempt  of  the  court,  fo  that  judgment  may 
ic  therxrupon  had  and  given  for  the  faid  Edmund  Turner  to  re* 
\»vcr  the  faid  manors,  melTuages,  lands,  tenements,  heredita* 
meitts  and  premifes,  againft  the  faid  George  Green ;  and  for  the 
Cud  i^K*r^e  Green  to  recover  in  value  againit  the  faid  Vincent  Dar^ 
liy  and  Jl^kn  Cmd ;  and  for  the  faid  Vincent  Darky  and  John  Coad 
to  recover  in  value  againft  the  common  vouchee;  to  the  end  one 
j(ood  and  |>erfert  common  recovery,  with  double  voucher,  may 
be  ihrreiipon  had,  fuRcred,  perfe^ed  and  executed,  according 
1^  the  ufiul  courfe  of  common  recoveries,  for  the  affurance  of 
lands  and  tenements,  in  fuch  cafe  ufed  and  accuftomed ;  and  the 
iimcrecoverv'  ihjiH  Jdfo  be  executed  by  ^ixkoi  habere  facias  fciji' 
iM«,  accoixlinffly :  And  that  it  was  thereby  covenanted  and 
a^'ccvi,  by  all  th^  parties  and  tiieir  heirs,  that  the  faid  recovery, 
f\\  or  ui  any  other  manner  to  be  had  and  fuffered,  of  the  faid 
itwtKuriL,  mcliiugcs,  lands,  teaements,  hereditaments,  and  pre- 
mifcs,  with  the  jnpurtenances  therein  before-mentioned,  (hould 
Ke  aiut  enure,  and  ihould  be  deemed,  conftrued  and  taken,  and 
IS  thcivhv  meant  and  intends!,  and  thereby  declared  to  be  and 
mure  ;  atni  iIk  (ixAEJmumd  Tn'Tter  and  his  heirs,  from  and  im- 
iiHvdateiv  alWr  the  luHerin^  and  perfeBing  the  Cune,  (hall  fbmd 
«iHi  bo  tciKxi  of  all  and  fingular  the  faid  manors,  me(ruages, 
UikU.  wi«^\K«t*.  hereditaments  and  premifes,  and  every  part 
w^l  |vju\vl  thcwv^t.  with  their  and  even-  of  their  q>purtenances, 
t\\  aiKl  Kv  the  texeral  uies,  intrnts  and  purnofes,  therein  and 
lN^tH»  *t\rr  WH  wi^>«KvK  expreffed  and  declared,  of  and  concem- 
11^  ih%-  Unic  ;  and  to  and  tW  no  other  ufc,  intent  or  purpofe. 
^KniKvv'ei ;  th^t  is  Ki  fav\  As  for  and  concerning  all  and 
lii^itUi  ii»^  u»U  iv«Kvrk  meau#^r«*  Unds,  lencments,  heredi- 
MHHHWx.  ixHx*  ;x*^hh  jvirts  ot  r«.V;*  Mm's  Moor,  and  all  other 
iKr  iMvw*uviv  %^  .:\  tSeir  a»i  evenr  of  their  privileges,  commons, 
^mJ  <^^v,ov,  tva-sr*.  ihcmwu.^  refpocuvelv  belonging,  fituate,  ly. 
11^  ^4  Is^  \<,  ^-^  the  Mondtos  c4  KmkU.  Lmtmkam.  and  Smnt 
f^-\^,  a»*sJ  %N^^*^^v  %^  tV*»wai  afcwefiii;  to  the  only  uTe  and 

and 
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!%tKi  to  and  for  no  other  afe,  behoof,  intent  or  porpofe,  whsfo* 
'ever.  And  us  for  ^nd  concerning  M  and  finguiar  the  faid  manor 
caiiedCkarUonj  and  other  the  premifes,  with  the  appurtenances, 
'lying  in  the  parifli  tii  Saint  Ives,  and  counter  aforefaid,  to  thfe 
only  ufe  and  behoof  of  the  faid  Jfokn  Coad,  his  heirs  and  afligns 
for  ever ;  and  to  no  other  ufe,  intent  and  purpofe,  whatfoever. 

'  That  in  Michaelmas  term  1763,  a  recovery  was  fuffered  xri  his 
maiefiy/s  court  of  Common  Pleas,  accordingly ;  wherein  the  faid 
Edmund  Turner  was  demandant,  the  faid  George  Green  tenant* 
and  the  faid  Vincent  Duriey  and  John  Goad  vouchees,  who 
^vouched  the  common  vouchee,  againft  whom  judgment  was  had 
m  the  ufual  form. 


That  the  trufiees  to  prefcrve  contingent  remainders,  neve 
•any  entry  to  avoid  this  recovery  in  the  teftator's  life  time. 


That  the  teftator,  Vincent  Darley,  died  on  the  •Sth  day  of 
February  1764,  without  republishing  his  will. 

That  the  tenements  called  Battens,  Adacroft,  and  two  Lanx* 
ioru,  are  compri^dd  in  the  fettiement  and  recovery ;  And, 

That  the  manor  oi  Trezditkie,  the ,  moiety  of  the  manor  ^f 
BeUatan,  Pezzer^,  Botioda,  Trefwdl,  TrtfiUam,  Trewannet,  arid 
two  twelfth  parts  in  Ttodve  Aien^s  Moor,  arc  comprized  in  the 
faid  recovery,  and  are  not  comprized  in  the  fettiement  of  the 
7tJi  and  8th  of  Feiruary  1743. 

And  that Tri^Mt^enement  <and  Iira;ar9»f  tenement  are  com- 
^|>rizcsd  in  the  faid  fettiement,  and  not,  by  any  particular  names, 
m  the  recovery  or  deed,  to  kad  the  ufes  thereot  there. 

The'queftidn  is= — ^Whether  the  deeds  executed  and  the. reco- 
very fuffered  by  the  faid  Vincent  Darley,  under  the  circu{nftai\ces 
«f  this  cafe,  is  a  revocation  of  his  will? 

This  cafe  was  argued  twice  at  the  bar;  the  firft  time,  in 

Eq/terterm  laft,  by  Serjeant  Nates  for  the  plaintiff,  (the  heir  at 

hw)  and  Serjeant  Leign  for  the  defendants ;  and  in  this  prefent 

*  tftrtn,  by  Serjeant  Buriand  for  the  plaintiff,  and  Serjeant  Glynn 

ior'the  defendants. 

It  was  argued  by  the  counfel  for  the  plaintiff,  that  the  deeds  Sifesdeed 
rxecBted  and  the  recovery  fuflfered  by  Vincent  Dariey,  was  a.^^J**^'**^ 
fevwation  of  his  will ;  that  it  is  an  dtablilhed  principle,  and  piaindff. 
wellknown,  that  if  a  man  be  feifcd  of  lands  in  fee,  and  maketh  PtfUitneht 
bis'will  thereof,  and  afterwards  maketh^a  feoffment  or  other  con-  5*^J^  * 
veyance  thereof  in  fee,  and  takes  back  a  new  eftate  in  fee,  this/Ji^^^j;  ,^ 

is  3, 4, 5, 


faid. 
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faid,  that  a  recovery  by  tenant  for  life,  remainder  to  truftees,0rl  N«  B.  By  a« 

was  a  nullity,  an  innocent  recovery,  and.  in  this  cafe  nugatory;  SwwiiiMthe 
that  Vincent  Darley*s  eftate  for  life  was  not  devifeabie ;  that  all  he  proceedingtia 

eould  devife  was  his  reverfion  or  remainder  in  fee;  that  he  could  Cbarxcry^  \z 

not  fuffer  a  recovery  of  his  remainder  or  reverfion  in  fee;  that  ^JflJI^g?*" 

the  recovery  only  operated  upon  his  life-eftate,  which  amounts  called  B^dt 

to  nothing.  H^MfijBm, 

Wiimot^  Chief  Juftice.  There  are  a  great  many  determinations  ^*^'  »"^*^* 
touching  the  revocation  of  wills,  and  very  nice  artificial  diftinc- 
tions  are  made  in  favour  of  heirs  at'law.     It  feems  to  be  clear, 

from  the  lateft  determinations  upon  this  fubjeft,  that  if  a  man  be  ^^^^^X^ 

iieifed  in  fee,  makes  his  will  and  devifcs,  and  afterwards  conveys  for  a  long 

by  recovery,  fine,  feoffment,  releafe,  &c^  and  takes  back  the  tcrmofycan^ 

fame,  or  a  different  eftate,  it  (hall  amount  to  a  revocation;  the  ^^ ^^ 

reafon  is,  that  it  muft  be  prefumed  he  intended  to  alter  his  zmll:  truft  ^the 

But  we  muft  confider  whether  the  right  of  the  truftees  (to  pre-  remainder  of 

ferve,  &c.J  in  the  prefent  cafe  to  enter,  will  not  preferve  the  con-  |^^  ^oTiSr 

tingent  remainders,  although  the  truftees  did  not  enter  in  the  life  o/at/^jj 

o{  Vincent  DarUy,    We  will  confider,  and  give  our  opinion  to  the  and  alfo  a 

court  of  Chancery, — After  fome  time  taken  to  confider,  the  court  *^1"'*',^^ 

gave  their  opinion,  that  the  deeds  executed,  and  the  recovery  fuf-  (^q^\^  ^a^^ 

fcred  by  Vincent  Darley^  are  a  revocation  of  his  will;  but  did  not  during  her 

deliver  their  opinion, or  give  any  reafonstc  the  bar  in  r(?;n/nu;22^j/7C£7.  '^^**»  ^^? 

and  profits  of  all  teftator*s  chattel  eftates,  if  (he  (hould  chufe  to  refide  at.  Battens  aforefiid ;  and  0ie  waa 
alfo  to  hsre  the  ufe  of  all  the  houdiold  goo  Jt,  plate,  and  furniture^  at  Battias,  and  the  ftock  on  the 
prem'fes,  both  quick  and  dead :  Upon  the  further  hearing  of  thii  caufe  in  Chancery^  Lord  Chancellor  Cam^ 
^wai  pleaded  to  declare.  That  the  teftator  having  fuffered  a  recovery  after  the  ex^ution  of  his  will, 
the  £une  was  thereby  revoked,  Which  made  void,  as  well  the  beqoeft  of  Bonds  IValls  and  cf  the  other 
chittel  eftates,  and  the  afe  of  the  hoirfliold  goods,  place,  and  furniture  at  Battens,  with  the  litre  and  dead 
ftock,  as  the  deyifes  of  the  real  eftates,  c^mpriaed  in  the  recovery*  The  Widow  Darltj  petitioned  for 
a  r?  hearing  of  the  caufe,  with  rtfptCt  to  the  whole  drdree,  except  as  to  the  real  eftates;  whereupoa 
the  Chaacellor  affirming  his  former  decree,  the  faid  widow  appealed  from  both  the  decrees  to  the  lordt, 
when  their  lordftiips  were  pieafcd  to  reverfe  them  ia  Mo,  as  to  the  matters  complained  of,  and  declared. 
That  the  widow  was  intitled  to  the  benefit  of  the  faid  bequefts,  difcharged  from  the  condition  of  Uying 
aiBatttKt^  which  the  common  recovery  had  put  out  of  her  power. 

Chilton  verfus  WhifRn  and  CromvveL     C,  B.  , 

THIS  was  a  fpecial  aSibn  of  trefpafs  upon  the  cafe,  wherein  the  In  confider- 
plaintiff  declared,  that  the  defendants   and   one   ^^lli^^^^lXixt\ft 
Hini/ey  were  copartners  in  trade  and  merchandize;  that  HinUey   would  accept 
drew  a  bill  of  exchange  upon  the  plaintiff,  dated  the  18th  day  of  «  biiiof  ex- 
March  1766,  for  65/.  payable  to  one  Robert  Gay,  or  his  order,   Q^^^f*  J'T* 
fifty-five  days  after  date ;  and  in  confiflcration  that  the  plaintiff  fc"nda™ts,^  *" 
would  accept  the  faid  bill,  the  defendants  undertook  and  pro-  theypromifci 
rolfed  to  find  money  to  pay  the  bill,  take  it  up,  and  to  fave  the  toiodemni^ 
plaintiff  harmlefs  and  indemnified,  by  reafon  of  his  acceptance  JjJJJjJ  the  de- 
thereof;    that  he  accepted  the  bill,  which  became  due  the  16th  fcndanttbe- 
of  May  1766,  and  was  indorfed  by  Robert  Clay  to  Heathfidd  and  "™*  ^"j^ir 
Smith,  who  on  the  i^th  of  Scbtember  1766,  fued  out  procefs  [Awards  the* 
from  B.  R,  and  caufed  plaintiff  to  be  arretted,  and  held  to  bail  plaintiff  waa 
for  the  faid  6^1.  that  on  the  24th  oi  November  1766,  he  put  in  f",^*^  "„^'***** 
bail  to  t/iat  a£lion,  and  in  January  1767,  was  furrendcred  to  charged  In 

execution.     Refolved,  the  phuatl£f  cooid  nqt  come  m  at  a  crtditori  under  the  cohuniifion. 

die 
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the  marfhal  of  the  mar£hrirea«  wai  chargedt  in  execution  for  ih0 
debt  of  65/.  and  colls,  and  h^h  reqiained  in  prifon  there  eyei^  - 
fince :  There  is  another  count  like  this,  upon  a  note  payablei 
the  4th  of  Augiift  1766,  which  came  to  thn  nands  oiCartpinghi, 
and  Smith,  by  indorfements.  who  arrefted  the  plaintifif  thereon,, 
held  him  to  bail ;  he  put  m  bail  to  thaf  a£lion«  wa^  furreoderedA 
and  charged  in  execution,  and  is  fiill  in  prifon;  there  ace  other; 
counts  in  the  declaration:  And  that  defendants,  not  sega^tling 
iheir  promifes,  have  not  indemnified  the  plaintiff^  to  his  dao^age^ 
&c.  The  defendants  pleaded'  the  general  iflue,  that  they  m^o 
no  fuch  promifes ;  and,  2diy,  That  on  the  16th  day  oiAugu/i 
1766,  the  defendants  became  bankrupts,  and  that  the  plaintiff'^ 
caufe  of  a£lion  accrued  before  they  became  bankrupts,  and  thai| 

the  defendants  obtained  their  certincateon  the day  of -. . 

1767;  upon  which  iflues  were  joined.  Upon  the  trial  it  was 
proved,  that  the  defendants  pcomifed  and  undertook  to  indemQi^ 
plaintiff,  from  all  coAs  and  damagea  he  might  be  put  unto,  by 
reafon  of  his  accepting  the  faid  bill,  and  note  for  payment,  an4 
that  the  defendants  would  find  money  to  pay,  and  take  up  the 
fame ;  that  both  the  bill  and  note  became  due  and  payable  before 
the  defendants  became  bankrupts ;  that  afterwards  they  became 
bankrupts,  and  Hcathfidd  and  Smth  proved  their  debts,  undef 
the  commiflion  of  bankrupt,  and  have  fince  proceeded  to  judg^ 
ment,  and  charged  the  plaintiff  in  execution  in  the  King*s  BencJi, 
The  jury  gave  a  verdi£l  for  the  plaintiff  upon  the  faid  two  firil 
counts,  and  308/.  10s.  damages,  and  cods  40^.;  fubje£l  to  the 
opinion  of  the  court,  whether  the  plaintiff  is  intitled  to  recover, 
I  did'  not  hear  the  argument  at  the  bar :  This  is  the  ftate  of  the  cafe, 
and  here  follows  the  opinion  of  the  court. 

Ld.  Ch.  Toft.      Curia.  We  are  all  of  opinion,  that  the  pqflea  rnufl.  be  delivered 
"  to  the  plaintiff,  and  he  muft  have  his  judgment :  For  no  debt  was 

due  or  owing,  from  the  defendants  to  the  plaintiff,  until  he  was^ 
charged  in  execution,  and  his  body  being  in  prifon  upon  judgment 
and  execution  for  a  certain  fum,  we  hold  to  be  the  very  fame  things 
as  if  thcplaintiff  had  paid  the  debt  and  coils,  due  on  account  of  the 
bill  and  note;  and  then,  and  not  btjore,  the  defendants  became  in- 
debted to  the  plaintiff;  which  being  after  the  defendants  became 
bankrupts,  the  plaintiff  could  not  come  in  under  the  comnuffion. 

It  was  rightly  ai;:gued  at  the  bar,  whether  the  caufe  of  aft  ion 
was  before  the  oankruptcy,  and  whether  the  plaintiff  could  have 
come  in  under  the  commiflion  as  a  creditor,  to  receive  this  308/. 
loj.  and  cods ;  if  be  could^  he  is  bajred;  if  he  could  not,  he  is 
not'barred. 

.  We  being  all  of  opinion,  that  the  plaintiff  could  not  come  in 
as  a  creditor,  under  the  commiflion  of  bankruptcy^  it  would  be 
abfurd  to  fay,  that  he  is  barred  in  this  cafe ;  but  the  cafe  ot 
TuUy  V.  Sparkesand  tia^^  executorJ  of  Danaljon,     2  Stra.  867. 

and 
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aad  «  Xrf-  Raywu  1546, 1549»  1570.  is  very  clearly  applicable  to  The  Banl 
the  prefent  cue :  It  was  aa  aftioa  of  debt  for  8oo/.  wherein  the  o^^gor  dot! 
plaintiff  declarecU  thai  William  Dcnalfon  in  his  life,  viz.  6th  of  nocdirchary 
May  1704,  by  his  bond  then  dated,  obliged  hirafelf,  his  heirs»  ».»>po<*  ^ 
executors,  and  adminiftratprs,  to  the  plaintiff  Tully^   and  one  Jj^,*^"^g„J 
Pkmp  Rudfiy^  whom  the  plaintiff  furvived,  in  800/.  with  con-  toi^mtu 
dkioAt  that  if  the  heirs,  executqrs,  of  adminiftrators,  of  the  faid  up^  <^ 
WilhAt^  (hould  pay  to  the  faid  plaintiff  TuUy  and  Philip,  or  the  ^"«^ 
(orvivor  of  them,  or  the  executors  or  adminiftrators  of  the 
fiirvivor  of  them,  40o/.  within  two  months  after  the  death  of  the 
find  William^  in  eale  one  Martha  Latimtt  (hould  marry  the  laid 
WilHam^  and  (hould  happen  to  furvive  him,  in  truft  for  the  b&» 
nefii  and  behoof  of  the  mid  Martha^  her  executors,  adminiftrators 
or  aflBgns,  then  the  obligation  (hould  be  void,  otherwife  fhould 
remain  in  full  force;  and  the  plaintiff  averred,  that  after  the 
makinff  the  faid  bond,  viz.  8th  of  May  1704,  the  faid  Martht 
married  tk^  (aid  Wilkam  Donialfon ;  and  that  after  the  faid  mar* 
ria^  niz»  17th  otMay  17-27 ^  the  (aid  Philip  Rud/by  died,  and  the 
plaintiff *furvived  him;  and  that  the  (aid  fvilliam,  the  fame  3ay 
and  year,  made  his  unll,  and  the  defendants,  his  executors;  and 
afterwards,  i;iz.  3d  of  January^  in  the  fame  year,  the  faid  zvili 
not  being  revoked,  died,  and  the  faid  Martha  fuo'ived  him,  and 
is  yet  alive  :  and  that  after  the  death  of  the  faid  William  Oonal/bfif 
viz.  on  the  loth  of  ^ril  1708,  the  defendant  Sparhes  proved 
the  faid  will  in  due  form  ot  law,  and  that  the  heir  of  William 
Danalpm^  or  the  (aid  defendants,  or  either  of  tliem,  did  not 
nor  did  any  other  perfon  pay  to  the  plaintiff,  the  faid   400/. 
within  two  months  after  the  aeath  of  the  faid  William^  accord- 
ing to  the  £ud  condition ;  and  that  die  faid  400/.  was  ftill  due 
to  the  plaintiff^  whereby  the  (aid  bond  became  forfeited,  undi 
aSid  accreuii  to  the  plaintiff,  to  demand  of  the  defendants  the 
(aid  800/.;  but  the  defendants,  tliough  often  requefted,  have 
not,  nor  bath  either  of  them,  yet  paid  the  faid  800/.  &r.    The 
defendant  May  pleaded,  that  he  never  adminiftered,  or  proved  the 
wiU\  and  the  plaintiff,  as  to  him,  entred  a  nolle  profeqvi ;  the 
other  defendant  iS/aritfx  prayed  oyer  of  the  bond,  which  was  fet 
o^  without  the  condition*  and  then  pleads,  that  the  obligor  was 
a  trader,  and  after  entering  into  the  t>ond,  committed  an  a£l  of 
bankruptcy;  whereupon  the  creditors  petitioned,  hadacommif^ 
fion,  and  ne  was  declared  a  bankrupt,  and  had  his  certificate, 
which  was  confirmed :  To  this,  the  plaintiff  having  inrolled  the 
condition  of  the  bond  i%  hac  vtrba^  demurred;  and  judgment 
was  given  by  the  whole  court,  on  the  merits,  that  the  plaintiff's 
debt  was  not  barred  by  the  matter  comprized  in  the  plea,  and 
was  not  within  the  7  Geo.  1,  c.  01.  and  that  the  nlaintiffs  could 
ncA  have  come  in  to  prove  their  debt  within  that  (tatute ;  for  that 
the  400/.  in  the  condition  was  payable  at  a  day  alter  tbe  bank* 
ropicy  conuoitted,  viz.  within  two  months  after  the  cleath  of 
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William  Donalfon,  the  bankrupt;  and  alfo,  upon  two  contingen- 
cies, t/zz.  if  Martha  Latimer  married  him,  and  furvived  him^ 
And  this  judgment  was  afterwards  affirmed  in  the  Exchequer 
chamber. 

^  imf.  The  court  alfo  cited  the  cafe  of  Hockley  v.  Merry ^  %Stran. 

rdw.  Ch.    1043.  as  very  applicable  to  the  prefent  cafe.     Merry,  the  defen. 

here'thcre   dant  there,  on  the  9th  of  May  1734,  was  bail  on  a  writ  of  error. 

an  ad  of     On  the  23d  of  OSober  1734,  he  committed  an  aft  of  bankruptcy; 

Twecrth      ^^^'  ®^^^  ^  commiflion,  obtained  his  certificate.     On  the  12th 

uxneofbe-     oi  November  1735,  the  Judgment  was  affirmed.     And  in  debt 

pom'tngbaii     Upon  the  recognizance  of  bail,  he  pleaded  his  difcharge;  and 

'"IriT'  r         ^^  ^^^  cailfe  of  aftion  accrued  bciore  he  became  a  bankrupt. 

STrmance*  the  And  the  Chief  Jufticc  (Lord  Hardwicke),  on  the  trial,  held^ 

party  is  not     ttiat  the  defendant  was  not  difcharged,  according  to  the  cafe  oi 

^barged       Tully  V.  Sparkes  (above  cited),  for  this  was  but  a  contingent  debt^ 

co^i«ui«*     fo*"  ^'hich  the  plaintiff,  Hockley^  could  not  come  in  under  the 

commilfion  ;  the  ibtute  of  7  Geo.  1.  r.  31.  only  letting  in  thofe 

where  the  payment  was  certain,  though  future.     There  was  4 

verdiQ  for  ^he  plaintiff. 

See  Barnes 

mere  the  Thcy  alfo  cited  the  cafe  olCrookJhank  v.  Thompfon,  2  Stra.  %  1 60; 

Kreach  of  a  where  the  defendant  gave  a  bond  of  indemnity,  and  before  any 
bond  of  in-  breach,  became  a  bankrupt ;  and  being  fued,  moved  to  be  diu 
•ftera'btltik-  ^'^^^^  ^"  common  bail :  But  the  court  compared  it  to  the  cafe 
niptcy,  the*  oi  Tully  \ .  Sparkcs  (above  cited),  and  ordered  he  fhould  give 
bond  if  not     fpeqial  bail. 

dilcharged.         ^ 

sKel.ft39.  The  cafe  of  Macarty  v.  Barrow,  2  Stra,  940.  was  cited 
rard!  B*r"*  ^^^  ^^^  defendants ;  and  the  Lord  Chief  Juftice  Wilm4)t  faid, 
*5'»  *5S-'  ^^^  '^  ^^  ^'^^  ^'^'y  ^^^^  which,  at  the  firft  blulh,  feemed  to 
S.  C.  ft  S.  P.  clafh  with  the  cafes  above  cited.  Sir  John  Strange  lias  re* 
ported  the  cafe  to  this  effeft ;  wz.  "  The  defendant,  Barrow^ 
m  January  1728,  drew  bills  on  Spain,  which  in  March  were 
returned  protefted,  for  non-acceptance;  between  the  drawing 
and  return,  he  became  a  bankrupt ;  and  being  fued  to  execution, 
as  the  drawer,  he  moved,  on  the  aft  5  Geo,  2.  c.  30.  to  be  dif* 
charged."  Strange,  contra,  infifted,  that  this  caufe  of  afUon 
arofe  upon  the  non^-acceptance  and  proteft,  which  are  both  ne» 
ceffary  to  be  averred,  in  order  to  niaintain  the  aftion  j  and  the 
charges  thereof  are  to  be  recovered.  Sed  per  curiam,  the  princi^ 
pal  is  the  drawing  the  bills,  and  therefore  he  muft  be  difcharged i 
(Ouare  iamen,  fays  the  report).  The  Chief  Juftice  [Wtlmot) 
laid,  he  had  looked  into  his  own  note  of  this  cafe,  taken  by 
himfelf  at  the  bar,  in  Eafter  term,  6  Geo.  2.  and  that  he,  and 
other  gentlemen  his  cotemporaries  at  the  bar,  ufed  to  confer  and 
compare  their  notes  together ;  and  that  therefore  his  note  of 
this  cafe  was  probably  more  accurate  and  full  than  Sir  John . 
./   .  Strange  % 
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Sirange's  report  of  it.     And  that  the  cafe  was  thus ;  viz,  "  The 

defendant,  Barrow^  in  December^  and  until  January  1728,  drew 

bills  upon  merchants  at  Bilboa  in  Spain  ;  that  after  the  drawing 

of  thele  bills,  Barrow  became  a  bankrupt;  and  afterwards,  in 

February  following,  the  bills  were  returned  unaccepted  and  pro* 

tefted  :  Whereupon  the  defendant  was  arrefted ;  and  being  lued 

to  execution,  moved  to  be  difcharged  upon  the  Jlat.  5  Geo.  2. 

c.  30.     Strange  infilled,  that  the  caufe  df  a3ion  did  not  arife 

againft  Barrow,  until  the  non-acceptance  and  proteft :   But  it 

was  refolved  by  the  court,  that  Barrow  contrafted  the  debts  the 

very  inftant  when  he  drew  the  bills,  which  was  before  the  aft  of 

bankruptcy ;  and  that  the  non-acceptance  or  proteft  did  not  raife 

any  debt,  but  was  only  notice  to  the  party  who  held  the  bills, 

that  the  drawee  would  hot  pay  the  fame ;  and  was  as  much  as  to 

fay,  **  I  will  not  pay  the  bills,  and  you  may  go  back  to  the 

•*  drawer,  and  iie  muft  pay  yoii."    Tne  court  held  the  debts  to 

be  €kbila  in  prejenii  folvenda  infuturo  by  the  drawer ;  and  the 

Chief  J^ftice  fVilnwt  faid,  that  thecal,  7  Geo.  i.r.  34.  extends 

Co  all  iecmrities  given  on  good  confideration ;  that  the  drawer  of 

a  bill  of  e)Echange,  inftantly  upon  his  drawing  the  bill,  con- 

tra3s  a  debt;  and  a  proteft  is  nothing  but  a  notice  that  the 

drawee  will  not  pay  it. 

Upon  the  whole;  no  debt  can  be  barred,  but  what  was  a 
debt  contrafied  with  certainty  before  the  a£k  of  bankruptcy. 
Did  the  defendants  owe  to  the  plaintiff  C&i^^n,  308/.  10s.  and 
cofk,  before  he  rendered  his  body  in  fatisfafiion  thereof  ?  (which 
we  take  to  be  the  fame  thing  as  if  he  had  aftually  paid  the  debt 
and*  cofts).  They  certainly  did  not.  They  had  promifed  to 
pay  the  money,  to  fumifh  the  money  to  take  up  the  bill  and 
note,  and  to  fave  the  plaintiff,  Chilton^  harmlefs;  they  broke 
their  promife,  Chilton  w^  terrified  and  arrefted.  Here  is  an 
injury  to  a  certain  degree,  but  no  debt  owing  by  the  defendants 
to  CkUt4my  before  his  body  was  in  execution  for  the  certain  fum. 
How  could  the  plaintiff,  Chilton,  at  the  time  of  the  commiflion 
of  bankruptcy  iuued,  have  fworn  to  a  debt,  beTore  he  had  ad« 
vanced  a  (hilling  for  the  defendants?  He  certainly  could  not: 
^But  now  his  body  being  in  execution,  he  has  thereby  paid  the 
ddrt.  So  the  pojlea  muft  be  delivered  to  the  plaintiff,  and  he 
mnft  have  judgment.    Per  totam  curiam. 
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TuIIidgc  verbis  Wade.    C.  B. 

Trefpaitfor  ^pRttSPASS  agtofift  thfe  defendant,  that  he  with  force  and 
Sff^'TdwLh^  ''^""*  ^^^  ^^  afliult  upon  A.  B.  daughter  and  fcrvant 
ter  with  *  of  the  ptaintiflF>  and  got  her  with  child,  whereby  he  loft  the 
*w^  benefit  of  her  fervice  for  a  certain  fpace  of  time,  and  was  mit 
f«m^«rvi(iMi  ^  g^g^  charge  and  exjjence  in  her  timtc  of  lying-in :  The  de* 

fenchim  pleaded  not  guilty.    The  caufe  was  tried  before  Mr. 

Juftice  Goulds  at  the  laft  aflizes  ;  when  the  jury  found  a  vcn. 

di£l  for  the  plaintiff,  and  gave  him  50/.  damages. 


DaaMgei  50/.  Serjeant  Davy  moved  for  a  new  trial,  and  grounded  his  mo. 
Mdt^ew  **  tion  upon  an  affidavit  tending  to  fliew,  that  under  the  circuna^ 
trial  wai  re.  ftanc6s  of  the  cafe  appearing  at  the  trial,  the  damages  were  ex- 
^^•[See  ^ceflive ;  and  alfo,  that  evidence  was  given,  at  the  trial,  of  a 
f^beu  ^'  T^ortiik  of  marriage  m^de  by  the  defendant  to  A.  B.  which  ought 
a  Term  *Rep,  ttck  to  hkvt  becH  permitted,,  becaufc  fhe  may  have  another  foit  of 
K.  B.  4.  and  nfiJon  upoti  iliat  promifc. 

in  fuch  ac-         Whereupon  Mr.  Juftice  Gould  made  his  report  to  the  court ; 
lions  wiu  not  and,  after  Rating  the  declaration  as  above,  he  faid,  that  A.  B. 
•"ew  tr?L*on  ****^  plaintiff's  daughter  was  called  as  a  witnefs  at  the  trial,  and 
the  ground  of  fwofe  that  the  plamtifF  was  a  maltfter,  and  kept  a  public  houfe; 
•xccifitre        that  fhe  was  his  daughter  and  fervant,  and  was  about  thirty  years 
^im^gtt.1      ^jj.  jjj2^^  ^jj^  defendant  was  an  excifeman,  made  his  adrrefl'es  to 
her«is  a  Jover,  with  an  imention  (as  fhe  then  thought)  to  marry 
her;  that  lie  was  well  received  on  that  account  by  x\k  plainftiff 
her  father,  and  very  civilly  treated  by  him  and  his  family,  and 
often  fjpent  the  evening  with  them  :    She  alfo  fwore,  that  he 
promifed  her  marriage,  and  got  her  with  child.     The  brother 
of  A.  J?,  was    alfo    called,    who   depofed.   that    the    plaintiff 
was  wholly  deprived  of  A,  B.'s  fervice  and  affiflance  in   his 
bufinefs,  and  paid  fome  money  on  account  of  her   lying-in. 
The  counfel  for  the  defendant,-  at  the  trial,  objefted  to  the  evi- 
dence given,  as  to  the  promise  of  marriage ;  upon  which  A.  B. 
'■'  ■  •        offfered 
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offered  to  give  the  defendant  a  releafe  as  to  that  promife;  but 
the  counfcl  for  the  defendant  rcfufed  to  accept  thereof.  Upon 
fumming  up  the  evidence  to  the  jury,  the  Judge  (GouldJ  was 
pleafed  to  lay,  that  he,  told  them  over  and  over  a?ain,  that,   in 

Sivingdam^es  in  Uii?  aSion,  th^y  mull  not  confioer  the  injury 
one  to  A.  S,  as  to  the  promife  of  marria^e^  but  muft  leave  that 
matter  quite  out  of  the  quelHon,  becaufe  A.  B,  might  have  her 
afiion  for  breach  of  that  promife;  that  hp  thought  the  plaintiflF, 
A,  £.'s  father,  was  by  nature  bound  to  take  care  of  her  while  flie 
laid  in^  and  that  they  (hould  confider  his  expences  on  that  ac- 
count, as  well  as  his  lofs  pf  his  daughter's  fervice.  Whereupon 
thcjury  gave  50/.  damages,  with  which  the  judge  faid  he  was 
not  at  all  diffatisficd;  and  that  he  thought,  if  the  jury  had  then 
confjdered  the  promife  of  marriage,  they  would  have  given  fix 
times  as  much  diaina|[as. 

Lord  Chief  Jullice  JiPi/»io/.    A£lion3  of  ihis  fojt  are  bjTQUght        .     . 
for  example's  ^e ;  and  although  the  plaintiff's  lofs  in  this  cafe 
may  not  really  amount  to  the  vaiae  ot  twenty  {hillings,  vet  the 

{ury  hayp  done  right  in  giving  liberal  damages;  and  it  A,  fi^ 
irings  another  a£lion  agamft  defendant  for  the  breach  of  pro* 
mifc  of  marriaige,  fo  much  tht  better ;  he  ought  to  be  puniflied 
twice.  A*  B.  being  of  the  age  pf  30,  is  nothing  to  mitigate 
damagi^,  or  leflep  the  defendant's  fault,  and  we  wnl  pay  no  re- 
gvd  to  any  affidavit  read  to  us,  brother  Gould  being  fatisfied 
with  the  verdift;  if  much  greater  damages  hiad  been  given,  we 
froold  not  have  been  diflatisfied  therewith;  the  plaiiKifi* having 
received  this  infult  in  his  own  faoufe;  where  he  Iiad  civilly  re- 
ceived jiie  defendant,  and  permittad  him  to' make  his  addrefles 
to  hii  daughter, 

Clive  Juftice.    if  the  jury  had  givpn  looA  damages,  I  ftoujd 
not  have  thought  them  too  piiich. 

Batkurfi^  Juftiqe.  To.  be  furc,  the  giving  the  promife  of 
tnariagc  in  evidence  at  the  trial  pf  this  caufe,  was  ver)^  improper ; 
bat  as  the  jury  were  cautioned  not  to  take  notice  of  it,  1  am  in- 
clined to  think  they  did  not;  for  if  they  h^d^  I  think  they 
^wAd  have  given  more  than  joA  in  damages.  In  anions  of  this 
tnture,  and  of  aifaults,  the  circumftances  of  time  and  place, 
^*cn  and  where  the  infult  is  given,  require  different  damages  j 
w  It  is  a  greater  infuit  to  be  beaten  upon  tfce  Jioyal  E:fchdn^e^  . 
^  in  a  private  room.  I  am  pf  jiie  fame  opinion  with  my 
^i  Chief  Juftice  and  my  brothers. 

Serjeant  JOavy  took  nothiQj;  by  bis  motion ;  fo  the  plainti|F 
^i^ipaevti  p€r  Mhm  curiam, 
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Dye  verfus  Lcatherdale  and  Simpfon.    C.  B. 


?*'**TS*  ^^Xfo^f  ^OHN  Leather JaU,  late  of,  &c.  and  Cornelius  Simp. 
^  wm  (^  ^^0  J I^^^  ^^'^  ^f»  ^^*  ^^^  attached  to  znivrex  John  Dye^ 
vla3ociff*t  of  a  plea»  wherefore,  with  force  and  arms,  &c.  the 

W  laid  J.  JL  and  C  took  a  certain  hog  of  the  faid  J.  D.  of  the 

value  of,  &c.  at  Frenze  in  t]ie  county  aforefaid,  there  found 
and  being,  and  drove  and  carried  away  the  {4x11^,  and  converted 
and  difpofed  thereof  to  their  own  ufe,  and  tliere  did  other 
wronss  to  the  faid  7.  D.  to  the  great  damage  oi  the  faid  J.  D.  and 
againft  the  peace  ot  our  {laid  lord  the  now  king,  &c.  and  there- 
upon the  faid  /•  ^-  by  Robert  Greenacre  his  attorneys  complains, 
that  the  faid  J.  L.  an4  C  on  the  firft  day  of  September^  m  the 
year  of  our  Lord  1768,  with^ force  and  arms,  £?c.  took  a  certain 
hog  of  the  faid  J.  D.  of  the  value  of  four  pounds,  at  F,  afone- 
faid  there  found  and  being,  and' drove  and  carried  away  the  fame, 
and  converted  and  difpofed  thereof  to  their  own  ufe  (to  wit)  at 
/^  aforefaid,  and  then  and  there  did  other  wrongs  to  the  faid 
Jf.  D,  to  the  great  damage  of  the  faid  J.  D.  and  againft  the 
peace  of  our  faid  lord  the  now  king,  (3c.  wherefore  the  faid 
Jf*  D.  faith,  that  he  is  injured,  and  hath  fuftained  damage  to 
the  value  of  4/.  and  thereupon  he  brings  tlils  fuit,  &r. 

And  the  faid  J.  L.  and  C.  by  Henry  Browne  their  attorney, 
come  ?ind  defend  the  force  and  injury  when,  £?r.  and  fay,  that 
they  are  not  guilty  of  Che  trefpafs  aforefaid,  above  laid  to  their 
charge,  in  manner  and  form  as  the  faid  J,  D,  hath  above  thereof 
complained  againft  them,  and  of  this  they  put  themfelves  upon 
the  country,  and  the  faid  J.  D.  likewife. 

df/0nd«fitf  And  for  further  plea,  as -to  the  taking  the  faid  hog,  in  the 

toikihikof  faid  declaration  mentioned,  and  driving  and  carrying  the  fame 
tiU'u^dfi'lm-  *^*y»  '^y  ^^^  ^^^  J*  ^'  ^^  ^*  sitove .  fuppofed  to  have  been 
pou(i4i4  It.  "••••'  •  done. 


I  ft  Plct,  not 
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done,  they  the  faid  J.  Z.  and  C.  by  leave  of  the  court  here  to 
them  for  this  purpofe  granted,  according  to  the  form  of  the 
Ibtute  in  fuch  cafe  made  and  provided,  fay,  that  the  faid  J.  D* 
ought  not  to  have  or  maintain  his  aforefaid  aftion  thereof  againft 
them ;  becaufe  they  say,  that  the  faid  C.  long  before,  and  at  the 
faid  lall  time,  when,  (3c,  was  lawfully  pofTefled  of,  and  in  a  cer- 
tain clofe,  called  New/on' s  Lay^  lying  and  being  at  F.  aforefaid, 
in  the  county  aforefaid.  And  becaufe  the  faid  hog,  at  the  faid  lafl 
lime,  when,  &c.  was  in  the  faid  clofe  of  the  faid  C,  eating  up 
the  wheat  then  growing  there,  and  there  doing  damage  to  the 
faid  C.  He  the  laid  C.  in  his  own  right,  and  the  faid  J,  L.  as 
his  fervant,  and  by  his  command,  at  the  faid  laft  time,  when» 
0f .  took  the  faid  hog,  in  the  faid  declaration*  mentioned,  fo  be- 
ing, in  the  faid  dole  called  N,  L.  and  doing  damage  there  as 
aforefaid,  for  and  in  the  name  of  a  diilrefs,  and  drove  the  fame 
away,  and  impounded  the  fame  in  the  common  pound  there,  (to  - 
wit)  at  F.  aforefaid  and  there  left  the  fame,  as  it  was  lawful  for 
him  to  do,  for  the  caufe  aforefaid ;  which  are  the  fame  taking 
the  faid  hog,  in  the  faid  declaration  mentioned,  and  driving  and 
canying  the  lame  away,  whereof  the  faid  Jf,  D.  hath  above 
^mplained  againft  them,  and  this  they  are  ready  to  verify; 
wherefore  the  faid  J.  L,  and  C.  pray  judgment,  if  the  faid  J,  D. 
ought  to  have  or  maintain  his  aforefaid  a3ion  thereof  againft 
than,  &c. 

fPm.  Jtphfon^ 

And  as  to  the  plea  of  the  faid  J.  L.  and  C.  by  them  laftly  RepIteatiM 
Aovc  pleaded  in  bar,  as  to  the  taking  the  faid  hog,  in  the  faid  ^?****  J^ 
declaration  mentioned,  and  driving  and  carrying  away  the  fame,  Jf"j  ^  4k- 
by  the  faid  Jf.  L.  and  C.  above  done,  he  the  faid  Jf,  D.  fays  ing  and  im- 
tint  by  any  thing  in  that  plea  above  alledged,  he  ought  not  to  P«»n<**n«» 
be  barred  from  having  and  maintaining  his  aforefaid  a£lion  thereof  2^J[vcrted*tli« 
sgainft  them;  becaule  the  faid  J.  D,  fays,  that  after  the  taking  hog  lo  theU 
and  impounding  the  faid  hog,  in  the  faid  declaration  mentioned,  »^*»  ^*« 
by  the  faid  C.  and  J.  L.  in  the  name  of  a  diftrefs,  in  manner 
and  form  as  they  have  in  that  behalf  above  pleaded  (that  is  to 
fav)  on  the  firft  day  of  SeJ>tember^  in  the  year  of  our  Lord  1768 
aforefaid,  they  the  laid  C.  and  J.  i.  converted  and  difpofed  of  the 
faid  hog  to  their  own  ufe,  to  wit,  at  F.  aforefaid,  as  the  faid  J.  D. 
in  that  behalf  by  his  faid  declaration  above  complains  againft 
them;  and  this  the  faid  ^.  D.  is  ready  to  verity,  wherefore 
he  prays  judjjment  and  his  damages,  by  occafion  of  the  fame 
freipals  in  this  behalf  done,  as  laft  aforefaid,  to  be  adjudged  to 
him,  &c»  y 

George  WUfon. 

And  the  faid  J.  L.  and  C.  as  to  the  faid  plea  of  the  faid  Jf.  D.  General  de- 
by  him  above  in  reply,  pleaded  to  the  faid  plea  of  the  faid  J,  JJSJ|^^ 
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Z.  and  C.  laftly  above  pleaded  in  bar,  as  to  the  taking  the  faid 
hog,  in  the  faid  declaration  mentioned,  and  driving  and  carrying 
the  fame  away,  above  fuppofed  to  have  been  done,  fay,  that  the 
{aid  replication,  and  the  matters  therein  contained,  are  not  fuf-. 
ficient  in  law  for  the  faid  ^-  D.  to  have  or  maintain  his  faid 
aftion  thereof  againft  them ;  to  which  faid  replication,  in  man* 
nef  and  form  as  the  fame  is  above  pleaded,  the  faid  J^*  ^'  ^md 
C.  are  not  obliged  by  the  law  of  tne  land  to  anfwcr,  and  thi? 
the  faid  J*  L.  and  C.  arc  ready  to  verify;  wherefore,  for 
want  of  a  fufficient  replication  in  this  bqhalf,  the  faid  ^.  L.  and 
C  a«  before,  pray  judgment  if  the  faid  jf.  D.  ought  to  have  or 
maintain  his  faid  action  thereof  againd  them,  C3c. 

iPilliam  Jtphfon. 

jolBderin  And  the  faid  J.  D.  fays,  that  fince  in  his  faid  plea,  by  him 

dcnumr.       above,  in  reply,  pleaded  to  the  faid  plea,  of  the  (aid  Jf.  Z.  and 

C.  laltly  above  pleaded  in  bar,  as  to  the  taking  the  faid  hog,  in 
the  faid  declaration  mentioned,  and  driving  and  can-yin^  the 
fame  away  by  the  faid  J,  Z,.  and  C.  above  done,  he  the  faid  ^, 

D.  hath  alledged  fufficient  matter,  in  that  replication,  for  hinji 
to  have  and  maintain  his  faid  a£lion  thereof  againft  them. 
Which  he  the  faid  %  D.  is^  ready  to  verify ;  and  which  faid 
matter  the  faid  J.  £,  and  C,  have  not  denied,  nor  have  in  any 
manner  anfwered  the  fame,  but  have  wholly  refufed  to  admit 
the  verification  thereof;  he  the  faid  J^.D.  as  before  pravs  judg-. 
ment,  and  his  damages  by  occafion  of  the  fame  trelpalls  in  this 
behalf  done,  as  laft  adforeudd,  to  be  stdjudged  to  him,  £s?c. 

George  Wilfon^ 

It  was  argued  by  Serjeant  Jfcphfon,  for  the  defendants,  that 
the  replication  wa^  ill,  becaufe  it  difclofed  no  new  matter, 
but  only  repeated  what  was  before  alledged  in  the  declaration ; 
viz,  that  the  defendants  took  the  hog,  and  converted  and  difpofei 
thereof  to  their  own  ufe;  which  the  defendants  had  anfwered,  by 
pleaaing  not  guilty  to  the  whole  declaration ;  whereupon  iffue  is 
joined,  upon  which  iffuc  (he  infifted)  the  faft  might  liave  been 
tried;  viz,  whether  the  defendants,  after  the  taking  and  im- 
pounding the  hog,  converted  the  fame  to  their  own  ufe,  or  Qot. 

2«^<2;  '  For  the  plaintiff  it  was  argued  by  Serjeant  Wilfon,  iji^  that 
^to*thc4e!  this  being  an  aftion  oltrefpafs  againft  the  defendants,  -  for  taking 
fendanti'  ufe,  the  hog,  and  driving  and  carrying  away  the  fame,  and  not  trover^ 
h  only  »g-  for  Converting  and  difoofing  thereof  to  their  own  ufe ;  therefore 
fn*IaiSn!J  *^^  converfion  thereof  to  their  own  ufe,  as  laid  in  the  declara- 
trefpafs  for  tion,  can' only  be  confidered  as  matter  of  aggravation,  and  need 
ukinfthe  not  be  juftified  or  anfwered  in  trefpafs:  for  the  converfion  is 
n^'inrwelli  totally  independent  of  the  takings  and  is  not  a  trefpafs  ti 
bythegeae-    &  amis. 
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%dlyj  He  faid,  that  the  3efendants'  fecond  plea  having  fully 
anfwered  and  juftified  the  whole  trefpafs  in  the  declaration, 
which  is  only  the  takings  driving  and  carrying  away  the  hog^ 
(the  converfion  thereof  being  only  s^gravation)  it  then  became 
neceffary  for  the  plaintiff  to  fhew  and  alledge,  that  (notwith- 
flandingthe  taking  the  hog  damage feafant^  and  impounding  the 
fame, 'were  lawful)  the  defendants  afterwards  converted  and 
difpofed  thereof  to  their  own  ufe,  and  thereby  became  trefpaffers 
ai  iniiio:  And  of  that  opinion  were  the  whole  court.  He  cited^ 
Garrraxje  v.  Smithy  i  Salk.  221.  Yelv.  q6,  97.  and  Cfl/«  v. 
Bayley^  2  Wxlfon  313.  as  cafes  fomething  nmilar  Cd  that  at  thd 
bar ;  which  were  all  allowed  to  be  good  law.  And  the  court 
being  about  to  give  judgment  for  the  plaintiff,  Serjeant  Jephfon 
moved  for  leave  to  withdraw  bis  demurrer,  which  was  granted 
upon  payxnem  of  colls. 


Goodright  of  the  demife  of  Welch  v^Jus  Flood.  C.  B# 
November  7. 

TN  Ejeftment,  the  plaintiff  declared  of  one  mejfuagi  or  Utu-^  Ejeament 
*  ment^  and  had  a  verdift;  Serjewit  Nares  moved  that  judg-  J^^J**, 
mcnt  might  be  arretted,  becaufe  an  ejeftment  will  not  lie  of  a  or  tevemcM* 
taument;  and  meffuage  or  tenement  is  (o  uncertain,  that  the  (heriff 
cannot  tell  of  what  he  (hall  give  poffeflion ;  for  a  tenement  may 
be  of  an  advowfon^  houfe  or  land  of  any  kind :  He  cited,  a  &tra. 
834.     1  Barnes^  114."  3  Mod.  238. 

Wilmot  C.  J.     To  be  fure  there  are  many  old  cafes  yhert 
jud^ents  in  eje£bnent  have  been  arrelled  for  this  fuppofed  un- 
cenainty,  but  I  do  not  recolleft  any  very  modem  carte :   There  But  of  a  mef. 
was  a  late  cafe  in  B.  R.  where  the  declaration  was  of  a  mefluagc  fa<s«  ^W  te« 
and  tenement,  and  that  court  gave  leave  to  ftrike  out  the  words  "*"*"^..J''? 
••  and tenemicnty'  and  to  proceed  for  the  meffuage.     I  think  ^  i2!Jc<o ft^S 
meffuage  or  tenement ^  in  common  parlance,  means  a  meffuage  t  out  the  mmft 
and,  ai  this  time  of  day,  no  mortal  imagines  that s a  tenement  V^'^^'V* 
means  any  thing  but  a  dwelling  houfe,  for  by  long  ufe  it  has  ac-  hnoJ!^^. 
quired  that  deSnite  fignification.     Hefitante  cund,  a  rule  was  Dok/m,  i 

siade  |o  fliew  caufe  why  judiment  (hould  not  be  arretted.  ^^  ^^-   . 

' -^    ^  it./?.  XI.  and 

GoodtitU  f  • 

Navemier  the  sotfa,  this  matter  came  on  again,  and  was  de*-  fysJm,%Str. 
bated  by  counfel  on  both  fides;  when  the  court  feemed  inclined  *34«] 
U>  get  over  this  objeftion,  if  pcffible,  and  took  further  time  to 
confider,  until  tbe  lafi  day  of  the  term :  But  at  laft  they  thought, 
ibemfelves  bound  by  the  cafes  cited,  and  (agaihft  their  inclina* 
Uod)  anreAed  the  judgment* 

c  4  Blood 
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ji.lU»^V^Jli^  Blood  vw/Ztf  Lcc.    CB. 

Touching  ^TpHIS  was  an  a£lion  upon  the  cafe  upon  affumj?fit,  com* 
to^**^rfon"  .  ™^"^^^  '^  ^^^  Palace  Court  for  about  the  lura  of  9/. 
admitted^^  which  the  defendant  removed  into  this  court  by  habeas  corpus: 
frmipMH*  The  caufe  being  at  iffue,  and  tlie  plaintiff  not  having  proceeded 
/*^  to  trial  in  due  time  after  iffue  jomed,  the  defendant  gave  him 

notice  of  motion  for  judgment,  as  in  cafe  of  a  nonfuit ;  before 
the  motion  came  on,  the  plaintiff  (being  a  poor  man)  applied  to 
te  admitted,  and  was  admitted,  to  proceed  in  his  fuit  in  forma 
pauperis*  Afterwards,  upon  (hewing  caufe  why  there  fliould  not 
DC  judgment,  as  in  cafe  of  a  nonfuit,  the  rule  was  made  abfolute, 
^  becaule  the  plaintiff  or  his  attorney  would  not  undertake  to  pay 
the  cods  of  that  application  to  the  court;  whereupon  judgment 
as  in  the  cafe  of  a  nonfuit,  was  entcyred  the  31ft  day  of  May  laft  ; 
and  the  plaintiff  being  now  taken  in  execution  ppon  that  judg- 
ment, Serjeant  G/yw»  moved  that  he  might  be  di {charged  out  of 
cuftody ;  mfifting  that  a  pauper  was  not  liable  to  cofts,  in  this 
cafe  :  Whereupon  the  court  made  a  rule  to  fhew  caiife, 

ftStn.S78.  At  another  day,  before  the  defendant  came  to  fhew  caufe, 
B^T't??,  ^l^f^^  C.  J.  cited,  from  his  own  manufcript  notes,  the  follow- 
B. C  ing  cafes  relating  to  paupers  and  cojls  ;   Winter  v.  Slow,  Mich,  4 

Geo.  2.  5.  /?.  was  trover  by  a  p^iuper:  At  the  trial,  the  plaintiff 
proved  a  demand  and  refufal  at  the  time  of  ferving  the  writ,  which 
beiii^  after  the  commencement  of  the  aftion,  he  became  non- 
fuited;  and  having  brought  a  fecond  a6lion  for  the  fame  thing, 
it  was  moved  that  he  might  pay  the  cofts  of  the  nonfuit  in  the 
former  aflibn,  before  he  proceeded  in  the  fecond  aftion ;  but 
the  court  refufed  to  grant  the  motion,  becaufe  they  thought  the 
^Stra. 923.  'plaintiff  had  not  been  vexatious. — ^In  Taylor  v.  Lowe^  Trin,  7 
?•  ^-  &  8  Geo.  2.  B.  R.  the  plaintiff  being  a  pauper,  and  having  given 

five  or  fix  notices  of  trial  and  thereby  vexed  the  defendant,  it 
was  moved  that  he  might  pay  cofts  of  former  notices,  or  be 
reftrained  from  proceedmg  to  trial;  but  while  the  admifBon  to 
fue  m  forma  paupertA  ftood  they  would  make  no  rule  about  cofts, 
but  made  a  rule  to  mew  caufe  why '  he  (hould  not  be  difpau- 
pered,  which  was  made  abfolute  upon  an  affidavit  of  fervice 
thereof.  In  Oats  v.  Holiday^  Trin.  22  &  23  Geo.  2.  B.  R.  it 
was  at  firft  doubted  whether  a  plaintiff  could  be  admitted  in 
forma  pauperis  after  the  commencement  of  the  fuit;  but  at 
length  It  was'  refolved  that  he  might  be  fo  admitted  at  any  time 
of  tne  fuit ;  and  the  court  refolved,  that  a  perfon  fo  admitted 
in  formi  pauperis  pendente  lite^  fhall  not  pay  cofts  from  the  be- 
ginning 
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ginning  of  the  aSion :  This  feems  to  be  a  cafe  in  favour  of  this 

motion  to  difcharge  the  plaintiff  out  of  cuftody.     Quare  the 

cafe  of  Langle^  w.BlackerBy^  HiL   12  G:o,  2.  B.  R.  which  wdT  ^ 

a  motion  to  difpauper  the  plainti£    Adjottmatur.  ^    - 


Parker,  of  the  demife  of  Edward  Walker,  Efa.  verfus 
Conilable.  In  ejedtment  of  lands  in  Dorking  in 
Surry, 

JDER  Wilmot  C.  J.  Q  totam  curiam.    It  has  not  been  doubted  Halfinyeti^i 
*     of  late  years,  (and  it  was  now  refolved  in  this  cafe),  that  ff^f.?"*  . 
half  an  year  s  notice  to  quit  polieiuon  mult  be  given  to  a  tenant  at  tenant  at  wia 
will,  before  the  end  of  which  time  an  ejeftment  will  not  lie  to  orhisexcci 
turn  him  out  of  the  farm.     In  a  cafe  of  the  demife  of  ^^^  ejeament* 
V.  Burr^  the  fame  point  was  refolved  by  the  court  of  B.  R.  and  joet  not  lie. 
fer  Xa^A  Serjeant,  in  Eafler  term  6th  or  7th  Geo.  3.  the  fame  [Suemmbf^ 
Jaw  was  held  in  the  cafe  of  an  executor  of  a  tenant  at  will.     In  ^"e","* 
the  cafe  at  bar,  the  plaintiff  having  been  nonfuited  for  want  of  see  i  .T« 
giving  fuch  half  year's  notice  to  defendant  Conjlable^  2l  tenant  at  R*p»  it.  it 
win,  to  quit  the  premifes,  moved  to  fet  afide  the  nonfuit ;  and,  '^3*J 
on  (hewing  caufe,  the  rule  to  fet  afide  nonfuit  was  difcharged, 
for  the  reafon  above. 


exec»- 
or 


Bally,  Clerk,  ver/us  Wells.     C.  B. 

f^OVENANT  by   the   plaintiff,    as  redor   of  the  parifh  of  l«ff<e  of  . 

Monkfton  in  Hamj^fhire, affainft  the  defendant;  who  is  the  af-  ^^"  fy^im 
fignee  o\  James  Whitmarjh^  tne  plaintiff's  leffee  of  the  great  and  andhisaffigo^ 
fmall  tithes,  (the  grant  and  demife  in  the  leafe  thereot  being  to  thathewitt 
Xiw^j   Whitmarjh^   his  executors,  adminiftrators  and  affigns):  ^Jh^^^^ 
The  declaration  fets  forth  the  leafe,  which  (inter  alia)  conuins  in  the  pariA 
a  covenant  on  the  part  of  the  leffee  and  his  affigns^  to  find  fuffi-  have  any  paft 
cicnt  wheat-ftraw  for  thatching  the  tithe-barn  and  premifes  be-  ^i^*^^^^^ 
longing  to  the  re£lor;  and  alfo  the  following  covenant,  inz.  mnt  with  the 
"  And  the  faid  James  l^hitmarjh^  for  himfelf,  his  executors,  tithes,  and 
••  adminiftrators  and  ajjigns^  doth  hereby  covenant  and  agree,  ^t^J^l^^^ 
^  not  to  let  any  of  the  iarmers  now  occupying  the  feveral  eitates  whom* this 
'*  at  Monkfion  have  any  part  of  the  tithes  afot^efaid,  without  the  ^aion  u 
•*  confent  of  the  (aid  George  Bally  in  writing  firft  had  and  ob-  ^^^^^^ 
•'  tained:"*  Whereupon  the  plaintiff  a(Qgns  the  breach  iw  this  \en^nJ  *** 
manner;  vii.  That  the  iefehddnt^  after  the  premifes  cdme  to  him 
by  affignment^  did  let  divers  of  the  farmers  then- occupying  feveral 
tfiates  at  Monkfton,  (to  wit)  one  William  Cooper,  and  one  Roger 
Kiuchins,  have  part  of  the  tithes  in  the  indenture  of  Uafemen^ 

tioned^ 
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iionat  taUhout  the  plaintiff's  confcnt ;  eonirary  to  the  tcvcnani  of 
ih^/aid  ]ajnes  Wmtmarlh,  theicffe^^  aud  his  ajfigns^  in  that  bc^ 
haffnaae.  The  defendant  pleaded  noh  i^t^it  conventionem^ 
and  a  verdiEt  was  found  for  tbe  plaintifi*.. 

It  was  moved  in  arreft  of  judgment,  Haft  term,)  that  an  a£lion 
does  not  lie  againfl  the  aflignee.upon  the  covenant  whereof  the 
breach  is  afligned,  for  that  is  a  covenant  knerely  perfonaU 
collateral,  binding  tbe  lefTee  only,  and  does  not  at  all  afie£l  the 
'  aflignee;  alfo  that  tithes  are  incorporeal,  lying  in  Eraot;  and 
therefore  fuch  a  covenant  cannot  run  along  with  them,  as  it 
. .  would  with  laa4s  which  lie  in  liverv.  After  this  cafe  bad  been 
very  well  argued  at  the  bar  by  Burland,  the  King's  ferjeant,  for 
the  defendant,  and  Glynn  Serjeant  for  the  plaintiff:  The  court 
took  time,  until  this  term,  to  confider;  when  judgment  for  the 
plaintiiF  was  given  to  the  following  effeQ,  in  the  ab fence  of 
Mr.  Ju/lice  Gould,  who  beard  tbe  argument  at  the  bar. 

Curia.  We  are  all  of  opinion  (and  fo  is  our  brother  Gould) 
that  this  a6lion  may  well  be  fupported,  and  that  the  intention  oi 
the  parties  to  th^  leafe  (hall  have  it's  due  effeft,  without  break- 
ing  through  any  of  the  cafes  in  the  books  concerning  the  many 
diverfities  of  covenants :  The  intention  of  the  paities  clearly  was 
to  keep  the  tithes  continually  in  pernancy  /  for  the  covenant  is 
(in  effe3)  that  the  lefTee  and  his  afTigns  ihall  take  them  in  kind, 
that  they  might  continue  in  the  fame  fiate  ^  when  the  leafe 
thereof  was  made;  that  by  temporary  compofitions^  and  unity 
of  pofleflioh  of  the  land  and  tithe  thereof,  modttfes  might  not  be 
let  in,  nor  the  manner  of  tithing  be  thereby  obliterated  ;  but 
'  that  the  exigence  of  taking  tithes  in  kind  might  be  preferved.-^ 
The  leflee  has  alfo  covenanted,  for  hiipfelf  and  afligns,  to  find 
f^fficient  wheat-draw  for  thatchii^lhe  tithe-barn,  &c,  and  aU 
though  draw  mig)it  be  got  elfewhere,'yet  it  is  plain  the  leffor's 
eye  was  upon  the  titlie  of  wheat-iftraw  for  thatching,  although 
it  is  not  fo  expreffed  in  words. 

This  being  the  plain  intention  of  the  parties,  and  tlie  end  of 
tbe  two  covenants,  in  equity  andiujlice^  whereof  the  aflignee  had 
full  notice  (the  equity  being  moit  crao^rent),  he  ought  to  uk« 
the  leafe  £tt»  ^iv^r^/  for,  quifeniit  c^mmodum, /entire  debet  et 
fiuus  :  So  that  if  we  can  pbflibly  make  iav>  and  equity  to  flow  in 
one  channel,  we  will  not  leave  the  plaintiff  Femedilefs  here,  and 
iexid  him  awajr  to  the  court  of  Chancery.  Therefore  let  us  fee 
whether  this  equity  cann«t  be  got  at,  in  a  court  of  law?  and 
whether  there  is  aiiy  differexice  ^between Jaad  aod  tithe,  .with  re- 
ipu-d  to  the  covenant  ia  this  cafe^^ 

Coi- 
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Concerning  exprefs  covenants,  and  covenants  in  law;  and 
which  of  tliem  run  with  the  land,  and  which  of  them  are  col* 
lateral  and  do  not  run  with  the  land;  and  where  the  afiiimet 
ihall  be  bound  without  naming  him,  and  where  not;  and  whert 
he  ihall  not  be  bound,  although  that  he  be  exprelsly  oaxned; 
Spencer's  Cafe^  5  Rep.  16.  a,  is  a  leading  cafe;  wherein  the  5  Rep*  «8.^ 
court  came  to  the  following  refolutions,  which  ihall  be  ihortly  ^i^*^'* 

Btfohed^ 

1.  When  the  covenant  extends  to  a  thing  in  efft^  parcel^ 
the  demife,  the  thing  to  be  done  by  force  oi  the  covenant  is  ift. 
a  manner  annexed  and  appurtenant  to  the  thing  demifed,  and 
Ihall  run  with  the  land,  and  (hall  bind  tlie  aflignee,  although 
he  be  not>bound  by  exprefs  words;  as  if  the  leilee  covenant  to 
repair  the  houfes,  this  is  parcel  ofthe  contra£l,  and  extends  to 
the  fupporting  of  the  things  demifed. 

2.  It  was  there  refolved,  that  if  the  leflee  hath  covenanted  lor 
himfelf  and  his  (iffigns  to  make  a  new  wall  upon  part  of  the 
land  demifed,  this  Hull  bind  the  aflignee,  becaufe  named^  and  ht 
is  to  take  the  benefit  of  it:  So  if  warranty  be  made  to  a  man* 
his  heirs  and  afCgns,  the  affignee  ihall  take  the  benefit  thereof, 
and  (hall  have  ^warrafUia<:harta.  Fiiz.  N.  B.  135.  But  ai^^ 
though  the  covenant  be  for  him  and  his  afligns,  yet  it  is  others 
wife  .if  the  thing  to  be  done  be  merely  collateral  to  the)and« 
ai|d  not  concemmg  the  thing  demifed  m  s^ly  fort,  and  the  at 
(ignee  (hall  not  be  charged;  as  if  the  lelTee  covenant  for  himfelf 
and  his  a(figns  to  build  a  hpufe  upon  the  land  of  the  leiTor 
which  is  not  parcel  of  the  demife,  or  to  pay  any  collateral  fum 
of  money  to  the  leiTor,  or  to  a  ftranger^  this  (ball  not  bind  the 
aflignee. 

3.  It  was  there  refolved,  if  a  man  demife  a  (lock  of  cattle  or 
goods  for  any  time,  and  the  leffee  covenants  for  himfelf  and  his 
affigns^  at  the  end  of  the  term,  to  deliver  fuch  caole  and  goods, 
or  a  certain  price  for  them,  and  the  ledee  aflign  the  ctttlei  &4* 
this  covenant  (hall  not  bind  the  qffignee:  for  it  is  merely  n  thing 
in  affion  in  the  perfonalty,  and  wants  (uch  privity  as  is  between 
the  lelTor  and  leiTee  of  lands,  in  refpeA  of^the  reverfion«  The 
fame  law,  if  a  man  demife  a  houfe  and  l^nds  for  years,  with  9 
fiock  of  cattle  or  fum  of  money,  rendering  reat,  and  the  leiTee 
covenants  for  himfelf,  his  executors,  adminiftrators  and  SL^^KOt, 
to  deliver  the  (lock  of  cattle  or  fum  of  money  at  the  end  of  - 
the  term,  yet  the  affiente  (ball  not  be  charged  with  this  cch- 
venant ;  for  although  the  rent  referved  was  increafed  in  refpeft 
ofthe  ilock  or  fum,  yet  the  rent  iHuei  out  of  the  Imnd  imlyg 
and  therefore  as  to  the  fiock  or  iuai,  the  covenant  is  perfimaly 
and  fiiaU  bpnd  the   coy^oant^i  baa  ^a^mori  and  admitifr* 

itrators. 
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Arators,  who  reprcfent  him,  and  not  the  affignee;  and  bccaufc  it 
is  not  certain  that  the  (lock  or  fum  will  come  to  the  hands  of 
the  afjignte^  for  it  may  be  wafted,  or  otherwife  confumed  or 
pcrifhed,  through  the  leflee;  and  therefore  the  law  cannot  de- 
temfiine,  at  the  time  of  making  the  leafe,  that  fuch  covenant 
**  0iall  bind  the  ajjignce. 

4.  It  was  there  refolved,  that  if  a  man  make  a  feoffment  by 
the  word  dedi^  (which  implies  a  warranty)  the  affignee  of  the 
feoffee  fliall  not  vouch ;  but  if  a  man  makes  a  leafe  for  years,  by 
the  word  conccffi  or  demji,  (which  import  a  covenant),  if  the 
affignee  of  the  leffee  be  evi£led,  he  (hall  have  a  writ  of  covenant.' 

5.  It  was  there  refolved,  that  tenant  by  the  courtefy,  or  any 
^                  other  who  comes  in  in  the pdji,  (hall  not  vouch,  (which  is  inftead 

of  an  a£lion) ,  but  if  a  ward/hip  be  granted  by  deed  to  a  woman 
who  takes  a  huiband,  and  the  woman  dies,  the  huiband  (hail 
vouch,  by  force  of  this  word  grants  ahhough  he  come  to  it  by 
aft  in  law.  So  if  a  man  dcmifc  or  grant  land  to  a  woman  for 
yean,  and  the  leffor  covenants  with  the  leffee  to  repair  the 
^  noufes  during  the  term,  the  woman  takes  a  hufband  and  dies, 
the  huiband  (hall  have  an  a3ion  of  covenant,  as  well  upon  the 
covenant  in  law,  upon  thefc  words  dcmiji  ox  grants  as  upon  an 
exprefs  covenant.  The  fame  iaw  is,  of  tenant  hy Jlatutc  mer- 
xhant^  Jiatutejiaple  or  elegit  of  a  term ;  and  he  to  whom  a  leafe 
.for  years  is  fold  oy  force  of  an  execution,  (hall  have  an  a£lion  of 
covenant  in  fuch  cafe,  as  a  thing  annexed  to  the  land,  although 
he  come  to  the  land  by  a£l  in  law  :  As,  if  a  man  grant  to  a  lefilee 
foir  term  of  years,  fo  much  eflovers  as  (hall  be  (u(Ecient  to  re- 
pair his  houfe,  or  as  he  (hall  bum  in  his  houfe,  or  the  like, 
during  the  term ;  it  is  as  appurtenant  to  the  land,  and  (hall  run 
with  It  as  a  thing  appurtenant  to  the  land,  into  whatfoever  hands 
the  fame  (hall  come, 

6.  It  was  there  refolved,  that  a  covenant  by  the  leffee  for 
.years  to  repair,  diall  bind  all  others;  as  well  thofe  who  co^ie  in 
%y  the  aft  of  the  party,  as  by  jaft  in  law^,  and  if  it  were  other- 
Wife,  it  would  be  great  prejudice  to  the  leffor. 

7.  It  was  there  refolved,  that  the  affignee  of  an  affignee^  (hall 
*have  an  aftion  of  covenant ;  fo  (hall  the  executors  of  the  a/pgnee 

--    of  an  affignee  ;  fo  (hall  the  affignees  of  the  executors  or  admimjtra^ 
.    JOfsoi  every  affignee;    for  they  are  all  comprifed  within  this 
-'    Word,  affignees:  For  the  fame  right  which  was  in  the  teftcUor  or 
intefiate^  iiisdl  go  to  his  executors  or  adminifirators. 

•     This  cafe  of  Spencer  was  thus  ftated  by  the  court,  (with  fome 

.    , brevity)  to  (hew  what  the  law  is,  concerning  covenants;  which 

of  them  are  [us  it  were]  infurent^  and  run  with  the  land,  and 

.^  '•-  which 
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vhich  of  them  are  only  coUateral^  or  do  hot  run  with  the  land; 
and  where  the  afliffnee  (hall  be  boand  without  naming  him, 
and  where  not ;  ana  where  he  fliall  be  bound  although  he  be 
not  exprefsly  named^ 

There  muft  always  be  a  privity  between  the  plaintiff  and  de* 
fendent  to  make  the  defendent  liable  to  an  aSion  of  covenant ; 
the  covenant  muft  refpefl  the  thing  grai\ted  or  demifed ;  when 
the  thing  to  be  done,  or  omitted  to  be  dor^e,  concerns  the  lands 
or  eftate,  that  is  the  'medium  whidi  creates  the  privity  between 
the  plaintiff  and  defendant.  As  if  ieffee  for  life,  covenants  for 
him,  his  executors,  and  adminiftrators,  to  build  a  wall  within 
his  term,  and  afterwards  he  affigns  over  his  eftate,  the/grantee 
of  the  reverfion  fliall  have  covenant  againft  the  affignees^  and 
notwithftanding  the  covenant  wants  the  word  affigns^  yet  every 
qffignee  by  accepting  the  poffeffion,  hath  made  himfelf  lubjeft  to 
all  Covenants  concerning  the  land^  but  not  to  collateral  covenants; 
and  covenants  of  repairs,  and  buildine  walls  or  houfes,  are  co- 
venants inherent  to  the  land,  with  which  the  aJKgnee  without 
fpecial  words  fliall  be  charged.  Alfo  where  the  leffor  foryeart 
covenanted  in  his  leafe,  that  at  the  end  of  the  term,  he  would 
n[iake  a  new  leafe  to  the  Ieffee  or  his  afligns,  and  afterwards 
mnted  over  his  reverfion,  and  at  the  end  of  the  term,  the  Ieffee 
Drought  covenant  againft  the  grantee  of  the '  reverfion,  it  was 
aj^eed,  by  all  the  juftices  and  lerjeants,  that  the  aflion  did  well 

he,    Moore  159.  c.  300. For  a  covenant,  which  runs,  and 

i^s  with  the  land,  an  a3ion  lies  for  or  againft  the  affignee  at 
the  common  law,  quia  tranjit  terra  cum  onere,  although  the  af- 
fignees  be  not  named  in  the  covenant.  And  covenant  Ties  againft 
executors  in  every  cafe,  although  they  be  not  named,  unTefs  it 
be  fuch  a  covenant  as  is  to  be  performed  by  the  per/on  of  the 
teftator,  which  they  (the  executors)  cannot  perform.  Cro,  Elizm 
553.  and  fee  1  Ro.  Rep.  359,  360.    Cro.  Car.,  2^1.^ 

A  man  being  Ieffee  of  two  houfes  and  lands,  .covenants  for 
him  and  his  affigns,  to  repair  the  houfes ;  Ieffee  affigns  one  of 
the  houfes,  and  parcel  of  the  land  to  J,  S. ;  and  the  leffor  for  not 
repairing  the  houfe  afligned  to  J.  S.  brought  an  adion  of 
covenant  againft  ^.  5.,  and  adjudged  that  the  adion  lies;  for 
this  is  a  covenant  which  runs  with  the  term  affigned;  and  aU 
though  he  be  affignee  ol  parcel^  yet  covenant  lies  againft  him  for 
not  repairing  the  faid  parcel^  and  thereupon  judgment  was  given 
for  the  plaintiff.     W.  Jones  245.  pL  3. 

*  Covenant  againft  the  defendant  qffignee  of  Dalion,  for  that  up* 
on  an  indenture  of  demife,  Dalton  covenanted  for  himfelf,  his 
executors,  and  adminiftrators,  to  leave  15  acres  every  year  for 
pafiure  ai/quc  culturd;  and  that  he  granted  his  eftate  to  the  de- 

fendantt 
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feiulant,  and  that  ttie  defendant  nok  rdiquit  quindectm  acras  ad. 

*  pafiuram^  hat  fuch  a  day  and  year  plowed  up  all.  And  upon  thi» 
count  it  was  demurred,  becaufe  the  qffigTUc  not  being  named,  it 
is  not  any  covenant  which  (hall  bind  the  afjignte^  for  it  is  col- 
lateral. &ut  all  the  9ourt  held,  that  this  covenant  is  to  be  per- 
formed bjr  the  f^^^flf  although  he  be  not  nanoed;  becaufe  ii  is 
for  the  beue^t  of  the  eftate^  according  to  the  nature  of  the  foil ; 
but  to  doa  collateral  covenant,  as  to  build  de  nozui,  or  fuch  )ike^ 

.  fiiail  not  bind  him  unlefs  named;  wherefore  it  was  judged  for 
the  plaintiff.    Cro.  Jac.  12^^  126. 

•    We  have  cited  thefe  cafes  (which  arc  all  good  law)  in  order 
to  {hew  where  affignees  fhall,  or  (hall  not  be  bound  in  covenant  ^ 
concerning  lands;  and  fhall  now  confider,  whether  there  is  any 
difference  between  lands  and  tithes  as  to  this  matter. 

It  is  objeBe<i(,  that  tithes  are  incorporeal,  and  cannot  endure 
or  fupport  a  covenant  by  the  leflee  tliereof,  for  him,  and  hi» 
ailigns,  to  run  with  them,  fo  as  to  bind  the  ajfignee;  but  if  we 
can  ftrip  the  mind  of  the  idea  oi  matter^  there  feems  to  be  no 
difference  between  an  inheritance  in  lands  and  an  inheritance  in 
tithes. 

Tithes  is  a  tenth  part  of  the  profits  of  the  lands:  the  profits  of 
Ihe  land  is  the  land  itfelf ;  tithes  are  tangible  and  vifiole,  may 
be  put  in  view  in  an  affize;  an  ejcQment  lies  of  them;  2ifracipt 
^^  reddat  lies  of  a  portion  of  tithes,  and  they  are  realized  by  the 
jhu,  32  Hen.  8.  which  need'not  be  mentioned  ;  a  warranty  may 
'  he  annexed  to  incorporeal  inheritances.  See  Coie  lit.  cap. 
Warranty:  they  have  every  property  of  an  inheritance  in  land, 
except  that  they  lie  in  grants  and  not  in  lix}eTy.    See  Di<r:%^.  a. 

Clyeaios.  It  wasobjefted,  that  a  rent  cannot  be  referred  out  of  any  in* 

corporeal  inheritance,  as  of  an  advowfon,  tithes,  C3c.  Co.  Lit. 
47.  a.  But  if  the  leafe  be  made  of  them  by  deed  for  years,  it 
may  be  good,  by  way  ol  contra£l,  to  have  an  afiion  of  debt 
againit  the  lefTcc,  but  the  leffor  cannot  diftrain ;  fo  that  fuch  rent 
referved  ^ipon  a  leafe  of  tidies,  lying  only  in  privity  of  contra£t« 
the  A^gnec  of  the  tithes  is  not  chargeable  with  the  rent  to  the 
plaintin,  and  confequently  cannot  be  chargeable  with  bi^each  of 
covenant' in  the  pFclent  cafe. 

Aafwer.  In  anfwer^o  this,  2  Saund,  303,  ^04.     The  Dean  and  Chapter 

ofWindfor  v.  Cover:  Saunders^  in  his  argument  (which  is  an  ex- 
ceeding good  -one),  touching  a  rent  reftrved  upon  a  leafe  of 
tithes,  fays,  that  it  was  a  rent  payaMe  for  the  titlies,  although  it 
.  'did  not  itfue  6ut  of  the  tithes  ;  as  if  a  barn  with  a  portion  of' 
tithes  %e  ddimfed,fefervif>g  looA  per  eintmm  f>ent,  tbts  is  ve* 
£$rVed  as  well  in  refpefl  oi  the  tithes,  as  of  the  barn,  and  if  the  ^ 

tithes 
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liihcs  are  cviffced,  the  rent  o\)ght  to  be  apportioned,  othcrWife 
fuchleflee  flail  pay  100/.  per  annum,  beiijg  the  whole  rent  for 
the  barn,  which  perhaps  was  not  of  the  yearly  value  of  40  fliil- 
lin«,  which  would  be  contrary  to  all  reaton  and  juftir'e ;  and  fo 
is  me  cafe  of  Dubytofl  v.  Caurteate,  Cro.  Jac,  458.  >rherein  it  is 
faid,  that  although  the  rent  in  fuch  cafe  is  only  iifuing  out  of  the 
bam  in  point  01  remedy^  yet  it  is  iffuing  out  ot  both  the  tithes  and 
bam  in  point  of  render;  and  in  the  cafe  of  Valentine  v.  Denton^ 
Cro,  7ac.  1 1 1 .  it  is  agreed  by  Yeherton,  Williams  and  Tanfield,  that 
if  a  bifhop  makes  a  leafe  for  years  of  tithes  (7n/y,  referving  the 
ancient  rent,  fuch  leafe  Ihall  bind  his  fucccflbr,  but  not  if  the 
bi&op  makes  a  leafe  for  life ;  and  the  reafon  is,  becaufe  that  up- 
on a  leafe  for  years,  the  fucccflbr  hath  remedv  fur  the  rent  referved 
by  aftion  of  debt,  but  he  hath  no  remedy  for  rent  referved 
upon  fnch  leafe  for  life ;  therefore  (fays  nc)  if  the  fucccflbr 
tjfabifhop  ftiall  have  remedy  by  a£lion  of  debt  for  fuch  rem 
Trfnrcd  upon  a  leafe  for  years,  it  follows,  that  it  h  fuch  a  rent 
a$  fliall  go  with  the  reverfion,  and  doth  not  lie  only  in  privity 
of  contraS^  for  the  fttcceffbr  of  the  brfliop,  who  was  the  leflbr, 
is  not  privy  to  the  contraftof  his  predeceflbr,  but  hath  only  a 
l)rivity  of  eftate,  viz,  the  reverfion,  and  confequently  the  rent  mail 
|o  with  the  term  to  the  aflignee  (of  the  tithes)  and  he  ftiall  pay 
It  tothcleflbrs.  Upon  this  excellent  argument  of  Saunders  the 
tJoort  there  faid,  that  the  cafe  was  of  great  confequence,  for  that 
many  perfons  were  fcifed  of  tithes  in  fee  as  of  their  lay  inherit- 
ance; and  if  they  demife  their  tithes  refcrving  rent,  and  fuch 
Tcm  ftall  be  adjudged  to  be  only  a  duty  by  jmvity  of  conti^u^ 
then  the  heirs  to  whom  the  reverfions  of  uich  tithes  fliall  dc- 
fccnd,  will  not  have  any  remedy  for  the  rent  due  in  their  own 
time;  and  therefore  the  court  fcemed  to  incline, that  it  was  fuch 
« rent  as  fliall  go  with  the  reverfion,  'and  that  the  afli)gnee  fhall 
be  bound  to  pay  it;  but  it  was  not  adjudged,  for  the  council  for 
d«  plaintiflF  took  a  trifling  exception  to  the  defendant's  plea 
{which  would  not  be  allowed  at  this  time  of  Aiy)  whereupon 
thcygave  judgment  for  the  plaintiff":  Saunders  {sy%^  he  believes 
^enr  principarrcafon  was,  becaufe  they  would  not  determine  the 
""micrinlaw.  '        ,    - 

'rapping  V.  Grover  Sir  Tho.  Raym.  18.  Debt  for  rent  by 
executors :  The  plaintrfiis  count  that  their  teftator  was  feized  for  '^. 
another's  life  of  certain  tithes,  and  demifed  them  to  the  defeftd- 
^Jt  for  years  rendering  rem,  and  for  400/.  arrear  they  bring 
*Wjt;  and  on  demurrer  to  this  declaration,  Jones  argued  it  was  a 
^^  znji  that  the  executors  Ihall  not  have  this  rent,  becaufe  it 
^Jpcrtamsto  the  reverfion,  for  it  is  a  rent,  although  wo/  in  point 
^remedy.  Cro.  Jac.  112,  453.  Allen  argued  i  contra,  and 
«3,  that  debt  lies  upon  the  contraft  which  goes  to  the  execu- 
^.  But  lie  perceiving  the  opinion  of  the  court  to  be  againft 
«oi|  prayed  a  difcontinuance,  which  was  granted.  c 

1  '  Jewels 


S2  Michaelmas  Tum  10  Geo.  IU.  1769. 

JewdTs  Caft  5  Rtp.  j.  has  been  objcdcd  for  the  defendant ; 
where  it  is  refolvecC  that  if  a  leafe  be  made  by  a  biftiop  of  a 
/air  for  ti  years,  rendering  the  ancient  and  accuftomed  rent, 
the  fucceflbr  (hall  avoid  it.  But  this  has  Gnce  been  determined 
ocberwile.    Cro.Jac.  111, 112.  and  fee  2  SaumJ.  303,  304. 

Thtjlal^  5  ^^-  3*  ^^P*  17*  ^^^  h^itn  objefied  ;  that  the  le- 
giflature  thought  a  rent  could  not  be  referved  upon  a  leafe  of 
tithes,  and  therefore  that  ftatuie  was  made :  But  in  anfwer  to 
this,  it's  plain  from  the  words  of  the  ftatute,  that  they  only 
had  a  doubt,  and  made  the  fiatutc  to  bnifli  away  that  cobweb  of 
a  doubt ;  And  the  cafes  before  cited  (hew,  that  deal  laid  for  rent, 
referved  upon  a  leafe  tor  tithes,  iong  before. 

2  Vern.  423.  That  affignces  of  an  incorporeal  inheritance  are 
not  liable  at  law  to  the  rent,  for  that  they  have  no  privity  of 
e&ate,  was  objefied  for  the  defendant : — But  this  is  only  a  diaum 
of  counfel  at  the  bar,  and  would  have  had  no  weight,  we  think,  if 
the  court  had  faid  it;  fo  that  we  think  there  is  no  difierence  be- 
tween lands  and  tithes  in  this  cafe.  As  to  the  cafe  in  Moore 
159.  mentioned  before,  that  a  covenant  by  the  leflee  to  build  a 
wall,  (hall  bind  the  aflignee  although  he  be  not  named,  and  that 
the  covenant  is  inherent  in  the  land ;  we  rather  choofe  to  ad- 
here to  Lord  ColU*s  opinion,  that  (iich  a  covenant  will  not  bind 
the  affignet  unlefs  he  be  named,  but  we  have  no  occafion  to  de- 
termine that  point ;  for  in  the  cafe  at  bar,  the  defendant  the 
'^irut  is  named,  and  therefore  this  adion  well   lies  againft 


What  is  this  covenant  ?  It  is  a  mode  of  occupation,  prefcribed  . 
by  the  leflbr  to  the  leflee  of  the  tithes,  that  he  (hall  manage  and 
take  them  in  kind,  to  do  which,  he  has  agreed  and  covenanted 
for  himfelf  and  liis  afligns ;  it  is  like  covenants  to  fpend  all  the 
muck  upon  the  land,  and  falls  exa£kly  within  the  rules  laid 
down  by  Lord  Cokt  in  Sptncer^%  cafe  as  to  land;  it  concerns  the 
thing  demifcd,  and  tends  to  fupport  and  preferve  the  eftate  of 
tithes  in  kind;  here  is  a  reverfion  in  the  leflbr,  and  a  privity  be- 
tween him  and  the  aflignee. 

OoAoh  HjL       We  do  not  mean  tp  /bake  any  of  the  authorities  in  the  books : 

^rdrWss*  ^^  Purfvcy^  cafe,  tJLoore  43.  there  is  fomething looks  againft  us; 

»Ld.  Raymi  ^^  Opinion  theft  ist  that  tne  covenant  would  not  run  with  the 

312.  Saik.     land ;  but  it  muft  be  obferved,  that  it  did  not  concern  the  thing 

X9S.  S.  c.  •  demifed,  nor  is  the  word  affigns  there,   fo  it  does  not  apply  to, 

nor  clafli  with  the  cafe  at  bar.    The  covenant  here  is  not,  that 

vou  fliall  not  a^flign  the  leafe  of  the  tithes,  but  that  (let  the 

Jeafe  of  the  tithes  go  where  it  wilH  they  fliall  be  taken  in  kind, 

they  fliall  continue  in  the  fame  ftate;  upon  this  we  lay  our 

greateft 
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pcateft  ftrefs.     A  covenant  not  to  affign  generally,  muft  be  per-  Cro.jac.  398. 
ional  and  collateral,  and  can  only  bind^hc  lefTee'himfelf,  there  cafc"3"Rcp. 
never  can  be  any  affignee ;  whereas  the  prefent  leafe  grants  to  ex-  64.  Styi.  %6's. 
ccutors,  adminiltrators  and  ajfigns :  Upon  the  whole,  as  there  is  Tho.  Raym. 
no  cafe  in  point,  we  do  not  break  through  any  of  the  authorities  ^j?*^^'  ^^ 
in  the  books  concerning  collateral  or  perfonal  covenants. 

Judgment  for  the  plaintiff  ^^  totam  curiam. 

Cave  verfus  Aaron.     C.  B. 

r\EFENDANT  had  time  to  juftify   his  bail,   whereupon  a  After  tJine  to 
^  rule  was  made  (according  to  the  common  courfc  of  the  j"^=^y  bail, 
coun)  that  he  (hould  plead  ilTuably,  and  take  fhort  notice  of  JUiadyu. 
trial  for  the  laft  fitting  within  the  term  ;  then  the  defendant  ably,  «cc.  plea 
pleads  a  recovery  in  B.  R.     The  court,  upon  motion,  made  a  ^^V^^V^ 
rule  to  fhew   caufe  why  the  plea  (hould  not  be  fet  afide,  and  ^5,,^*^;^* 
why  the  defendant's  attorney  (hould  not  pay  the  cofts  of  the  ap-  cofta. 

!|lication,  which  was  afterwards  made  abfolute.     Serjeant  JVaw 
or  the  plaintiff. 

Darling,  Knight,  verftis  Atkins. 

'THE  defendant    being  indebted    to    the    plaintiff  in   500/.  P«>tea5on  of 

paid  him  250/.  in  part,  and  gave  him  a  bond  and  judg-  dor*"tohii' 
meni  for  the  rcndue,  with  (lay  of  execution  for  a  certain  time ;  Engtifli  fecre- 
which  being  elapfed,  arid  the  defendant  not  having  paid  cither  tary  wa»dif- 
the  principal  or  mtereft,  the  plaintiff  threatened  to  take  out  exe-  JaXft'atl" 
cution  againft  him  ;  whereupon  the  defendant  wrote  a  letter  to  peared  he  was 
the  plaintiff,  defiring  him  to  give  him  further  time,  and  that  a  purler  of  a 
he  would  make  it  a  point  of  honour  to  pay  him  as  foon  as  ^'P®'*'*'* 
poffible.     The  plaintiff  having  waited  for  his  money   a  year 
longer,  and  not  being  paid,  took  but  a  writ  direttcd  to  theChcriff 
oiMiddle/ix;  whereupon  the  defendant,  was  arretted   by  one 
O^nnis  a  flieriff *s  officer,  who  canied  him  to  the  lock-up  houfe 
of  one  Norton  another  of  the  theriff  *s  officers.  Whilft  the  defend- 
ant was  in  cudody  at  Norton's  lock-up  houfe.  Baron  Haflang,  tn-^ 
voyfromtheEle£lorof5fli/flrr^  and  from  the  ^\^&ox  Palatine  Mm 
J  meflageto  Norton  the  officer,  demanding  a  difcharge  of  the  de- 
fendant out  of  cuftody,  infifting  he  was  the  Baron's  hnglijh  fecre-    . 
'^7i  ^d  was  duly  regiflered  as  I'uch  in  the  proper  offices ;  where- 
upon, and  upon  receiving  a  note  of  indemnity,  Norton  difcharged 
tne  defendant  out  of  cuftody.     Whereupon  the  plaintiff  caufed 
tuc  Ihcriff  to  be  fervcd  with  a  rule  to  return  the  writ. 

And  now  it  was  moved  by  Serjeant  Nares,  on  behalf  of  the 
ucnlF  and  defendant,  that  the  rule  to  return  the  writ  might 
^j^fclargcd,  upon  an  Jiffidavit  of  the  defendant,  dating  the 
"*  wd  arrefts  as  i^ve,  and  tliat  he  was  Englipi  fecretary  to  the 

'^rf.IIL  D  ambcd]*idor. 
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ambaflador,  and  received  a  falary  of  40/.  per  annum  to  his  own 
ufe,  for  copying  all  his  Engljh  difpatches,  memorials,  &c.  tliat 
he  is  properly  regiftered,  and  his  name  entered  in  the  fheriflF's 
office  ;  and  upon  another  affidavit  in  confirmation  of  the  above 
fafts,  and  that  the  defendant  has  been  conftantly  attendant  upon 
this  minifter,  to  copy  memorials,  letters  and  difpatches,  for  fomc. 
years,  except  when  he  had  leave  of  abfence  for  a  few  days  at  a 
time;  and  upon  another  affidavit  of  Norton  the  officer,  wiio 
fwears  that  Dennis  brought  the  defendant  to  his  houfe  to  be 
locked  up,  that  he  did  not  then  know  lie  was  a  fervant  to  Baron 
Hcjlang^  but  that  he  (deponent)  foon  after  received  a  demand  in 
writing  from  the  baron  to  difcharge  the  defendant  out  of  liis 
cuftody,  and  to  detain  him  at  his  peril,  whereupon,  being  in  feav 
of  puniQiment,  (having  received  a  note  oi  indemnity  under  the 
hand  of  the  Baron)  he  difcharged  the  defend!ant  out  of  cuftody  r 
Rule  to  (hew  caufe  why  the  rule  to  return  the  writ  (hould 
not  be  difcharged. 

Serjeant  Torjler^  for  the  plaintiff^  upon  fliewing  caufe,  pro- 
duced an  affidavit  of  the  plamtifF,  wherein  he  depofes,  that  the 
defendant  being  indebted  to  him  in  500/.  paid  him  250/.  in 
part,  and  gave  him  fecurity  fpr  the  reft,  as  above  ftated ;  and 
after  he  had  received  the  letter, as  above,^  and  waited  for  his 
money  above  a  year,  caufed  defendant  to  be  arretted ;  that  he 
never  before  heard  that  the  defendant  was  proteaed  or  claimed 
any  proteftion,  or  confidered  himfelf  as  a  lervant  to  Baron  Ha- 
Jiang :  on  the  contrary  he  dvfpofes,  that  he  believes  he  is  not 
protefled,  nor  is  his  fervant,  becaufe  he  fays  that  the  defendant, 
m  the  year  1761,  was  a'ppointed  purfer  of  the  Triumph  man  of 
war  by  the  commiffioncrs  of  the  navy,  and  continued  fuch  till 
the  year  1767,  when  he  was  appointed  purfer  of  the  king's  (hij> 
called  the  New  Grafton^  by  warrant,  and  is  ffill  pin-fer  thereof; 
that,  as  fuch  officer,  he  gets  confiderable  profits  by  buying  7«  the 
provifions  ;  that  he  takes  care  and  keeps  an  account  thereof,  and 
of  the  flops,  &c.  belonging  to  the  fhip,  and  accounts  for  the 
fame  monthly ;  that  the  defendant  atls  as  a  fafclor  for  the  (hip, 
and  the  deponent  apprehends  he  is  liable  to  a  commiffion  of 
bankrupt,  for  that  he  receives  ^- per  cent,  for  every  thing  he 
buys  in  for  the  flilp  :  Wliereupon  Serjeant  Forjier  fubmitted  it  to 
the  court,  that  as  the  defendant  was  obliged  to  do  conftant  duty 
in  regard  to  his  office  of  purfer,  he  could  not  at  the  fame  time 
be  a  fervant  to  Baron  Hajlang,  intitled  to  protefliion  by  thecal. 
7  Anni^y  c,  12.  and  cited  1  Burro,  401.  B.  R.  at;  a  fimilar  cafe 
to  this,  where  the  court  refufed  even  a  rule  to  (hew  caufe. 

In  anfwer,  by  way  of  reply,  it  was  admitted  that  the  defend- 
ant was  purfer  of  the  New  Grafton,  which  in  time  of  war  is  an 
office  of  full  employment,  incompatible  with  that  of  fecretary 
toan  ambaifador;  but  it  was  faid,  that  in  time  of  peace  (as  at 
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prefent)  it  Is  a  mtxtfine  cure^  and  the  defendant  may  well  be 
fccretary  to  Baron  Haflang  :  and  that  the  cafe  in  1  Burro.  401. 
is  nut  at  all  rimilar  to  the  prefent  cafe. 

Curia,  To  be  fure  courts  of  law  will  proteft  the  ambafladors 
or  public  minifters  of  foreign  princes  or  dates,  and  their  fer- 
vants,  from  being  arretted ;  it  is  the  law  of  nations ;  but  we 
muft  not  confound  the  right  oi  prote&ion  with  the  abiife  of  that 
right.  The  queftion  is,  whether  the  defendant  is  bona  Jide  a 
fervant  of  the  ambaflador  ?  It  is  determined  he  need  not  be  ^ 
donujtic  fervant,  (although  the  words  of  tht Jlat.  7  Ann.  are  do^ 
mifiic  fcrvants\  for  many  houfes  are  not  large  enough  to  contain 
and  lodge  all  the  fervants  of  fome  ambaffadors.  But  we  ar<  of 
opinion  that  the  office  of  purfer,  which  the  defendant  has  and 
enjoys,  is  incompatible  with  being  fecretary  to  an  ambaflador,  for 
no  man  can  ferve  two  matters ;  the  defendant  is  a  fervant  to  the 
Kin^,  fo  cannot  be  a  fervant  to  the  ambaflador:  the  defendant 
himlelf  feems  to  tliink  this  is  but  a  flimfy  prote£lion,  by  not 
faavinff  claimed  it  until  now  ;  as  appears  by  the  aflidavit  of  the 
plaintiff,  with  whom  the  defendant  has  had  credit  for  fome  years. 

The  rule  to  fliew  caufe  why  the  rule  upon  the  flieriff  to  return 
the  writ  mutt  be  difcharged,  the  proUQion  being  difallowed  per  - 
totam  curiam. 

Pugh  verfiis  Curgenvcn.    C.  B. 

A  CTION  of  debt,  to  recover  certain  penalties  againtt  the  The  defend- 
^^  defendant,  upon  the  flat.  2  Geo,  2.  c.  24.  for  corrupting  »nt  hiving  a 
and  procuring  certain  perlons  (voters)  to  give  their  votes  in  the  hlmfyrh^^ 
laft  eledion  of  members  to  ferve  in  parliament  for  the  borough  bery  at  an 
of  Mitchell^  in  the  county  of  Cornwall,     The  defendant  pleaded  eledion, 
ml  debet  per  patriam.     The  caufe  was  tried  at  the  laft  aflizes,  ,"5gme^op- 
when  a  verdifl  was  found  for  the  plaintiff.  on  the  verdia 

may  be  ftayei 
0n  the  ftitatr  s  Ceo.  i.  c  24*  he  having  made  1  difcovery  of  another  per(bn  offending  agalnft  that 
tacafie,  who  had  been  convidcd  thereof  oa  bia  the  defendant*!  evidence. 

In  the  beginning  of  this  term,  it  was  moved  by  Serjeants 
Borland  and  Glynn^  on  the  behalf  of  the  defendant,  that  judg- 
nient  upon  xhttoftea  returned  in  this  caufe,  might  be  ftayecf ; 
they  grounded  their  motion  upon  a  claufe  in  the  fame  aft  of  par- 
liament, whereby  it  is  enafted,  "  that  if  any  perfon  offending 
'*  againtt  that  a6i  (hall, .  within  the  fpace  of  twelve  months  next 
*•  after  fuch  eleftion,  difcover  any  other  perfon  or  perfons 
"  offending  againtt  that  aft,  fo  that  fuch  perfon  or  perfons  fo 
"  difcovered  ^  thereupon  convifted;  fuch  perfon  fo  difcover- 
••  tag,  and  not  having  been  before  that  time  convided  of  any  offence 
**  againft  that  a3,  {hall  be  indemnified  and  difcharged  from  all 
'*  penalties  and  difabilities  which  (hall  then  have  incurred  by 
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*'  any  ofTence  againft  that  afi :"  and  alio  upon  ai&davits,  that 
the  defendant  Curgenxj^n  did,  within  the  fpace  of  twelve 
months  next  after  the  faid  eleftion  (hy  making  an  affidavit} 
difcover  one  Gary,  who  had  offended  againft  the  laid  aft,  by  re- 
ceiving and  taking  money  to  give  his  vote  at  the  (aid  eleoion, 
who  was  conviflcd  in  an  adion  at  the  fuit  of  one  Luke^  at  the 
lafl  aflizes  for  Cornwall^  in  tlie  penalty  of  500/.  (as  appears  by 
the  poftea  and  judgment  thereon^  now  in  court)  upon  the  (in^le 
teftimony  of  the  now  defendant  Curgenven  :  who  made  the  dif- 
cover)', and  fwore  he  faw  the  bribe  given  to,  and  received  by 
Cary,  to  give  his  vote  at  the  faid  eleftion;  the  court  made  a 
rule  to  Ihew  caufc. 

Serjeant  Davy^  for  the  plaintiff  Pw^A,  upon  flicwing  caufc, 
obferved,  that  from  the  circumftances  in  the  proceedings  in  the 
a6tion  of  Luke  v.  Cary^  there  was  great  reafon  to  believe  the 
fame  was  colluftvely  commenced,  >carricd  on  and  tried,  with  an 
intent  to  defeat  and  hinder  Pugli,  the  now  plaintiff,  from  recover- 
ing againft  Curgenvcn;  for  that  it  appeared  by  affidavit,  that 
Gary's  appearance  was  not  entered  by  his  attorney,  but  was  en- 
tered by  Luids  attorney  ;  that  Gary's  agent  in  town  pleaded  to 
the  declaration,  without  taking  out  of  the  office;  and  if  the 
a^ion  had  not  been  a  coliufive  and  friendly  aftion,  brought  on 
purpofc  to  make  Gurgoiven  a  witnefs,  Lukes  attorney  would^ 
and  might  iiavc  regularly  figiied  judgment  againft  Gary^  accord- 
ing to  the  cafe  of  Swilland  v.  Ijmbrty  executor,  Eaftcrttxm  laft, 
in  B,  R.  wherein  the  plaintiH',  upon  an  affidavit  of  fervice  of  the 
writ,  had  entered  an  appearance  for  the  defendant,  according  to 
the  ftatute,  left  a  declaration  in  the  office,  and  given  the  defend- 
ant notice  to  plead  thereto  ;  the  defendant  Lirnbr^  pleaded  twa 
pleas,  without  taking  the  declaration  out  of  the  office,  or  paying 
the  plaintiff's  attorney  for  the  fame,  and  for  entering  the  defend- 
ant's appearance;  whereupon  the  plaintiff's  attorney  ftgned 
judgment ;  which  the  court,  upon  hearing  counfel  on  both  fides, 
held  regular.  Serjeant  Davy  alfo  obferved,  that  the  caufe  of 
Luk6  v.  Gary  was  defended  at  the  affixes  by  one  young  counfellor 
only,  who  made  no  objcftion  to C//rj?7nL/^/i's  evidence;  whereas 
caufes  of  this  kind  are  ufually  defended  by  more  than  one  of 
the.feniors  and  moft  able  counfellors  upon  tne  circuit;  and  thac 
it  appeared  by  afifidavit  that  Curgenven  himfelf  gave  the  bribes  to 
Gary,  and  to  fevcial  other  pcrfons  to  give  their  votes  at  the 
faid  eleftion  ;  and  that  a  verdift  was  found  againft  him  at  the 
2  Wiifon  fumraer  affi/es  1768,  at  the  fuit  of  one  Rig^g^  for  the  penalties  of  • 
39S«  S.  C.  ^qq/,  anj  ^00/.  for  corrupting  Pcier  Budate  and  WilUam  Hockin- 
to  give  their  votes  at  the  faid  eleft ion-;  whereupon  a  cafe  was. 
made  for  the  opinion  of  this  court,  which  was  arj^ed  in  Hilary 
term  laft,  when  the  court  pronounced  judgment  tor  the  plaintiff 
^SS^  wliich  is  in  the  memory  of  the  court,  but  fome  ineans.  • 
have  been  ufed  to  prevent  that  judgment  from  being  entered 
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upon  record ;  however  Serjeant  Davy  infifted  that  the  court  knew 
that  Curgaivai  had  been  convifted  of  offences  againft  the  faid 
flatiue  at  the  fuit  of  Rigg't  for  whom  they  had  pronounced  judg* 
ment  as  aforefaid,  and  therefore  they  would  not  interfere  to  de- 
termine this  matter  upon  a  moWon,  but  leave  Curgcnvcn  to'  his 
remedy  (if  lie  had  ?ny)  by  an  audita  querela:  befides  he  infifted, 
Curgenven  ought  to  have  pleaded  the  ftatute  and  the  matter  of 
his  difcharge  fpccially,  that  the*plaintiff  Pugh  might  have  re- 
plied to  it. 

For  the  defendant  Curgenven  it  was  faid  in  reply,  that   his 
having  aded  iniquitouflv  in  bribing  the  voters  was  no  objeftion 
to  his  being  difcharged  from  the  penalties  in  this  aftion  at  the 
fuit  of  Pugh^  according  to  the  faid  ftatute ;   it  appearing  clearly 
to  the  courtt  that,  within  a  year  after  the  election,  Curgenven 
difcovcred  Cary  ofiending  againft  the  faid  ftatute,  who  hath  been 
convx^d  thereof ;  that  the  caufe  of  Luke  againft  Cary  was  as 
eamefily  and  ably  defended  by  Mr.  Hodgkins^  Cary's  counfel,  as 
any  caufe  tried  at  the  ailizes ;  that  the  court  will  not  prefume 
there  was  any  collufion ;  that  Curgenven  was  a  good  witnefs,  as 
all  accomplices  are  who  have  a  pardon,  or  are  to  gain  by  a  difco- 
very ;  indemnity  is  no  obje&ion  to  a  witnefs,  or  that  he  is  to  be 
rewarded  for  the  difcovery,  which  happens  every  feflTions  at  the 
Old  Bailey:    As  to  the  objeftion,  that  the  conviftion  of  Cary 
ought  to  have  been  pleaded  in  this  cafe,  it  was  impoflible  to  be 
done  before  judgment  was  entered  upon  the  verdift  againft  Cary, 
which  couldTnot  be  done  until  the  fifth  day  within  this  prefent 
term;  befides  it  is  not  neceffary  to  be  pleaded;  for  in  this  very 
term,  in  the  cafe  oi  Sibley  v.  Comyn^  B.  R.  a  judgment  having 
been  given  in  evidence  at  the  laft  affizes,  in  order  to  prove  that 
Comyn  was  a  difcovcrer  within  the  faid  ftatute,  it  was  objefted 
by  the  counfel  for  Sibley,  that  the  judgment  ought  to  have  been 
pleaded ;  but  the  court  of  B»  R.  all  inclined  to  be  of  opinion* 
that  it  need  not  be  pleaded;  but  faid  they  would  not  give  any 
certain  opinion  thereupon.   Mr,  Jufticc  laies  faid,  that  no  judg- 
ment, in  fuchan  a£lionas  this  is,  need  be  pleaded,  except  a  judg- 
ment of  reco\*ery  againft  the  defendant  himfelf,  for  the  fame  pe- 
nalty for  the  fame  offence ;  and  Mr.  Wallace  (the  King's  couni'el) 
being  aflced  his  opinion  by  Mr.  Juftice  Yates,  agreed  with  him. 
As  to  the  obje£lipn,  that  dry's  agent  pleaded  without  taking  the 
declaration  out  of  the  office,  the  plaintiff  Luie*s  attorney,  Mr, 
Harris,  having  accepted  the  plea,  nas  waived  that  matter ;  and 
as  to  Mr.  Harris's  having  entered  an  appearance  for  Cary,  ac- 
cording to  the  ftatute,  it  is  what  is  done  in  every  cafe  where  the 
defendant  doth  not  enter  his  own  appearance. 

As  to  the  objicdion,  that  it  appears  to  the  court  that  Curgen- 
Xf^H  has  been  convi£led  at  the  unt  of  Riggf  fo  is  not  intitled  to 
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the  benefit  of  the  faid  claufein  the  ftatute,  which  he  now  claims; 
it  was  replied  by  his  counrel,  that  it  doth  not  appear  to  the 
court  that  the  Curgenven  who  had  a  verdi£l  againit  him  at  the 
fuit  of  RJggt  is  the  fame  identical  perfon  who  is  the  now  de- 
fendant in  the  cafe  at  bar;  befid^s  there  is  no  judgment  entered 
upon  record  in  the  cafe  of  Rigg  v.  Curgenven^  znaRigg  may  do 
as  he  pleafes,  whether  he  will  enter  judgment  upon  the  verdift 
or  not.  In  the  cafe  of  Sutton  v.  Bijhop^  B.  R,  it  was  determined 
there  was  no  conviftion  until  judgment  be  entered  upon  record; 
fo  in  Rigg  V.  Curgitiven^  there  beirig  no  judgment,  there  is  no 
conviflion :  Suppofe  it  was  obje£led  at  the  aflizes  that  a  witnefs 
had  been  conviaed  of  perjury,  the  judgment  muft  be  produced 
in  e^4dence,  the  pojlea  alone  will  not  do ;  that  is  this  very  cafe : 
Upon  the  whole  it  appears,  that  within  a  year  after  the  ele£lion 
Curgenven  made  affidavit  before  a  proper  commiflioner  to  take 
affidavits,  that  he  faw  Gary  uke  money  to  give  his  vote  at  the 
eleftion,  who  has  been  convifted,  at  tlie  fuit  of  Luke^  upon  the 
Cngle  teftimony  of  Curgenven:  that  the  verdift  and  judgment 
are  compleatly  entered  upon  record,  and  are  now  here  in  court ; 
that  there  is  no  evidence  at  all  of  any  collufion,  fo  the  court  will 
not  prefume  any  ;  that  Cureenven  was  never  convifled  at  the  fuit 
of  ibW,  there  being  no  juogment  in  that  cafe  entered  on  record : 
And  for  thefe  reafons  they  prayed  the  rule  might  be  made  abfa> 
lute,  to  {lay  the  entry  of  tnc  judgment  in  this  caule. 

Curia,    We  are  all  of  opinion,  that  this  is  not  a  cafe  wherein 
•    we  ought  to  interpofe  at  all  upon  a  motion :   If  Mr.  Curgenven 
has  the  law  on  his  fide,  he  muft  take  his  remedy  in  fome;  other 
way,  as  he  Ihall  be  advifed. 

The  rule  was  difcharged  per  totam  curiam. 

Norris  v^rjus  Freeman.     C.  B. 

A  new  trial     T^EBT  upon  a  bond ;  defendant  pleaded  a  general  releafe  ; 

SoSTh'h**  plaintiff  replied  «(?n  ^/a5ttw,  tnereupon  i flue  was  joined ; 

wu^eYideaL  '^^  caufe  was  tried  at  the  lalt  affizcs  for  the  county  of  Worcefter^ 

M  both  fidet,  before  the  Lord  Chief  Baron  Parker^  when  a  verdift  was  found 

beciufe  all      f^^  the  defendant.     Serjeant  Nares  moved  for  a  new  trial,  upon 

fubfMiWng*to  ^^  affidavit  that  very  ftrong  circumftances  of  forgery  and  perjury 

a  releafe  w<>re  appeared  upon  the  trial,  whereupon  the  court  made  a  rule  ta 

jioc  called  and  ftew  caufe.    The  Chief  Baron  reported,  that  at  the  trial  the 

•xamioed^&c.  j^jfj^^^^t  produced  a  general  releafe,  fuppofed  to  be  executed  by 

the  plaintiff  the  10th  of  OBober  1768,  to  which  Mberi  and 

Goff  appeared  to  be  fubfcribinff  witnefles ;   Albert  was  called, 

^nA  fwore,  that  in  OBober  1765,  he  was  fent  for  to  ffo  to  the 

plaintiff's  houfe  to  be  ^  witnefs,  tliat  he  went  thither,  and 

there 
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there  faw  the  plaintifF  feal  and  deliver  the  releafe  produced  in 
evidence,  and  alfo  faw  the  defendant  execute  another  general  re- 
Icafe  to  the  plaintiff,  fthat  the  other  fubfcribing  witnefs  was  a 
poor  kbourmg  man,  out  he  was  not  called  to  prove  the  releafe), 
that  this  was  done  about  one  o'clock  that  day  at  the  plaintifF  s 
houfe,  which  is  about  thirty  miles  diftant  from  Worctfltr.  John 
Wthb^  a  clergyman,  and  jfofeph  Collins^  were  called  for  the  plain- 
tiff, who  fworc  they  had  often  feen  the  plaintiff  write,  and  that 
the  plaintiff's  name  fubfcribed  to  the  releafe,  was  not  of  his  hand- 
wriung,  as  they  believed ;  and  that  on  the  loth  and  1  ith  of  OSo- 
ier^  the  plaintiff  and  witneffes  were  at  Worcefter  all  day  :  it  was 
the  mayor's  feaft  day.  Then  Thomas  Homtr  was  called  (for  plain- 
tiff), who  fwore  he  heard  the  defendant  fay,  he  would  let  judgment 
go  by  default  in  this  caufe,  and  file  a  bill  in  Chancery  againft  the 
plaintiff  for  an  account,  2lnd  did  not  pretend  he  had  any  releafe 
from  the  plaintiff.  It  alfo  appeared,  that  the  declaration  in  this 
caufe  was  of  Trinity  terra  1768,  and  that  the  releafe  was  not 
pleaded  until  Trinity  term  lafl.  In  reply,  the  defendant  called 
icveral  witneffes,  who  fwore,  they  believed  the  name  fubfcribed 
to  the  releafe  produced,  to  be  the  plaintiff's  hand-writing ;  upon 
Aimming  up  the  evidence,  the  Cnitf  Baron  acquainted  the  jury, 
that  he  thought  the  ftreiigth  of  the  evidence,  was  with  the  plain- 
liff,  but  they  found  a  verdifl  for  the  defendant. 

Serjeant  Davy  for  the  defendant  againft  a  new  trial,  infifted, 
tliat  there  never  was  a  new  trial  granted,  fingly,  upon  a  judge's 
reporting,  that  the  ftrength  of  the  evidence  was  on  the  fide  of 
theplaintiff  or  defendant ;  that  in  this  cafe,  there  was  evidence 
on  both  fides,  of  wliich  the  jury  are  the  only  proper  judges ; 
and  although  it  is  fworn  (by  the  witneffes  for  the  plaintiff),  that 
the  plaintiff  and  the  \yitnefles  to  the  releafe  were  at  Worcejier  on 
the  10th  and  nth  oi  OElober  1768,  yet  the  witnefs  Albert  did 
not  fwcar  that  the  releafe  was  executed  on  the  day  it  bears  date, 
it  might  be  drawn  and  written  on  the  10th,  and  not  executed 
till  fome  days  after;  the  alibi,  only  goes  to  falfify  it's  being 
executed  on  the  loth;  the  Chief  Baron  hath  not  reported,  that 
the  verdifi  is  contrary  to  evidence.  Serjeant  Nares  was  about  to 
reply,  when  the  court,  without  hearing  him,  were  of  opinion, 
there  ought  to  be  a  new  trial* 

Curia.    There  are  many  cafes  where  the  court  will  grant  new  There  m 
trials,  notwithllanding  there  was  evidence  on  both  fides,  as  where  ^^*  *i*wlii 
all  the  light  hath  not  been  let  in  at  the  trial  which  might  and  grant  mew 
ought  to  have  been ;  we  think  the  other  fubfcribing  witnefs,  triil  alchough 
Coffy  ought  to  have  been  called  2md  examined  to  the  execution  **^^  ^" 
ofthe  releafe,  and  he  not  having  been  called,  we  think  it  would  Jwen^wlboth 
be   hard   the  plaintiff  Ihould  be  bound  by  this  verdift^  efjpe-  fides. 
clally  as  the  releafe  is  not  in  the  power  oi  the  plaintiff,  and  fo 

D  4  he 
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be  cannot  prefer  an  indiftment  for  forgery.  The  Lord  Chief 
Jujlict  (aid,  he  thought  the  evidence  was  very  ftrong  on  the 
part  of  the  plaintiff,  and  that  if  the  caufe  had  been  tried  before 
him,  he  would  (under  the  circumftances  appearing)  have  called 
out  for  Goff  the  other  fubfcribing  witneis,  and  it  he  had  not 
been  produced,  he  fhould  have  thought  it  a  very  ftrong  cafe  for 
the  plaintiff,  and  direfled  the  jury  to  have  found  a  verdifl  for 
him.     A  new  trial  was  granted;  abftntt  Gould  Juftice. 

Dixon  and  others  verjus  Cooper. 

A  ftaor  who  CPECIAL  action  on  the  cafe,  fpr  300  quarters  of  wheat  fold 
ftiu  for  plain-  ^  and  to  be  delivered  to  the  defendant,  at  a  certain  day  and 
hmTi^  in^    place,  and  the  (fefeodant  then  and  there  to  take  and  receive  the 
the  pound,  it   lame  for  a  certain  price  to  be  paid  to  the  plaintiffs  for  the  fame; 
a  good  wit-      but  the  defendant,  not  regarding  his  contraa  and  promife,  refufed 
djeVoniria    ^  receive  and  pay  for  the  faid  grain,  to  the  plaintifF's  damage  : 
and£ae.         Upon  the  general  iflue,  this  caufe  was  tried  in  1j>ndon^  and 
a  verdift  was  found  for  the  plaintiff.     Upon  the  trial,  one  hiorUy^ 
a  faftor  for  the  plaintiff,  who  made  the  contraft  with  the  de- 
fendant, and  was  to  have  one  (hilling  in  the  pound  for  felling  the 
300  quarters  of  wheat,  was  the  only  witnefs  at  the  trial  who 
proved  the  contra£l ;  and  it  being  objeSed  he  was  not  a  com- 
petent witnefs,,  as  being  interefled,  inat  point  was  rcferved  for 
the  opinion  of  the  court,  who  were  now,  upon  debate,  tinani- 
moudy  of  opinion,  that  MorUy  was  a  good  witnefs ;  that  as  a* 
fa3or  he  was  concerned  both  for  the  vender  and  vendee,  was  a 
mere  go-between^  and  might  be  a  good  witnefs  for  either  of 
them.     A  cafe  in  B.  R,  Scolev  v.  Gambier^  Eafler^  7   Geo.   1. 
wherein  it  was  held,  that  a  Blackwell-hall  faftor  may  be  a  wit- 
nefs to  recover  his  own  commiffion,  was  cited  by  the  Lord  Chief 
Juftice.     And  fee  the  cafe  of  734^  King  and  Bray.     B.  R.  Hill. 
•     10  Geo.  2  Ld.  Hard.  358.  wherein  many  diftinaions  are  made, 
between  objeftions  to  the  credit  and  competency  of  witneffes^ 
Judgment  for  the  plaintiff. 

Richards  verjus  Simonds.     C.  B.     Entered  of  laft 
Trinity  terrt.     Roll  49 1. 

Aaion  upon  Norfolk,  (^HARLES  SIMONDS  late  of  Rodenhall  with  Harlefton 
a  roallTo^e  (^®  ^'^^O  *"  ^'^^  county  aforefaid,  blackfmith,  was  attached 
found,  when  to  anfwer  unto  Henry  Richards^  the  younger,  in  s^ 

(he  WW  lame,  pica  of  trefpafs  on  the  cafe,  &c.  and  thereupon  the  faid  Henry ^  by 
Robert  Greenacre  his  attorney,  complains,  that  whereas  he  the 
faid  Henry ^  on  the   13th  aay   of  May^   in  the  year  of  bur 

Lord 
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Lord  1769;  to  wit,  at  Thttford  in  the  county  of  Norfolk  afore- 
faid,  bargained  with  the  faid  CharUs  to  buy  of  him  the  faid 
CharUs  a  certain  mare  of  the  faid  Charles;  and  the  faid  Charles^ 
then  and  there  well  knowing  the  faid  mare  to  be  lame  in  the 
coffin  joint  of  her  off  or  right  fore-leg,  and  to  be  unfound,  by 
then  and  there  warranting  the  faid  mare  to  be  found,  he  the  faid 
CharUs  then  and  there  falfly  and  fraudulently  fold  the  faid  mare 
to  the  faid  Henry  for  a  certain  large  fum  of  money,  to  wit,  the 
fum  of  2 ;/.  then  and  there  paid  by  the  faid  Henry  to  the  faid 
CharUs ;  which  faid  mare  was  then  aiid  tl^ere,  at  the  time  of  the 
faid  warranty  and  fale  thereof,  lame  and  unfound  in  the  faid 
coffin  joint  of  her  faid  off  or  right  fore-leg,  and  hath  always  from 
thence  hitherto  there  fo  remained  and  continued :  and  fo 
the  faid  Henry  faith,  that  the  faid  Charles^  on  the  day  and  year 
aforefaid,  to  wit,  at  Thetford  aforefaid,  in  the  county  afore  faid, 
falQy  and  fraudulently  deceived  him  the  faid  Henry,  And  whereas  2d  Count, 
the  faid  Henry  afterwards,  to  wit,  on  the  day  and  year  aforefafd, 
at  Tketjori  aforefaid,  in  the  county  of  Norfolk  aforefaid,  bargained 
with  llie  (aid  CharUs  to  buy  of  him  the  faid  Charles  a  certain 
other  mare  of  the  faid  CharUs:  and  the  faid  Charles  then  and 
there,  well  knowing  the  faid  lad-mentioned  mare  to  be  lame  in 
the  paftem  of  her  off  or  right  fore-foot,  and  to  be  unfound,  by 
then  and  there  warranting  the  faid  laft-mentioned  mare  to  be 
-found,  then  and  there  falfly  and  fraudulently  fold'  the  faid  laft- 
mentioned  mare  to  the  faid  Henry ^  for  a  certain  other  large  fum 
of  money,  to  wit,  the  fum  of  other  21/.  then  and  there 
paid  by  the  laid  Henry  to  the  faid  CharUs;  which  faid  laft- 
mentioned  mare  was  then  and  there,  at  the  time  of  the  faid 
warranty  and  fale  thereof,  lame  and  unfound  in  the  faid  pailem 
of  her  off  or  right  fore-foot,  and  hath  alMrays  from  thence 
hitherto  there] fo  remained  and  continued;  and  fothe  faid  Henry 
£uth,  that  the  faid  CharUs^  on  the  day  and  year  aforefaid,  at 
Thetford  aforefaid,  in  the  county  aforefaid,  falfly  and  fraudulently 
deceived  him  the  faid  Henry.  And  whereas  the  faid  Henry  3d  Coant. 
afterwards,  to  wit,  on  the  day  and  year  aforefaid,  at  Thetford 
aforefaid,  in  the  county  aforefaid,  bargained  with  the  faid  Charles 
to  buy  of  him  the  faid  Charles  a  certain  other  mare  of  the  faid 
CharUs;  and  the  faid  CharUs^  then  and  there,  well  knowing  the 
faid  iafi-mcntioned  mare  to  be  lame  in  her  off  or  right  fore-leg, 
and  to  be  unfound,  by  then  and  there  warranting  the  faid  laft- 
mentioned  mare  to  be  found  in  all  refpe£b,  then  and  there  falfly 
and  fraudulently  fold  the  faid  laft-mentioned  mare  to  the  faid 
Henry^  for  a  certain  other  large  fum  of  money,  to  wit,  the  fum 
of  other  21/.  then  and  there  paid  by  the  faid  Henry  to  the  faid 
CharUs:  which  faid  laft-mentioned  mare  was  then  and  there,  at 
the  time  of  the  (aid  warranty  and  fale  thereof,  lame  and  un* 
found  in  h^r  &i4  off  or  right  foM-leg,  and  always  hath  from  thence 
2  hitherto 
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4th  Count. 


•  ThJi  IS  a 
miftike  tn 
peeing  the 
defendant's 
name  inflead 
cf  the  plain- 
tiff*! 


fth  Count. 


•f  This  it 
•nocher  mif- 
take  in  pet- 
ting the  de« 
fendaint*t 
name  inftead 
of  the  plain- 
tiff** name. 


6th  CouaL 


hitherto  there  fo  remained  and  continued ;  and  fo  the  faid  Henry 
faith,  that  the  faid  €iar&j,  on  the  day  and  year  aforefaid,  at 
T/ie/forddiioTthidf  in  the  county  aforelaid,  falfly  and  fraudulently 
deceived  the  faid  Henry.  And  whereas  the  faid  Henry  afterwards, 
to  wit,  on  the  day  and  year  aforefaid,  at  Tkelford  aforefaid,  bar- 
gained with  the  faid  Charles  to  buy  of  him  the  faid  Charles  a 
certain  other  mare  of  the  faid  Charles  ;  and  the  faid  Charles  then 
and  there,  well  knowing  the  faid  lad-mentioned  mare  to  be  lame 
in  her  off  or  right  fore-foot,  and  to  be  unfound,  by  then  and 
there  warranting  the  faid  laft<^mentioned  mare  to  be  found  in  all 
refpefls,  then  and  there  falfly  and  fraudulently  fold  the  faid  laft- 
mentioned  mare  to  the faii"*  Charles^  for  a  certain  other  large 
fome  of  money,  to  wit,  the  fum  of  other  21/.  then  and  there 
paid  by  the  faid  Henry  to  the  faid  Charles^  which  faid  laft-men- 
tioned  mare  was  then  and  there,  at  the  time  of  the  faid  warranty 
and  fale  thereof,  lame  and  unfound  in  her  faid  oiF  or  Tight  fore- 
foot, and  hath  always  from  thence  hitherto  there  fo  remained 
and  continued ;  and  fo  the  faid  Henry  faith,  that  the  faid  Charles^ 
on  the  day  and  year  aforefaid,  at  Thetford  aforefaid,  in  the 
county  aforefaid,  talfly  and  fraudulently  deceived  him  the  faid 
Henry.  And  whereas  the  faid  Henry  afterwards,  to  wit,  on  the 
day  and  year  aforefaid,  at  Thetford  atorefaid,  in  the  county  afore- 
faid, bargained  with  the  faid  Charles  to  buy  of  him  ^the  faid 
Charles  a  certain  other  mare  of  the  faid  Charles :  and  the  faid 
Charles  then  and  there,  well  knowing  the  faid  laft-mentioned 
mare  to  be  lame  in  her  off  or  right  (boulder,  and  to  be  unfound, 
by  then  and  there  warranting  the  faid  laft-mentioned  "mare  to  be 
found  in  all  refpe6ls,  then  and  there  falfly  and  fraudulently  fold 
the  laft-mentioned  mare  to  the  faid  t  Charles^  for  a  certain  other 
large  fum  of  money,  to  wit,  the  fum  of  other  21/.  then  and  there 
paid  by  the  faid  Henry  to  the  faid  Charles^  which  faid  laft-men* 
tioned  mare  was  then  and  there,  at  the  time  of  the  faid  warranty 
and  fale  thereof,  lame  and  unfound  in  her  faid  off  or  right 
flioulder,  and  hath  always  from  thence  hitherto  there  fo  remained 
and  contmued ;  and  fo  the  faid  Henry  faith,  that  the  faid  Charles ^ 
on  the  day  and  year  aforefaid,  at  Thetford  aforefaid,  falfly  and 
fraudulently  deceived  him  the  faid  Henry.  And  whereas  the 
faid  Henry  afterwards,  to  wit,  on  the  day  and  year  aforefaid, 
at  Thetford  aforefaid,  in  the  county  aforefaid,  bargained  with  the 
faid  Charles  to  buy  of  him  the  faid  Charles  a  certain  other  mare 
of  the  idiii  Charles :  and  the  faid  Charles  then  and  there,  well 
knowing  the  faid  laft-mentioned  mare  to  be  lame  in  her  off  or 
right  hind-leg,  and  to  be  unfound,  by  then  and  there  warrant- 
ing the  faid  laftrmentioned  mare  to  be  found,  he  the  faid  Charles 
then  and  there  falfly  and  fraudulently  fold  the  faid  laft-mentioned 
mare  to  the  faid  Henr^^  for  a  certain  other  large  fum  of  money, 
(o  wit,  the  fum  of  other  2i/»  then  and  there  paid  by  the  faid 

Henry 
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Hewry  to  the  Taid  Charles^  which  faid  laft-mentioned  mare  was 

then  and  there,  at  the  time  of  the  faid  warranty  and  fale  thereof, 

lame  and  unfound  in  her  faid  off  or  right  hind- leg,  and  hath 

always  from  thence  hitherto  there  fo  remained  and  continued; 

and  10  the  faid  Henry  faith,  that  the  faid  Charles^  on   the  day 

and  year  aforefaid,  to  wit,  at  Thetford  aforefaid,  in  the  county 

aforefaid,  falfly  and  fraudulently  deceived  him  the  faid  Henry. 

And  whereas  the  faid  Henry  afterwards,  to  wit,  on   the  fame  7th  Cmm. 

day  and  year,  at   Thetford  aforefaid,  bargained  with  the  faid 

CharUs  to  buy  of  the  faid  Charles  a  certain  other  mare  as  and  for 

a  mare  found  in  all  refpefts,  at  and  for  a  certain  lar^^e  price  or 

fum  of  money,. to  wit,  the  fum  of  21/.  and  the  faid  CharUs  then 

and  there,  knowing  the  faid  laft-mentioned  marc  to  be  lame 

and  unfound,  then  and  there  fold  the  faid  laft-mentioned  mare 

to  the  (aid  Henry^  as  and  for  a  mare  found  in  all  refpecls,  for  a 

certain  large  fum  of  money,  to  wit,  the  fum  of  21/.   then  and 

there  paid   by  the  faid  Henry  to  the  faid  CharUs  for  the  fame  ; 

which  faid  lait-mentioncd  mare  was  then  and  there,  at  the  faid 

time  of  the  faid  fale  thereof,  lame  and  unfound,  and  of  little  or 

no  value,  and  hath  always  from  thence  hitherto  there  fo  re- 

mained  and  continued,  to  wit,  at  Thetford  aforefaid ;  and  fo  the 

faid  Henry  faith,   that  the   faid  CharUs^  on  the   day  and  year 

aforefaid,  at  Thetford  aforefaid,  falfly  and  fraudulently  deceived 

him  the  (aid  Henry:  wherefore  the  izid  Henry  faith  he  is  injured, 

and  hath  fuftained  damage  to  the  value  of  60/.  and  therefore  he 

brings  his  fuit^  &c. 

And  the  faid  CharUs  Simonds,  hy  CharUs  Siairford  the  younger  Pica,  Not 
his  attorney,  comes  and  defends  the  wrong  and  injur)',  when,  J^yty- 
&c.  and  fays,  that  he  is  not  guilty  of  the  premifes  above  laid  to 
his  charge,  in  manner  and  form  as  the  faid  Henry  Richards  hath 
above  thereof  complained  again  ft  him;  and  of  tnis  he  puts  him- 
felf  upon  the  country;  and  the  faid  Henry  Richards  doth  fo 
likewife :  therefore  the  flieriff  is  commanded  that  he  caufe  to 
^  come  here,  from  the  day  of  the  Holy  Trinity,  in  three  weeks, 
'  twelve,  &c.  by  whom,  fisJr.  and  who  neither,  &c.  to  recognize, 
&c.  becaufe  as  well,  &c. 

< 
This  caufe  was  tried  at  the  laft  affizes  for  the  county  of  Nor^  After  tYcr- 
folk,  before  the  Lord  Chief  Tuftice  Wtlmot,  when  a  verdia  was  ^^f  d^en^. 
found  for  the  plaintiff,  with   3/.   damages,   which   was   taken  mt'sname* 
generally  upon  all  the  counts  in  the  declaration  ;  whereupon  it  is  put  in  the 
vras  now  moved  by  Serjeants  Whitaker  and  Forfler,  on  behalf  of  ^^^  'J?"* 
the  defendant,  that  Judgment  might  be  arretted,  they  objeflinff  tiff't'name^ 
that  the  fourth  and  fifth  counts  were  bad,  becaufe  it  was  ailcdged  the  court  win 
inboth  thofe  counts,  that  the  faid  (defendant)  CharUs  fold  the  f^Jf^^jl**  ***" 
mare  to  t)ie  faid  (defendant)   Charles;  but  this  being  after  a  nune'L being 

verdifl  rurpiuCigc. 
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verdia,  the  court  rcjefted  the  words  to  the/aid  Charles^  in  both 
the  counts,  as  furplufage;  and  held  them  both  to  be  good  and 
fenflble  without  thofe  words,  and  refufed  even  to  make  a  rule  to 
Ibcw  caufe.     So  the  plaintiff  had  his  judgment. 

Com.  Rep.         See  SAin.  591,     1  Sid.  135.     2  Barnes  a.     t  RoL  Abr.  190. 

557-  S.P.  pi  2Q  203,  //.  9.  And  fee  thej?a/.  16  0  17  Car.  t.  caf.  8. 
whereby  it  is  ena£led,  that  judgment  {hall  not  be  ftayed  alter  a 
verdid,  by  reafon  of  miftakmg  the  name  of  the  plaintiff  or  de* 
fendant,  in  the  pleading,  (3c. 


4  Bur.  Rep.         On  Wtdntfday  17  January  1770,  Charles  Lord  Camden^  lord 
*5o^-  high  chancellor  of  Great  Britain^  refigned  the  great  feal,  which 

was  the  fame  day  delivered  to  the  honourable  Charles  Yorke^  £fq. 

one  of  his  Majefty's  learned  counfel,  fecond  fon  to  the  late  lord 

chancellor  Hardwicke. 


HILARY   TERM 

10  Geo.  III.  1770. 


^Uttr.  Rtp.    ^N  Saturday  the  20th  day  of   January  1770,   the  effoim 
i|(»|.  V^  ^jgy  ^jf   jj^jj   term,    the   right  honourable  Charles  Yorle, 

Efq.  lord  high  chancellor  of  Great  Britain^  died  fuddenly  at  his 
houfe  in  Blo^m/hury  Square^  about  five  o*clock  in  the  afternoon ; 
iio  liad  his  fiai  to  be  created  a  peer,  by  the  title  of  LordMorden^ 
and  his  patent  was  made  out,  but  he  died  before  it  could  pab 
under  the  great  fcal.  On  Sunday,  January  21,  1770,  the  great 
Iful  was  given  by  commiflion  to  the  honourable  Sir  Sidney 
Stafford  Smythe,  Knt.  a  baron  of  the  Exchequer ;  the  honour- 
able Henry  Bathurjl,  Efq.  a  juftice  of  the  Common  Bench,  and 
the  honourable  Six  Richard  AJlon,  Km.  a  juftice  of  the  King's 
llriich ;  who  took  their  feats  in  the  court  of  Chancery  oa 
Tkkffiay  the  a  3d  of  January^  the  firft  day  of  this  tei:m% 

Swain 
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Swain  verf.  Hall.     C.  B. 

^OVENANT  upon  a  leafe  made  by  pUintiflF  to  defendant  Ancwtnai 
^  of  a  houfe  called  the  Oxford  Arms,  for  the  term  of  twenty-  ^^J^^*"^ 
four  years,  in  confideration  of  670/.  in  hand  paid  by  defendant  qi,,  JuHim 
to  plaintiff,  and  of  the  yearly  rent  of  142/.  wherem  the   de-  reported  th« 
fendant  (amongft  other  things)  covenant^  to  lay  out  400/.  in  ^^^{^^^^^ 
repairing  the  premifes,  and  alfo  covenanted  to  keep  and  leave  vnVagl\n&. 
the  fame  in  good  and  tenantable  repair,  at  the  end  of  the  term,  the  feidia. 
Whereupon  the  plaintiff  affigned  two  breaches ;  1^,  That  the 
defendant  did  not  lay  out  400/.  in  repairing  the  premifes  ;  2d, 
That  the  defendant  aid  not  leave  the  fame  in  good  and  tenantable 
repair,  at  the  end  of  the  term.     The  defendant  pleaded  that  her 
did  lay  out  400/.  in  repairing  the  premifes,  and  thereupon  iffue 
was  joined ;  he  alfo  pleaded  that  he  did  leave  the  premifes  in 
good  and  tenantable  repair,  at  the  end  of  the  term,  and  there- 
upon iiTue  was  alfo  joined :  ijpon  the  trial  before  Lord  Chief 
Juftice  JVilmot  upon  the  firft  iffue  it  was  clearly  proved,  on  the 
behalf  of  the  defendant,  that  he  had  laid  out  400/.  in  repairing 
the  premifes,  fo  that  the  counfel  for  the  plaintiff  wholly  gave  up 
that  iffue ;  as  to  the  fecond  iffue,  it  fecms  there  was  a  contra- 
riety of  evidence;  and  the  Chief  Juftice  in  fumming  it  up  to  the 
jury,  was  pleafed  to  intimate  to  them,  that  he  tliought  the  weight 
of  evidence  was  with  the  plaintiff;  but  they  found  a  verdift  for 
the  defendant  upon  both  iffues. 


Serjeants  Davy  and  Biirland  for  the  plaintiff  moved  for  a  new 
trial,  upon  this  ground,  viz.  that  as  to  the  fecond  iffue,  the  ver- 
did  was  againff  evidence ;  for  that  in  fa£l  there  was  no  di- 
reft  or  pontive  evidence  given  on  the  fide  of  the  defendant, 
that  he  left  the  premifes  in  good  and  tenantable  repair  at  the 
end  of  the  term,  and  they  appealed  to  the  Lord  Chief  Juftice's 
notes ;  whereupon  the  court  made  a  rule  to  (hew  caufe  why 
there  (hould  not  be  a  new  trial. 

Upon  (hewing  caufe,  the  Chief  Juftice  made  his  report;  after 
dating  the  two  iffues  as  above,  he  laid  the  firft  entirely  out  of 
the  cafe,  as  being  clearly  with  the  defendant.  As  to  the* 
fecond  iffue,  he  faid,  the  plaintiff  called  and  examined  three 
witneffes. 

Mr.  Flight,  the  firft  witnefs,  faid  he  was  a  furveyor,  that  in 
Af^ril  laft,  a  day  or  two  after  old  Lady -day  1769,  when  the  leafe 
expired,  he  furveyed  the  houfe  and  premifes  in  queftion ;  that 
he  found  the  roof  much  out  of  repair ;  that  it  rained  in ;  that 
there  were  ten  loads  of  rubbilh  in   the   garrets,  that  there 

wai 
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was  no  fell,  nor  any  glafs  in  fome  of  the  windows  ;  and  that  the 
premifes  were  not  left  in  tenantable  repair ;  but  he  made  no 
eftimatc  how  much  it  would  cod  to  put  the  fame  into  fuch 
tenantable  repair,  as  a  tenant  after  a  leafe  of  twenty-four  years 
ought  to  have  left  the  fame. 

The  fecond  and  third  witnefles  for  the  plaintiff  were  William 

Smith  and Woad^  two  furveyors,  who  faid,  that  in  April 

lail,  about  the  end  of  the  faid  term  of  years,  they  furveyed  the 

i>remifcs  ^together,  and  made  a  particular  efiimate  in  writinj^« 
and  figned  it)  how  much  it  would  cod  to  put  the  premifes 
in  fuch  tenantable  repair  as  the  defendant  ought  to  have  left  the 
fame,  which  they  eUimated  at  lo^/.  i8i.  9^.  and  faid  that  was  a 
fair  edimatlon  between  a  landlord  and  a  going-out  tenant;  that 
they  were  employed  to  furvey  on  the  part  of  the  plaintiff;  that 
the  defendant  Hall  was  prefent,  and  refufed  to  employ  a  fur- 
veyor  of  his  fide ;  but  that  if  they  had  been  employea  by  him 
they  fhould  have  made  the  fame  eftimatc:  they  exa£liy  agreed  in 
theu*  account  of  this  matter.  This  is  the  whole  of  the  evidence 
for  die  plaintifiL 

For  the  defendant  two  wilnefles  were  called.  Mr.  Frazier^ 
the  firft  witnefs,  faid  he  was  a  furveyor,  and  was  employed  to 
furvey  this  houfe ;  he  fwore  he  thought  that  at  the  time  of  the 
defendant's  quitting  it,  at  the  expiration  of  the  leafe,  it  was  in 
tenantable  repair :  his  very  woras  were,  "  That  according  to 
'•  the  bed  of  his  judgment,  he  fliould  have  been  obliged  to  a 
•*  tenant  to  have  left  a  houfe  of  his  fo  well,  and  could  not  ex- 
*•  peS  tohave  one  left  in  better  repair."  He  faid,  that  there 
was  a  great  difference  between  repairs  as  to  a  tenant's  going  out, 
and  to  a  tenant's  coming  into  a  houfe. 

Mr.  Somerton^  the  fecond  witnefs  for  the  defendant,  fwore 
tliat  he  was  a  furveyor ;  that  he  was  recommended  to  the  de- 
fendant /fa//,  to  furvey  the  premifes,  in  order  for  Hall  io  take 
a  new  leafe ;  that  he  did  make  a  general  furvey,  and  was  in  every 
room  in  the  houfe  ;  and  faid,  upon  the  whole,  that  he  thought 
the  landlord  (hould  have  been  contented,  that  if  he  had  been  the 
landlord  he  (hould  have  been  contented,  with  the  condition  the 
premifes  were  left  in  when  Hall  quitted  the  fame.  The  Chief 
Juftice  faid  this  was  a  very  fair  and  candid  witnefs ;  that  be 
gave  both  Wood  and  Smithy  the  plaintiff's  witneffes,  very  good 
chara£lers :  faid  that  Smith  was  a  man  of  knowledge  and  capa- 
city ;  and  that  Flighty  the  firft  of  the  plaintiff's  witneffes,  was 
an  eminent  man  in  his  bufmefs.  This  is  the  whole  of  the  cvi* 
dence  as  the  fecond  iffue.  Whereupon  the  Chief  Juftice  faid, 
he  ftill  thought  the  weight  of  evidence  was  on  the  fide  of  the 
plaintiff;  but  notwithftanding  his  opinion,  after  hearing  Serjeants 
Nares  dLud  Leigh  for  the  plaintiff,  and  Serjeants  Davy  and  Burland 
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for  the  defendant,,  there  being  evidence  on  both  fides,  the  court 
refufed  to  grant  a  new  trial.  The  Chief  Juftice  fpokc  to  the 
following  efie3. 

Wilmot^  Chief  Juflice.  Where  verdifts  have  been  given 
contrary  to  evidence,  or  where  tliere  hath  been  no  evidence  at 
all  to  fupport  fuch  verdi3s,  the  court  hath  granted  new  trials  ; 
but  if  there  hath  been  a  contrariety  of  evidence  on  both  fides, 
the  court  hath  never  granted  new  trials,  notwithftanding  the 
judge  before  whom  the  caufe  was  tried  hath  been  of  opinion, 
that  the  ftrength  and  weight  of  evidence  was  againfl  the  verdid. 
In  the  prefent  cafe  there  was  a  contrariety  of  evidence  on  botli 
fides ;  and  although  I  am  ftill  of  opinion,  that  the  weight  of  evi- 
dence was  with  the  plaintiff,  yet  I  difclaim  any  power  to  con- 
troul  the  verdift  of  the  jury,  who  are  the  legal  conllitutionai 
judges  of  the  faS. 

N.  B,  Some  days  after  the  court  refufed  a  new  trial  in  this 
cafe,  the  Chief  Juftice  faid,  that  it  could  not  have  been  fent  to 
be  tried  affain  upon  one  of  the  iflixes,  but  it  muft  have  gone  back 
on  the  whole  record;  viz.  upon  both  the  iflues;  and  that  one 
iffue  being  clearly  with  the  defendant,  there  was  no  foundsftioa 
or  pretence  for  a  new  trial  on  that  iffue :  and  he  cited  the  cafe 
of  JRowland  v.  Vanhalken^  C.  B.  Eajler.  term,  i  Geo.  i.  from 
J.  Tracy  %  notes,  where  it  was  fo  determined. 


Linton^  Allignee  of  a  Bankrupt^  i;^fy&x  Bartlet.     C.^. 

A   Trader,  in^confideration  ofa  loan  of  120/.  without  intereft,  AbiHoffOc 
^^  being  in  infolvent  circumftances,  afligns  one  third  part  of  "»*"J^  ^^y  ■ 
ail  his  effeds  to  the  lender,  who  is  his  brother ;  and  within  two  J^y/tef^ 
days  after  the  making  the  deed,  the  trader  abfconds,  and  a  com-  he  abfcoiUei 
miffion  is  fued  out  a^ainft  him,  whereupon  he  is  declared  a'o^^^^'^ 

k,»l.^.^.  all  the  bank- 

bankrupt.  mptlawH 


Per  Curiam.  Although  this  may  be  a  hard  cafe  upon  the 
brother,  who  is  a  honajide  creditor,  yet  the  giving  him  the  pre- 
ference is  a  fraud  upon  all  the  laws  concerning  bankrupts,  which 
proceed  upon  equality,  and  fay  that  all  the  creditors  fhall  come 
vckfari  paffu.  There  is  no  cafe  where  ever  fuch  a  preference  as 
this  %yas  allowed.  The  fame  fpirit  of  equality  ought  to  warm 
the  courts  of  juftice,  which  warmed  the  legiflature  when  they 
made  the  bankrupt-laws;  and  if  we  (hould  let  this  deed  ftandr 
we  (hould  tear  up  the  whole  bankrupt-laws  by  the  roots ;  it  is  a 
bill  of  lale  made  by  a  trader,  at  a  time  when  he  was  infolvent, 
and  (plainly),  bad  an  aft  of  bankruptcy  in  contemplation;  it  \9 

partial 


and  void. 
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partial  and  unjufl;  to  all  the  othtt  creditors.  .  Jad^mefit  for  tiie 
plaiiuiflT,  and  the  deed  is  void. 


Grdfs  verfus  Fiflier.     C.  B.     , 

A/«r.ofre-  JSSUMPS  IT  for  ffoods  fold  and  delivered;  defendant 
phSSnTde-  pleaded  a  fct-off;  and  upon  the  trial,  the  plaintiff  proved 

Buiiid  under  there  was  due  to  him  from  the  defendant,  forty'tkretjktllings ; 
4o«-  *>*  and  the  defendant  proved  the  plaintiff  owed  XximfourJhtUingsr  fo 
Hriwla^n  ^^^  ^^^  balance  due  to  the  plaintiff  was  thereby  reduced  to 
of  this  court,  thirty -nine  JbilUtigs^  for  which  fum  he  had  a  verdi£l. 

It  was  moved  by  the  King's  ferjeants,  Ndres  and  Burland,  for 
the  defendant,  that  he  might  have  leave  fo  enter  a  fuggeftion  on 
the  roll,  that  he  (the  defendant)  was  refident  in  the  county  of 
Mxddltlix^  in  order  to  take  the  benefit  of  the  XdXjtJlat.  z^^Geo.  2. 
r.  ^.y.  4.  touching  the  jurifdiftion  oi  that  county  court;  the 
ferjeants  infifling,  that  as  it  appeared  by  the  verdifl,  that  no 
more  than  thirty-nine  (hillings  was  due  from  the  defendant  to 
the  plaintiff,  he  ought  to  have  fued  the  defendant  in  the  county 
court,  according  to  the ^aiute^  and  not  in  this  court;  and 
therefore  he  was  well  intitled  to  make  fuch  fuggcflion  on  the 
roll,  as  prayed,  in  order  to  obtain  his  coil^.  The  court  made 
a  rule  to  (hew  caufe. 

Upon  (hewing  caufe,  for  the  plaintMT,  it  was  rightly  infifted  by 
Davy  the  King's  ferjeant,  that  the  plaintiff's  caufe  of  aftion  be- 
ing for  forty-three  (hillings,  the  county  court  had  nojurifdic- 
tion,  that  it  was  in  the  defendant's  own  power  and  knowledge 
only,  what  fura  he  could  or  would  prove  to  be  due  to  him  from 
the  plaintiff,  by  way  of  fet-off;  and  if  the  plaintiff  had  gone  to 
the  county-court  for  this  debt  of  forty-three  (hillings,  and  the 
defendant  had  thought  fit  not  to  have  proved  any  liim  due  to 
him  bv  way  of  fet-oflF,  that  court  could  not  have  entertained 
jurifdiclion  of  tliis  caufe.  And  he  cited  Pitts  v.  Carpenter^  B.  R, 
1  Stra.  iiqi.  1  Wilfon  19.  5.  6\  and  Fitzpatrick  v.  Pickerings 
C,  B.  2  Wtlfon  68.  in  point. 

Curia.  There  is  a  difTerence  between  the  cafe  of  mutual 
debts  fubfifting  where  the  plaintiff's  demand  is  more  than  forty 
(hillings,  the  defeudant's  demand,  at  the  time  of  the  commence- 
ment of  the  a£lion,  rediicing  it  to  a  lefs  fum ;  and  the  cafd 
where  the  plaintiff's  original  demand  was  nK)re  than  40J.  and 
the  defendant,  before  the  commencement  of  the  aftion,  hath  by 
payment  xn^dxt,  reduced  it  to  lefs  than  forty:  (hillings.  In  the 
firft  cafe  th^  plaintiff  muft  fue  here,  or  We  part  of  bis  det^and, 

becaufe 
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-becaufe  lie  doth  not  know  whether  the  defendant  can  or  will  fet 
off  any  demand  againft  him;  but  in  the  latter  cafe,  the  plaintiff, 
well  knowing  that  he  hath  been  paid  fuch  part  of  his  original 
demand  as  reduces  it  to  lefs  than  forty  (hillings,  hath  no  right  to 
come  to  this  court  and  demand  more  than  forty  fhilHngs,  but 
inuft  go  to  the  county-court.  In  the  firft  cafe,  mutual  debts  are 
fubfifling  at  the  commencement  of  the  a£}ion ;  in  the  latter  cafe 
not;  for  payment  of  part  by  the  defendant  to  the  plaintiff  him- 
feif«  is  not  a  debt  owing  by  the  plaintiff  to  the  defendant,  but 
a  difcharge  of  the  plaintiff's  demand  pro  tanto.  No  fet-off  i» 
ufcd  or  neceffary  in  fuch  cafe,  but  payment  of  part  is  proved 
under  non  ajfumpfit.  Bmfon  v.  Hemming^  Trin,  18,  19  Ge*,  2. 
C.  B.  2  Barnes  282.  We  cannot  allow  ,the  fuggeftion  to  be 
entered,  fo  the  rule  muft  be  difcharged. 

Roe  on  the  Demife  of  Saul,  'verfus  Dawfon.     C*  B. 

'T^HE  plaintiff  in  eje£lment,  as  tenant  in  common,  recovered  fijeamentfof 
^    pofleffion  of  five-eighths  of  a  cottage,  with  the  appurte-  A^c-eighths 
nances ;  and  a  writ  of  poffcffion  was  executed  by  the  Ihenff,  who  shex?ff  ^vet 
turned  the  tenant  out  of  poffeffion  of  the  wholc^  and  locked  up  pofleffion  of 
the  door,  as  appeared  by  affidavit.  the  whole  j 

CvLixa.  This  is  wrong ;  the  writ  ought  to  have  purfued  the  (h^/b^^rg. 
vcrdia.  Let  there  be  a  rule  upon  the  fheriff,  and  the  leffor  of  ftored  to  hit 
the  plaintiff  to  reftore  the  tenant  to  the  poffeffion  of  three-eighth  pofleffion  of 
pans  of  the  premifes,  otherwife  he  would  be  forced  to  bring  of7hr?re- 
another  ejeflment  for  the  fame.  Forjlcr^  Serjeant,  for  the  defen-  mifei. 
dant;  WMtaAer,  Serjeant,  for  the  plaintiff. 

Wheflon  verfus  John  Packman.     C.  B. 

'pHE  defendant  was  rightly  named  John^  both  in  the  writ  Aii  appeii* 
of  caifias  ad  re/pondendum,  and  in  the  declaration  delivered ;  J"^,/;"^^* 
thcdcfenoant  not  entering  his  appearance  in  due  time,  plaintiff's  for  defendant^ 
attorney  made  an  affidavit  of  the  fervice  of  the  wnt  on  the  by  a. wrong 
defendant,  by  his  right  name;  and  entered  an  appearance  for  fj^^S^^y* 
bim,  according  to  the  ft  at  uie  by  the  name  of  James  ^  inftead  pf.dtnSlu 
John.    It  was  moved  by  Serjeant  Davy  to  fet  afide  the  dedira-^ 
tion,  bccaufe  the   defendant  was  not  in    court.     Per  curiam* 
(Chief  Juftice  Wilmot  and  Gould  only  prefcnt)  this  is  a  mere 
%»  and  the  affidavit  is  right.     So  let  the  filacer  alter  the  entry 
^the  appearance,    and   infert  the   name    John,    inftead  of 
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» Black.  Rep.      February   12,  1770,  William  Black/lone^  L.  L.  D.    SoHcitor 
^''  General  to  the  Queen,  wasmade  a  Serjeant  at  Law, and  a  judgt 

of  the  King's  Bench ;  in  the  room  of  Sir  Jofeph  Yates^  lately 
a  Judge  of  that  court,  removed  to  the  Common  Pleas,  in  the 
room  of  Juftice  Uive^  who  refigned  upon  a  penGon  of  1200/. 
per  annum,  ut  aud^vi.  The  motto  of  JOoSor  Blachftone's  ring 
was — Sccundis  dubiifque  reSus. 


EASTER    TERM 

10  Geo.  III.  1770. 


Whiting  and  others.  Churchwardens  and  Overfccr^  of 
the  Poor  of  the  parilh  of  Cransford,  verjus  Punctiard. 
C.  B. 

ffonj  with       T^E3T  upon  a  bond,  with  condition,  that  if  the  defendant, 
!rA!f***d  **^  ^"*  heirs,    executors,    or  adminiftrators,    (hall    hire   one 

/bailhiVone  Samtul  Clarke  2S  a  fcr\-ant,  for  fuch  time  as  fliall  gain  him  a 
C.  foMto  lettlcmcnt  in  the  pari  fh  oi  Sax  ted,  and  fliall  permit  and  fuffer 
giltthlroa  j^j,^^  ^,  gaJn  a  fettlcment  in  the  parifli  otSaxted;  or  if  the  ftid 
!v"i'e?i"i  S.  Hark  fliall  gain  a  fettlement,  by  the  afliftance  of  the  defcn- 
guod  bond.  daiit,  any  where  out  of  the  parifli  of  Cransford,  then  the  obli- 
gation to  be  void,  othcrwife  in  force. 

Upon  the  plctidings  In  this  caufc  two  iflues  were  joined  ;  tjl^ 
Whether  the  defendant  hired  Clarke  as  a  fervant,  for  fuch  time 
A^  to  giiiii  him  a  fettlement  in  the  parifli  oi  Saxted?  2^,  Whether. 
Clarke  gained  a  fettlement,  by  the  afliftance  of  the  defendant, 
any  where  out  of  the  parifli  of  Cransford?  which  were  found 
for  the  plaintifl*. 

^  It 
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It  appeared  by  recital  in  the  condition  of  the  bond,  that  Clarke 
being  cnargcd  with  begetting  a  baflard  child  in  the  parifli  of 
Cransford^  the  plaintiffs  took  him  up*  and  were  carrying  him  to 
Raol,  by  virtue  of  a  juftice's  warrant,  becaufe  he  could  not  find 
Iccurity  to  that  parim  for  the  maintenance  ot  the  woman  and 
child;  whereupon  the  defendant,  who  married  the  fitter  of 
Clarke^  (at  her  requcft,  and  to  favc  him  from  a  gaol)  gave  the 
bond  in  queAion. 

The  woman  never  had  any  baftard  child  by  Clarke:  but 
afterwards  {he  becoming  chargeable  to  the  parifh  of  Cransfordf 
this  a£lion  was  brought. 

It  was  moved  by  Serjeants  Torjltr  and  Jephfon^  that  judgment 
mij^ht  be  arrcfted  ;  becaufe  it  appears  upon  the  face  of  the  con- 
dition, that  this  bond  is  in  eafe  of  the  parifh  of  Cransford;  is  an 
apparent  fraud  upon  the  parifh  of  Saxted^  and  all  other  parifhcs ; 
is  a  bond  againfl  the  law,  and  therefore  void. 

But  it  was  anfwered  by  Whitaker,  the  King's  ferjeant,  and 
refolved  by  the  court,  that  the  bond  was  a  good  bond ;  that 
nothing  illegal  appeared  therein,  nor  was  the  fame  obtained  by 
the  plamtiflS  through  any  unlawful  or  corrupt  means.  And 
judgment  was  given  for  tnc  plaintiffs. 

Hatch  ^;^f^  Cannon.    In  Formedon.    May  18,  1770. 

TTPON  the  i2tb  of  May,  the  tenant  pleaded  antient  demtfne  There  mii^ 
^  without  an  affidavit  to  verify   the  faft;    the  demandant  beantffida- 
confidcring  the  plea  without  fuch  affidavit  as  a  nullity,  yeflerday  ^g  ftaS  » 
Aoved  for,  and  had  a  peremptory  rule  to  plead;  whereupon  Ser-  pieaof  an. 
jcant  Forfter  now  moved,  that  the  peremptory   rule  to  plead  ^o*  ^* 
might  be  difcharged,  infifting  that  an  affidavit  to  verify  the  faft  ^'^'^'^ 
in  the  plea  was, not  ^leceffary;  and  cited  2  Ld.  Raym.  1418. 
wfaer^  it  was  fo  rul^.     But«  per  Curiam^  an  affidavit  is  neceffary 
wherever  you  plead  tothe  jurifdi£lion  of  the  court ;  and  for  any 
thing  that  appears  to  us,  the  lands  in  queflion  may  6e  parcel  of 
the  manor  itlclf  which  is  antient  demelne,  and  fuch  lands  are 
pleadable  at  common  law  ;  but  if  they  are  lands  held  of  a  manor 
which  is  antient  demefne»  then  indeed  they  are  not  pleadable  at 
common  law.     The  peremptory  rule  to  plead  ifiuft  fund. 


£  2  I-ockycr, 
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Lockyer,  Efq.  verfus  Coward  and  another,  Executors  of 
Frampton,  Widow,  Executrix  of  Frampton.    C.  B. 

Debt  upon  1  Sonurfeijhire  '^AMES  COWARD,  late  of,'£?t.  and  Simon  ^ 
the  exc^iior.  (^^  ^^^0-  J  BartUtt,  late  of,  &c.  executors  of  the  laft  will 
of  an  execu-  and  tcftament  of  Hejler  Frampton  widow,  de- 

tn«ofthe      ceafed,  who  ^^^as  in  her  life-time  executrix  of  the  laft  a/i7/ and 
'*°'*  teftament  of  Richard  Frampton,  her  then  late  hulband  deceafed, 

were  fummoncd  to  anfwcr  unto  Thomas  Lockyer^  Efq.  of  a  plea 
that  they  render  to  the  faid  Thomas  600/.  of  lawful  monevof  Crea/ 
Britain,  which  the)'  un juftly  detain  from  him,  £s?c.  And  tnci-eupon 
the  faid  Thomas,  by  James  Upton  his  attorney,  fays,  that  whereas 
the  fdid  Richard,  by  the  name  of  Richard  Frampton  the  younger, 
in  his  life-time  to  wit,  on  the  i8tli  day  of  jfnly,  in  the  yeai*  of 
our  Lord'  1751,  at  YcovH  \\\  the  county  afore faid,  by  his  certain 
writing  obligatory,  acknowledged  himfelf  to  be  held  and  firmly 
bound  to  the  faid  Thomas,  in  the  afore  faid  600/.  to  be  paid  to 
tlie  faid  Thoinas,  when  he  the  faid  Richard  in  his  life-time  fliould 
be  thereunto  required  ;  yet  the  aforefaid  Richard  in  his  life-time 
and  the  faid  ILJtdr  in  lier  life-time,  after  the  death  of  the  faid 
Richard,  and  the  faid  Jame.s  and  Simon,  or  either  of  them,  after 
the  death  of  the  faid  Iljler,  (although  often  requeftcd)  have  not 
rendered,  neither  hath  any  of  them  rendered  the  aforefaid  600/. 
to  the  faid  Thomas  ;  but  the  faid  Richard  in  his  life-tipie,  and 
the  faid  H^/lsr  in  her  life -time  after  the  death  of  the  faid 
Richard,  heve  denied  to  render  the  fame  to  the  faid  Thomas^ 
and  the  faid  James  and  Simon,  after  the  death  of  the  faid  Ilefter^ 
do  yet  deny  to  render  the  fame  to  the  faid  Thomas,  and  uniuftly 
detain  the  fame ;  whereupon  the  faid  Thomas  faith  that  he  is 
injured,  and  hath  damage  to  the  value  of  20/.  and  therefore  he 
trings  fuit,  &c.  And  the  faid  Thomas  brings  here  into  court 
the  writing  obligator)'  aforefaid,  which  teftifies  tKe  debt  afore- 
faid, in  form  aforefaid,  the  date  whereof  is  the  day  and  year 
abovefaid,  &c. 

Oyer  of  the         Xo   this  declaration  the   defendants,  by  leave  of  the  court, 

•ndoJndi-      pleaded. four  pleas:   ift.  They  craved  oyer  of  the  obligation  and 

tion, defen.*     condition,  and  fet  forth  the  fame;  which  being  read  and  heard, 

dants  pie»d     x\\c  defendants  fay,  that  the  plaintiff  a/Z;(?  non,  &c^  becaufe,  they 

thcTwcuwix  ^^y«  ^^^^  ^f'cr  the  death  T)f  the  faid  Richard' Frampton,  and  after 

after  the  day.  the  iStli  day  of  ;7<3«wa/y' in  the  faid  condition  mentioned,  and  in 

the  life-time  of  the  faid  M^/lfr,  to  wit,  on  the  15th  day  of  Jufu 

in  the  year  of  our  Lord  1765,  at  y<er(?i'77  aforefaid,  (he  the   faid 

Hejler,  executrix  aforefaid,  paid  to  the   faid  Thomas  the  faid 

principal  fum  of  300/.  mentioned  in  the  faid  condition,  with 

1  all 
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all  intflpeft  then  due  for  die  fame,  according  to  the  form  of  t\\e 
ftatute  in  fuch  cafe  made  and  provided.  And  thi^,  &c,  where- 
fore, &c. 

t</PIea.     They  fay,  that  pIaintiflF«(f7?^  Tz^w,  &c.  becaufe  they  ad  Plea. 
fay,  that  after  the  death  of  the  faid  Richard  Ftampton^  and  after  '^  *J*^tf '*]"g5 
thefaid  i8th  day  ^l  January^  in  the  faid  condition  mentioned,  cutrix  did  ac- 
and  in  the  life-time  of  the  faid  Hejler^  (to  wit)  on  the  faid  15th  count  togc- 
day  ol  July^  in  the  year  of  our  Lord  1765  aforcfaid,  at  Ytovil  '*»*'• 
aforefaid,  there  was  due  and  owing  from  the  faid  Hejier^  as  exe- 
cutrix as  aforefaid  to  the  faid  Thomas,  on  the  faid  writing  obli- 
piory,  by  the  condition  thereof,  the  faid  principal  fum  ot  300/. 
in  the  faid  condition  mentioned,  and  the  fum  of  94/.  js.  ad. 
for  intereft  thereof  to  that  day,  and  no  more,  making  together 
the  fum  of  394/.  7J.  ^d.  and  that  the  faid  H^er  in  her   life- 
time, and  the  faid  Thomas  Lockyer^  then   and  there  accounted 
together,  as  well  of  and  concerning  the  faid  money  fo  due  and 
owing  to  the  faid  Thomas,  from  the  faid  Hefter,  as  executrix  as 
aforefaid,  upon  and  by  virtue  of  the  faid  writing  obligatory  by 
the  faid  condition  thereof,  as  of  and  concerning  divers  other 
fum$  of  money  then  due  and  owing  from  the  faid  Heflcr  in  her 
own  right,  to  the  faid  Thomas,  as  alfo  of  and  concerning  divers 
other  fums  of  money  then  due  and  owing  from  the  faid  Thomas 
to  the  faid  HejUr,  in  her  own  right;  and  that  upon  the  faid  ac-  And  that  (he 
counting  together  as  aforefaid,  (he  the  faid  HtJUr  was  then  and  ^JJ,"  j^^ebtcd ' 
there  foimd  to  be  in  arrear  and  indebted  to  the  faid  Thomas,  in  J©  plaintiff  in 
the  fum  of  466/.  including  therein  the   faid  principal  and  in-  4661.  for 
tereftthen  due  on  the  faid  writing  obligatory,  by  the  condition  ^*»««^  l***^ 
thereof,  and  being  fo  found  in  arrear  and  indebted  as  aforefaid,  J^n^  and 
ftc  the  faid  Hefter  in  her  life-time,  afterwards,  (to  wit)  on  the  warrant  of 
fame  day  and  year  laft  aforefaid,  at  yir^w'/ aforefaid*  at  the  in-  *"TJJ^^d. 
fiance  and  reaueft  of  the  faid  Thomas,  jjgned,  fcaled,  and  as  her  ment/iSich 
afti  and  deeds  delivered  to  the  faid  Thomas,  a  certain  writing  he  received  in 
obligatory  called  a  bond,  in  the  penal  fum  of  932/.  bearing  fttiftfaOion, 
date  the  lame  day  and  year  laft  aforefaid,  with  a  condition  there- 
wnto  fubfcribed  for  the  payment,  to  the  faid  Thomas,  of  the 
&id  fum  of  466/.  at  a  certain  time  therein  mentioned ;    and  a 
certain  other  deed  or  inftrument,  called  a  warrant  of  attorney, 
lo  confefs  judgment,  bearing  date  alfo  the  fame  day  and  year     . 
laft  aforcfaid,  direfted  to  certain  perfons  therein  named,  as  being 
then  attomies  of  his  Majefty's  court  of  Common  Pleas  at  li^efi* 
mnjier  refpcQively,  or  to  any  other  attorney  of  the  fame  court, 
and  thereby  impowcred  them  or  any  one  of  them,  or  any  other 
attorney  as  aforefaid,  to  appear  for  her  the  faid  Hejler,  in  his 
faid  Majefty's  court  of  Common  Pleas  at  Wrflminfler,  as   of 
Trinity  t^rm  then  laft  paft,  and  to  receive  a  declaration  againft 
hor  th^  faid  Htfttr^  at  the  fuit  of  the  faid  Thomas ,  in  a  plea  of 

£  3  debt 
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debt  on  the  faid  bond  for  the  faxd  932/.  in  which  faid  fum  the 
faid  394/.  71.  gd.  was  then  and  there  included,  and  to  fuffer 
judgment  to  go  againft  her  in  fuch  fuit  for  the  bid  debt,  by 
defauh  or  othcrwife;  and  then  and  there,  at  the  faid  inftance 
and  reaueft  of  the  (aid  Thomas^  delivered  the  faid  deed  or  inftru- 
jnent  10  executed  by  her  as  aforefaid  to  the  faid  Thomas^  in  full 
fatisfaflion  and  difcharge  of  the  faid  money  fo  then  due  and 
owing  to  the  faid  Thomas^  on  the  faid  bond  now  brought  here 
into  court,  and  which  faid  writing  obligatory  fo  made  by  the 
faid  Htjler.  and  the  faid  deed  or  inltrument,  called  a  warrant  of 
attorney,  to  con fefs  judgment  thereon,  fo  executed  as  aforefaid, 
he  the  faid  Thofnas  then  and  there  received,  had  and  accepted, 
of  and  from  the  faid  Hefter^  in  full  fatisfafiion  and  difcharge  of 
the  faid  money  fo  then  due  and  owing  on  the  faid  bond  or 
writing  obligatory  now  brought  here  into  court ;  and  the  faid 
James  and  Simon  further  fay,  that  the  faid  new  bond  and  deed, 
or  inftrument  called  a  warrant  of  attorney  to  confefs  judgment, 
fo  being  executed,  delivered  and  accepted,  in  manner  and  on 
the  occafion  aforefaid,  he  the  faid  Thomas  afterwards,  (to  wit) 
urbkhjoag.  on  the  fame  day -and  year  laft  aforefaid,  at  Yeovil  aforefaid, 
c™[ofre!"*  caufed  the  faid  judgment  to  be  entered  up  of  record  in  the  faid 
cgrf,  court  of  Common  Pleas  of  our  lord  the  King  at  Weftminfitr^ 

r'nft  the  faid  HJlcr,  as  of  Trinity  term,  in  the  fifth  year  of 
reign  of  our  lord  the  now  King,  for  the  faid  93?/.  debt, 
and  50J.  which  were  awarded  to  the  faid  Thomas  in  and  by  the 
laid  court  of  Common  Pleas,  as  for  his  damages  by  him  fuilained 
on  occaGon  of  detaining  of  that  debt,  as  by  the  record  and  pro- 
ceeding thereof,  ilill  remaining  in  the  faid  court  ot  our  lorcf  the 
now  Kmg  of  the  bench  aforefaid,  at  Wtjiminjier  aforefaid,  more 
fully  appears ;  and  the  faid  James  and  Simon  further  fay,  that 
the  faid  judgment  flill  remains  in  the  faid  court  of  the  bench 
mda  vricof  siforcfaid,  not  fet  afide,  reverfed,  or  any  way  annulled  or  made 
fi&ifadsM       void ;  and  that  he  the  faid  Thomas^  for  the  obtaining  execution 
-^«^e»cuted  of  the  faid  judgment,  after^'ards,  in  the  life-time  of  the  faid 
gSStoAhe     Hejler,  fued  and  profecuted  out  of  his  faid  Majefty's  court  of 
^xecurix for  the  bench  aforelaid/  at  Weftmxnfter  aforefaid,   as  of  the  faid 
fbc  debt  and    Trinity  term  in  the  fifth  year  aforefaid,  a  certain  writ  of  our 
*•°^*^^        lord  the  now  King,  called  a^^n^noj,  at  the  fuit  of  the  faid 
Thomas^  upon  the  faid  jiidgh]ient  againft  the  faid //^^^  in  her 
life-time,   dire£led  to   the  then  (heriff  of  the  faid  county   of 
Somerfet,  and  tufted  the  ^ 2d  day  of  ^^n^,  in  the  fifth  year  afore- 
faid, being  the  laft  day  ofthat  fai}|  Trinity  term,  by  which  faid 
writ  our  faid  lord  the  King  commanclcd  the  faid  then  (heriff  of 
the  faid  county  of  Somerjet^  that  of  the  goods  and  chatteU  of 
the  faid  licfter  in  his  bailiwick,  he  fiipuld  caufe  to  be  made  the 
faid  debt  and  damages  fo  recovered  as  aforefaid,  and  whereof  thie 
laid  Hejler  had  been  convifled^  as  it  appeared  in  the  faid  ^ourt  pf 
"■      ''■  :  •  *•    •      •  :. .     -     •  ■  th« 
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the  bench  aforcfaid,  of  record  ;  and  that  he  fliould  have  that  ' 

money  before  the  faid  King's  juftices  of  the  bench  at  Weftmin^ 

fUr^  on  the  morrow  of  All  Souls  then  next  coming,  to  fatisfy 

the  (aid   Thomas  his  faid  debt  and   damages;  and  that  the  faid 

then  (heriff  fhould  have  there  then  tliat  writ ;  afterwards,  and 

before  the  return  thereof,  (to  wit)  on  the  firft  day  of  SeMember^ 

in  the  year  of  our  Lord  1765  aforcfaid,  at  Yeovil  aforelaid,  the 

fame  writ  was  delivered  to  Paris  Taylor^  Efq.  who  then  and  there 

and  from  thence  until,  and  at  and  after  the  return  of  the  faid 

writ  was  flieriff  of  the  faid  county  of  Somer/it,  to  be  executed  in 

due  form  of  law ;  by  virtue  of  which  faid  writ  the  faid  then  faid 

flieriff  of  the  faid  county  of  Somtrftty  afterwards,  and  before 

the  return  of  the  faid  writ,  (to  wit)  on  the  2d  day  of  September^ 

in  the  year  of  our  Lord  lafl  aforefaid,  within  his  bailiwick,  (to 

wit)  at  Yeovil  aforefaid,  did  caufe  to  be  made  of  the  goods  and 

chattels  then  of  the  faid  He/ter  in  his   bailiwick,  the  debt  and 

damages  aforefaid,  in  form  aforefaid  recovered,  and  this  they  are 

ready  to   verify;  wherefore   they  pray    judgment,  if  the  faid 

Thomas  ought  to  have  or  maintain  his  aiorelaid  a3ion  thereof 

a^nll  them,  &c. 

The  third  plea  is  the  fame  as  the  fecond  plea,  except  that  the  3^  P^a  like 
third  doth  not  fet  forth  ^^eri facias  iffucd  and  executed.  ^txJlt^l 

By  the  fourth  plea  by  leave  of  the  court,  the  defendants  fay,  4th  Pici» 
that  the  plaintiff  aSlto  non,  &c.  except  as  to  lol.  parcel,  &c.  PleneaimSML 
bccaufc  they  lay  that  they  the  faid  James  and  Simon  have  fully -^^oTthT 
adminiftered  all  and  fingular  the  goods  and  chattels  which  were  YalueofioU 
ohht  {aid  Richard  Frampion^  at  the  time  of  his  death,  which 
have  ever  come  to  the  hands  of  the  faid  James  and  Simon^  or 
either  of  them,  to  be  adminiflered,  except  goods  and  chattels  to 
the  value  of  10/. ;  and  that  the  faid  James  and  Simon  have  not, 
nor  hath  either  of  them,  nor  had  they  or  either  of  them  on  the 
day  of  fuing  out  the  original  writ  of  the  faid  Thomas,  or  at  any 
time  fince,  any  goods  or  chattels  which  were  of  the  faid  Richard 
frampton,  at  the  tirne  of  his  death,  in  their  or  either  of  their 
hands  to  be  adminiflered,  except  the  faid  goods  and  chattels  to 
the  value  of  the  faid  10/.  and  this  they  arc  ready  to  verify; 
wherefore  they  pray  judgment  if  the  faia  Thomas  ought  to  have 
or  maintain  his  afbrefaid  4^lipn  thereof  againil  them,  except  as 
to  the  faid  10/.  G?f. 

J.  Burland. 

And  the  faid  Thomas,  as  to  the  faid  firll  plea  of  the  faid  Replfcation 
Jmhus  and  Simon,  by  thexh  firftly  iabove  pleaded  in  bar,  laith  pi**?2 
tiut  he  by  reafon  of  any  thing  in  that  plea  allcdged  ought  not  no»fiMtf^ 
to  be  barred  from  having  his  aforefaid  a£liQn  thereofaninft  ^m,  *^ 

£  4  uiem> 
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them,  bccaufc   he  faith,  that  the  faid  Hffter   did  not   pa)"  to 

the  faid  Thomas^  the  faid  principal  fum  of  300/.  mentioned  in 

the  faid  condition,  with  all  intereJl  then  due  for  the  fame,  in 

manner  and  form  as  the  faid  James  and  Simon  have  above  in 

tliat  plea  alledged,  and  this  he  prays  may  be  inquired  of  by  the 

country.     And  as  to  the  plea  of  the  faid  James  and  Simon^  by 

fo^icconJ  ([^^^   fecondly  above  pleaded  in  bar,  tha  faid  Thomas  faith, 

that  he,  by  reafon  of  any  thing   in  that  plea  alledged,  ought 

not  to  be  barred  from  having  his  aforefaid  a^lion  thereof  againft 

them ;  becaufc  protclling  that  the  faid  Hefter  did   not  deliver 

to  the  faid  Thomas^  the   faid    writing  obligatory  and  the   faid 

deed  or  inftrument  in  that  plea  in  that  behalf  mentioned  in  full 

fatisfaflion  and  difchargc  of  the  money  due  and  owing  to  the 

faid  Thomas  on  the  faid  bond  now  brought  here  into  court,  pro- 

teRing  alfo,  that  the  faid  (herifF,  in  that  plea  mentioned,  did 

not   caufe  to  be  made  of  the  goods  and  chattels  of  the  faid 

Ikfur,  the  faifl  debt  and  damages  in  that  plea  mentioned :  for 

replication  in  this  behalf,  he  the  faid  Thomas  fays,  that  he  the 

faid  Tliomas  did  not  receive  and  accept  the  faid  writing  obli- 

the  bond  aod   gatory  and  deed  or  inftrument,  in  that  plea  in  that  behalf  men. 

c3nifeftjod£.  ^^o^^^^*  ^^  ^"^  ixQvci  the  faid  Hffter^  in  full  fatisfaftion  and  dif- 

meot  ill  toil-  charge  of  the  faid  money,  due  and  owing  on  the  faid  writing 

fadlioik  obligatory  now  brought  here  into  court,  in  manner  and  form  as 

the  faid  James  and  Snnon  have  above  in  that  plea  alledged,  and 

this  he  alfo  prays  may  be  inquired  of  by  the   country.     And 

The  like  rt*    as  to  the  plea  of  the  faid    'fames  and  Simon  by  them  thirdly 

pUcadonto     above  pleaded  in- bar,  the  faid  Thomas  faith,  that  he  by  reafon 

of  any  thing  in  that  plea  alledged,  ought  not  to  be  barred  from 

having  his  aforefaid  a£lion  thereof  againft  them,  becaufe  pro* 

teftin^,  that  the  faid  HrfUr  did  not  deliver  to  the  faid  Thomas 

the  faid  writing  obligaton',  and  the  faid  deed  or  inftrument,  in 

that  plea  in  that   behalf  .mentioned,    in    full   payment,  fatis- 

fadion  and  difcharge  of  the  money  due  and  owing  to  the  faid 

Thomas^  on  the  faid  bond,  now  brought  here  into  court ;  for 

replication  in  this  behalf,  the  faid  Thomas  faith,  that  he  the  faid 

Tnomas  did  not  receive  and  accept  of  and  from  the  faid  Hefter^ 

the  faid  writing  obligatory,  and  deed  or  inftrument,  in  that  plea 

in  that  behalf  mentioned,  of  and.  from  the  faid  Hefter^  in  full 

payment,  fatisf  :rtion  and  difcharge  of  the  faid  writing  obliga. 

tory  now  bronglit  here  into  court,  in  manner  and  form  as  the 

faid  James  and  Simon  have  above  in  that  plea  alledged  ;  and  this 

lie  aifo  prays  may  be  inquired  of  by  the  country,  0c.     And 

an   lo  ihc  plea  of  the  faid  Jamjes  and  Simoriy  by  them  laftly 

above  picaaod  in  bar,  inafmuch  as  the  faid  James  and  Stmon 

liavr  not  donio<l  the  (aid  a£lion  of  the  faid  Thomas  ;   and  inaf* 

tl)7V"dt-****  '»»»<'*  i*'*  <^»<^  fi*i*l  James  and  Simon  have  therein  confefFed  to  have 

ifM.'unt*i '      goojs  and  chattels  in  their  liands,  to  the  value  of  to/,  to  be 

n*»»l»»  adminiftercd, 
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mdminiftered,  the  faid  Thomas  prays  judgment  as  to  thofe  goods 
and  chattels,  and  that  the  faid  lo/.  parcel  of  his  faid  debt  may 
be  adjudged  to  him,  to  be  levied  of  thofe  goods  and  chattels, 
together  with  his  damages  by  him  fuftained,  by  reafon  of  the 
detaining  of  the  faid  parcel  of    the  faid  debt.     And  as  to  the 
refidue  of  the  faid  debt,  the  faid  Thomas  faith,  that  he  by  reafon 
of  any  thing  by  the  faid  James  and  Simon  in  that  plea  alledged, 
ouffht  not  to  be  barred  from  having  his  aforefaid  a£lion  in  that 
Tcipeft  againft  them,  becaufe  he  fays,  that  he  the  faid  Thomas^ 
on  the  14th  day  of  February,  in  the  9th  year  of  the  reign  of 
our  Lord  the  now  King,  fued  out  his  original  writ  againft  the 
faid  James  and  Si?non  ;  and  that  the  faid  James  and  Simon,  on  And  furtlMr 
the  day  of  fuing  out  the  faid  original  writ,  had  goods  and  chat-  fayi>  that  on 
tels  which  were  of  the  faid  Richard  Frampton,  at  the  time  of  J!*?  ^^^  ^ 
his  death,  to  the  value  of  the  refidue  of  the  faid  debt  in  their  th'c°origii»l 
hands  to  be  adminiftcred,  over  and   above  the   faid  goods  and  writ,  the  dc- 
chattels  fo  confefl'ed  as  aforefaid,  wherewith  the  {2M  James  and  ^^*" ^l^ 
Simon  might  and   ought   to  have  fatisfied  the  faid  Thomas  the  fcftatoJtothe 
refidue  of  the   faid   debt,    to  wit,    at   Yeovil   aforefaid;    and  value  of  the 
this  he  is  ready   to    verify,    wherefore  he    prays    judgment,  ^'fi<*"«of  the 
and  the  refidue  of  his  debt  aforefaid,  together  with  his  damages  ^^^  Ibovr 
by  occafion  of  the  detaining  thereof,  to  be  adjudged  to  him,  the  faid  lol. 

George  IVilfon. 

Serjeant  Burland  moved  to  fet  the  fourth  replication  afide,  and  The  4th  re- 
«llcdged  tliat  the  plaintiff  ought  to  have  accepted  of  the   10/.  £^[^^1^^^. 
confdfed  to  be  in  the  defendant's  hands  unadminiftered,  and  to  good  one. 
have  prayed  judgment  for  the  fame,  and  aflets  infuturo  quando 
^caderint,  or  ought  to  have  replied  fingly,  that  defendants  had 
*flcts  in  their  hands  ultra  the  10/.  and  to  have  gone  to  iflTue 
thereupon,  whereupon  the  court  made  a  rule  to  fhew  caufe  why 
the  fourth  replication  fliould  not  be  fet  afide  with  cofts. 

Upon  (hewing  cahfe,  I    infiftcd  that   the  replication  was  a  Raft.Ent. 
good  one,  founded  in  truth,  juftice  and  good  reafon ;  that  the  ^^'oij'A, 
defendant  having  acknowledged  he  had   10/.   in  his  hands  un-  ofEotr.50, 
*<lmimftcred,  the  plaintiff  had  an  immediate  right  to  have  judg-  a. 
"*cnt  for  thai  fum   in  part  of  his  debt,  and  to  reply  and   fay 
'unher  that  the  defendant  had  afTcts  ultra  that   lol.  fufficieat 
to  fatisfy  the  refidue  of  the  debt,  and  cited   the  two  entries  in 
the  margin  exaflly  in  the  point;  and  of  that  opinion  was  the 
court,  and  without   hearing   my  brother  Jephjon  fully,    who 
^  on  the   fame  fide    with  me,    the   court  called  upon  my 
brother  Burland,  aflcing  him,  what  he  had  to  fay  in  fupport  of 
the  rule,  but  he  feemed  to  give  it  up ;  whereupon  the  court 
«^9larcd  the  fourth  replication  was  a  very  good  one  in  evetv* 

refpea. 
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refpcS,  and  faid,  that  if  it  had  been  doubtful  whether  it  w3is 
fo  or  not,  they  would  not  have  determined  that  matter  upon 
a  motion,  but  would  have  put  the  defendant  to  demur  to  it. 
The  rule  was  difcharged  with  cofts.  Lord  commiflioner  Ba^ 
ihurjl  abfcnt. 


Bohotm  and  others  PlaintifTs^  and  Burion  and  others 
Deforcients, 

AfinetBicnd-  CERJEANT  Burland  moved,  that  a  fine  of  lands  levied  in  the 

cdlnthe        •^  reign  of  Queen  yf/m^  might  be  amended  by  a  deed  of  marriage 

wriA  which    f<2itlement  (on  the  behalf  of  one  John  Smithy  tenant  in  uil  under 

was  levied      that  fettlement)  by  altering  the  name  of  a  parifli  in  the  fine 

tta^  AtM^     from  CoxUy  to  Corky ^  upon  reading  of  the  dcea,  the  indenture  of 

rt^.  tlie  fine,  and  an  affidavit  that  there  was  no  fuch  parifti  as  Coxley 

in  the  county  where  the  lands  are.     The  court  ordered  the 

fine  to  be  amended,  without  making  any  rule  upon  any  perfon 

to  fhew  caufe. 


Ferrot  an  Attorney  verfus  Hole.     C.  B. 


An 

having 


attorney    ^T^ HE  plaintiff  brought  an  a£lion  againft  the  defendant,  and 
ing  fued      *     fued  by  his  writ  of  attachment  of  privilege,  which  was 
Vi\i\% ^ttach^  (according  to  the  courfe  of  the  court)  returnable  upon  a  day 
Uge^  was  non-  certain,  the  plaintin  became  non-fuited,  and  was  taken,  and  m 
fttited,  ard      cuftody  upoh  a  capias  adfatisfaciendum^  (for  the  cofts  upon  the 
taken  upon  a  judgment  of  non-fuit)  returnable  upon  a  general  return,  where- 
able  oriTge-  tipon  fcrjeant  Nares  for  the  plaintiff  moved  to  fet  afide  the  Ca, 
aerai  retoro»   Sa,  infifling  that  it  was  irregular,  becaufe  not  returnable  upon 
and  held  well  ^  j^y  certain,  and  had  a  rule  to  fhew  caufe;  at  the  fame  time 
*******  •         ferjeant  Burland  for  the  defendant  moved,  that  the  return  of 
the  Ca,  Sa,  might  be  ahiended,  and  had   alfo  a  nile  to   fhew 
caufe :  upon  fhewing  caufe  upon  both  thefe  rules  at  the  fame 
time,  the  court  were  clearly  of  opinion,  that  the  Ca.  Sa,    was 
well  enough,  the  plaintiff  being  non-fuited  had  no  day  in  court, 
nor  was  he  entitled  to  any  privilege  to  have  the  Ca.  Sa.  return- 
able on  a  day  certain,  that  he  being  non-fuited  feemed  to  have 
abufed  his  privilege;  befides,  it  was  faid  by  Yates  Juftice,  and 
agreed  by  the  court,  that  you  cannot  take'  any  advantage  of  the 
irregularity  of  procefs,  without  having  it  returned,  and  befpre 
the  court,  which  in  this  cafe  it   was   not;  that  the  court  in 
this  cafe  would   not,  on  a  motion  to  have  the  writ  returned, 
have  made  any  rule  for  that  purpofe.     The  veafon  why  procefs 
both  for  and  againfi  an  attorney  is  made  returnable  on  a  day 
certain,  is  becaufe  of  his  daily  attendance  in  court,  but  this  at- 
torney 
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torney  is  out  of  court,  and  in  cufiody  in  execution,  has  no  day 
in  court,  and  fo  cannot  attend,  and  therefore  in  this  cafe  he 
lofes  his  privilege  to  have  this  procefs  agatnil  him  returnable 
on  a  day  certain ;  fo  the  writ  is  well  enough,  and  there  is  no 
occafion  to  amend  it. 

The  court  difcharged  both  the  rules.    Abfcntt  Lord  Com- 
milGoner  Bathurjl, 

Nota.  It  was  laid  down  as  a  rule  by  the  court,  that  when  Ba3  excepted 
bail  above  is  excepted  againft,  and  cannot  juftify  themfelves,  •'^ftjj"^^"**^^ 
ihey  are  confidered  as  no  bail,  and  therefore  cannot  render  the  wno^baU.'tnd 
defendant  to  prifon:  but  other  frefli  bail  may  be  put  in,  and  cannot  render 
before  any  exception  taken  to  tliem,  they  may  render  him  to  ^^j^l  ^ 
prifon  in  difcharge  of  themfelves.     Per  totam  curiam. 


Day  an  Attorney  verfus  Buller.     C.  B. 

A  CTION  for  flandering^  the  plaintiff  in   his  profeflion  of  Slander. 
^^  an  attorney,  by  faying  of  him  thefe  words — tVkat  does  he  ^f  ""•'T* 
pretend  to  be  a  lawyer?    ne  is  no  more  a  lawyer  than  the  devil!  Ji/|^/ 
Verdift  for  the  plaintiff.     And  now  Serjeant  Davy  moved  an  ar-  fpoken^Vaa 
reft  of  judgment;  alledging,  that  it  was  not  aftionable  to  fa^' of  ""^J^*  *• 
an  attorney  he  was  no  lawyer,  any  more  than  to  fay  01  an  ■ 

apothecar)'  that  he  was  no  phyfician;  that  it  was  no  more  ne- 
ceffary  for  an  attorney  to  be  a  lawyer,  than  for  an  apothecary  to 
be  a  phyfician,  But^^  curiam^  to  fay  of  an  attorney,  he  is  no 
lawyer,  is  a  great  re9e3ion  upon  him,  and  means  that  he  doei 
not  underftand  his  bufinefs ;  befldes,  (they  faid)  an  attorney  mull 
have  a  competent  knowledge  of  the  law,  or  he  cknnot  draw  a 
common  writ  or  declaration.  And  per  Yates  Juftice,  the  words 
are  as  great  a  flander  upon  the  plaintiff,  and  as  injurious  to  hi^i, 
as  any  words  poffibly  can  be. 

So  the  ferjeant  took  nothing  by  his  motion,  and  plaintiff  ha4 
dgment. 


judgment. 


Foncrcau  verfiis .     C.  B. 


TN  an  a£lion  upon  the  ftatute  againft  bribery,  there  was  a  ver-  Aoew  trial  h 
*  difi  for  the  defendant ;  and  now  Serjeant  Forjler  moved  for  a  never  granted 
new  trial,  as  being  againft  evidence.    But  per  totam  curiam,  we  li!f,|2\aw'« 

{Butjtt  Ttrm 
Rtf»  ir.  B.  voL  4»^.  755*  «W1  5»  /•  19  <  ^  «m.  6|/.  63S.] 

never    * 
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never  grant  new  trials  in  a6lxons  on  penal  laws;  and  it  lias  been 
fo  held  for  more  than  fifty  years  paft.  The  court  condemned 
the  cafe  in  2  Keb.  226. 


Sayer  qui  tam^  &c.  verfus  Dicey  &  al'.     C.  B. 

Vxy^tjw^^-     AN  aftion  upon   ih^  Jl  at,  8  Geo.  2.  c.    13.  feSf.  1.  ^gainft 
BMssotiato      "^  ^1^^  defendants  was  brought  to  recover  the  penalty  given 
or  other  i»rmt  by  that  ftatute,  for  copying  and  felling  a  print  ot  the  king  of 
jriiiintitle      Denmark.     The  ftatute  enafts,  (amongft  other   things)   "That 
STbenefitof  **  every  perfon  who  fhall  invent  and  deCgn,  engrave,   etch,  or 
the  ftat  S       "  work  in  mezzotinto  or  chiaro  qfcuro^  any  hiftorical  or  other 
Ceo.  0.  cap.    ««  prints,  fhall  have  the  fole   right   of  printing  the  fame   for 
bll*propcrty7  "  ^ouneen  ye?ir$,  to  commence  \iom  ike  day  0/ the  firfl publi/hing 
be  miift  en-'    "  thereof ^  which  Jhall  be  truly  engraved  with  the  name  of  the 
grivebohhii  •»  proprietor  On  each  plate,  and  printed  on  every  fuch  print  or 
^^J'cfihi   '*  prints;  and  if  any  other  perlon  (hall  copy  and  fell,  in  the 
frft  fmbijbing  **  whole  or  in  part,  by  varying,  adding  to,  or  dirainifliing  from 
thsttof  on  the  ««  the  main  dengn,  or  (hall  reprint  of  import  for  fale  any  fuch 
'''iit'tbe^fome  "  P"nts,  without  the  confent   of  the   proprietor   in   writing, 
Suic print.    "  ligned  in  the  prefence  of  two  witncffcs,  &c.  (fee  the  ftatute) 
"  fuch  offender  fhall  forfeit  the  plates,  and  all  ftieets  fo  printed^ 
*•  to  the  proprietors  of  fuch  original  prints,  who  (hall  forthwith 
••  deftroy  and  damafk  the  fame ;  and  every  fuch  offender  fliall 
•'  forfeit  5J.  for  eveiy  print  foiind  in  his  cuftody,  contrary  to 
*'  the  faid  aft ;  one  moiety  to  the  King's  majefty,  and  the  other 
*     **  moiety  to  any  perfon  wlio  (hall  fue  ior  the  fame."     Bv  the  2d 
Je3.    •*  It  fhall  be  lawful  for  any  perfon  who  fhall  purcnafe  any 
'•  plates  for  printing  from  the  original  proprietors,  to  reprint 
**  from  the  laid  plates."     The  defendants  pleaded  the  general 
iffue:  and  at  the  trial,  before  Lord  Chief  Juftice  IVilmot  in  this 
term,  the  plaintiff  proved,  that  Mr.  IIo?ifetown,  amoft  excellent 
artift  in  mezzotinto  or  chiaro  ofcuro^  fcrapcd  a  plate  (in  that  man- 
ner) from   a  pifture  of  the  King  of  Denmark  pamted  by  the 
celebrated  Mrs.  Angelica  ;  that  the  plaintiff  purchafed  the  plate 
of  the  proprietor  thereof,  and  that  the  defendants  had  copied  and 
fold  the  fame.     Tlic  name  of  the  proprietor  of  the  plaintiff's 
plate,  and  the  year  of  our  Lord  wherein  the  fame  was  publifhed^ 
was  engraved  thereon,  and  printed  on  his  prints ;  but  the  day  of 
the  month  of  the  firji  publiJliiTig  thereof  was  not  engraved  on  his 
plate  or  printed  on  h:s  prrnts,   and  thereupon  it  was  objefted  for 
the  defendants,  that  the  plaintiff  could  not  recover,  becaufe  he 
had  not  complied  with  the  aft  of  parliament.     This  point  was 
referved  for  the  opinion, of  the  court;  and  now  it  was  faid  by 
Serjeant  Whiiaker  for  the  plaintiff,  that  the  ftatute  did  not  re- 
<|uire  the  day  of  firft  publiChing  the  print  to  be  printed  thereon. 

But 
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But  fi^r  curiam f  (without  hearing  Serjeant  Burland  the  defen«» 
dant's  council).  The  words  of  the  ftatute  are  as  plain  and  certain 
as  poflible :  there  are  two  conditions  therein,  viz.  the  day  of 
the  firft  publifliing  of  the  print,  and  the  narne  of  the  proprietor 
thereof,  both  mull  be  engraved  and  printed;  that  any  perfon 
may  know  when  the  proprietor's  exclufive  right  ceafes;  and 
when,  and  againft  whom,  he  may  be  guilty  of  offending  con-» 
tnuy  to  the  (Utute.  So  the  pq/lm  was  ordered  to  be  delivered  to 
the  defendants,  and  judgment  of  nonfuit  to  be  entered  againft 
the  plaintiff. 

Hally  veifus  Tipping.     C.  B. 

TpHE   plaintiff  (in  his  own  right)     arrefted  the   defendant  Plwnriff  Aail 
^     upon  a  capias  ad  rg/bondendum,  with  an  ac  etiam  therein,  '®|f  ***•  ***'J 

r*  1       -^  I   •     -fT-/-    S  •  '-IN-  r  T        where  he  de- 

to  anlwer  the  plaintitt(in  his  own  right)  m  cale  upon  promiles,  dares  differ- 
to  his  damage  of  200/.  [which  was  marked  for  bail  by  affidavit  cptlyfromhb 
for  120/.]  whereupon  the  defendant's  attorney  applied  to  the  ^*"^ 

Elaintiff's  attorney,  and  undertook  to  put  in  ipecial  bail,  which 
e  accordingly  did.  The  plaintiff  having  declared  in  this  caufe 
as  executor,  and  not  in  his  own  right;  it  was  now  moved  by 
Serjeant  Burland^  that  the  bail  might  be  vacated  and  difcharged, 
and  a  common  appearance  accepted ;  which  was  ordered  ac- 
cordingly by  the  court,  and  that  the  plaintiff  might  then  pro- 
ceed as  executor.     Serjeant  Glynn  for  the  plaintiff. 


Bruce  ver/us  Rawlins  and  others.     C.  B. 

'T*RESPASS  for  breaking  and  entering  the  plaintiff's  houfe  Trefpaft 
•*•    at  A.  in  Effix^  and  opening  and   fearching  feveral  boxes  JJ**"*  ^^' 
and  drawers  therein;  the  defendants  fuffered  judgment  to  go  officer* fbc 
^inft  them  by  default.     Upon  executing  the  writ  of  inquiry  of  entering 
damages,  it  was  proved,  that  the  defendants  were  Cuftom-houfe  ujf^^'ii 
officers;  that  on  the  4th  of  Jfidy  laft,  in  the  day-time,  they  fearchin«for 
entered  the  plaintiff's  dwelling  houfe  with  a  writ  of  affiftance,  run-goodi 
without  any  conftable,  in  order  to  fearch  for  uncuftomed  goods ;  T'^*^^  ^^^^ 
the  plaintiff's   wife  and  daughter  being  only  at  home,   were  ju^y  .(j-eft  ' 
frightened  and  much  funprifed,  delivered  to  the  d::fendants   (at  looi.  dama- 
their  requeft)  the  keys  of  feveral  boxes  and  drawers,  which  the  ««««"•  "^ 
defendants  fearched,  but  found  no  uncuftomed  goods.     They  Courwc&cd 
ftdid  in  the  houfe  about  an  hour»  broke  no  locks,  bolts  or  doors,  to  fetafide 
and  did  very  little  or  no  damage;  andi  departed,  curfing  and  fay-  «|«*ni"jfi- 
ing,  Damn  ity  there  arc.  n^.gQodi!    Whereupon  the  jury  found  JJ^^^*;iJ!^^ 
too/,  damages.  1  rerm  Rep. 

Serjeant 
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Serjeant  Burlandmofvtd  to  fet  afide  the  inquifition  for  exceffiv«r 
damages,  under  the  circumilance  of  this  cafe,  and  upon  an 
affidavit  that  the  defendants  did  little  or  no  damage;  that  they 
had  heen  informed  that  the  plaintiff's  fon  was  lately  come  home 
from  India^  and  had  fecreted  fome  run-goods  in  the  plaintiff*s 
houfe,  and  that  they  verily  believed  fome  of  the  jury  were  the 
plaintiff's  friends  and  acquaintance,  and  had  favoured  him  in 
giving  fuch  large  damages :  be  cited  a  cafe  in  B4  R.  of  Stringer 
verfus  CuRom-houfe  Officers^  for  ftopping  a  ws^on  to  fearch  for 
run-goods,  and  found  none :  the  jury  on  an  inquiry  gave  loo/. 
damages ;  the  court  fet  aiide  the  inquifition ;  and  upon  the  fecond 
writ  of  inquiry,  the  jury  only  found  five  guineas  damages.  He 
endeavoured  to  diftinguilh  this  cafe  from  Redttuiuy  verujs  Brook 
and  others^  a  Wilfon  405.  which  was  200/.  damages  given  by  a 
jury  upon  a  trial  of  a  like  trefpafs ;  becaufe  an  attaint  lies  upon 
a  falfe  verdi3,  but'  not  upon  an  inquifition  of  office,  as  this  is ; 
that  this  plaintiff  was  only  a  butcher,  but  Rtdjhaw  was  a  (hop^ 
keeper  in  London. 

Serjeant  iMgh  for  the  plaintiff,  in  (hewing  caufe^  produced 
an  affidavit,  wlierein  it  was  fwom,  that  the  plaintiff  knew  only 
the  face  of  one  of  the  jur}*,  that  be  had  no  acquainunce  with 
him  or  any  of  the  reft  of  them  ;  that  the  defendants  came  to  the 

filaintiff 's  houfe  in  July  laft,  faid  they  had  received  information, 
but  not  fr6m  whom),  that  uncuilomed  goods  were  fecreted 
therein,  and  that  they  muft  fearch  die  houfe  ;  that  the  plaintiff's 
wife  and  daughter  were  much  terrified ;  that  the  defendants  de- 
manded and  received  from  them  the  keys  of  feveral  boxes  and 
.  drawers  in  the  houfe,  wherewith  they  opened  and  fearched  the 
fame,  but  found  no  uncuflomed  or  prohibited  goods  therein,  or 
in  any  other  part  of  the  houfe  where  they  alfo  fearched.  The 
ferjcant  infifted  there  was  no  difference  between  this  cafe  and 
that  of  Redjhaw  verfus  Brook  ;  only  that  the  damages  there  were 
200/.  for  a  like  trefpafs  to  this  now  in  queftion,  wherein  there 
arc  only  100/.  damages;  and  therefore  he' prayed  the  rule  to 
(hew  caufe  why  the  inquifition  (hould  not  be  fet  afide,  might  be 
difcharged. 

Wilmot  Chief  Juftice.  This  is  an  inqucft  of  office  to  inform 
the  confcience  of  the  court,  who,  if  they  plcafe,  may  themfclves 
affefs  the  damages ;  but  I  am  of  opinion  we  ought  not  to  inter- 
pofc  in  this  cafe,  which  differs  widely  from  the  cafe  of  (lopping 
the  wa^on.  This  is  an  unlawful  entry  into  a  roan's  houfe 
(which  is  his  caftle),  an  invafion  upon  his  wife  and  family  at 
peace  and  quictnefs  therein,  frightened  and  furprifed  by  tnefe 
defendants ;  Who  under  pretence  of  information  received,  and 
a  colour 
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colour  of  legal  authority,  demand  the  keys  of,  and  fcarch  a(l 

the  boxes  and  drawers  in  the  houfe.     I  cannot  conceive  what 

thefe  Cufioin-houfe  officers  mean,  by  afling  in  this  unjuftifiabl« 

manner,  after  this  matter  has  been  fo  often  tried  in  Weftminjf^r' 

hall:  they  know  the  rifk  they  run  by  fuch  condutt,  and  mull 

ukc  the  confequence  that  may  fall  upon  them  by  the  verditl  of 

a  jury.     The  plaintiff  being  a  butcher,  or  inferior  perfon,  makes 

no  difference  in  the  cafe.     The  fufpicion  of  having  run-goods 

in  his  houfe   is  a  very  injurious  imputation  upon  him;    and 

though  he  is  but  a  butcher,  it  is  the  fame  damage  to  him  as  if 

he  was  the  greatell  merchant  in  London.     The  defendants  have 

invaded  the  plaintiff's  holife  and  property,  and  difturbed  his 

family ;  they  continue  to  go  on  and  aft  again  ft  the  fubjeft  in  this 

illegal  manner,  and  then  come  to  this  court,  and  fay — >**  theda- 

♦*  maees  are  too  laige,  we  pray  you  reduce  them."     For  my  own 

part,  1  am  vcr^'  clearly  of  opinion,  that  this  is  one  of  thofe  cafes 

wherein  the  court  will  not  intcrpofe. 

Cott/t/ Juftice.  The  entering  the  plaintiff's  houfe  under  co- 
lour of  legal  authority,  aggravates  the  trefpafs  committed  by 
the  defendants ;  and  though  they  had  a  writ  of  affiftance,  yet 
as  they  had  no  conftable  with  them,  they  would  have  been  tref- 
paflers,  notwithftanding  they  fliould  have,  found  uncuftomed 
goods  in  the  plaintiff's  houfe.  Seejfal.  12  Car,  2.  cap.  19. 
jSfl.  X  &  4.  zxiAJlat.  13  £5?  14.  Car.  2.  cap.  11.  A  caufe  was 
tried  before  me  at  Pool  (which  is  a  town  and  county  of  itfelf), 

i^i|ainft  a  Cuftom-houfe  officer  and  a  conftable,  for  entering  the 
plaintiff's  houfe  to  fearch  for  run-goods ;  and  though  they  found 
iich  goods  in  the  "houfe,  yet  becaufe  the  conftable  was  not  a 
conftiSle  of  the  town  of  Pool,  but  of  the  county  of  Dorfety  they 
were  tfefpaffers,  and  the  jury  gave  the  plaintiff  100/.  damages. 

Yates  Juftice.  The  cafe  muft  be  very  grofs,  and  the  damages 
cnonnous,  for  the  court  to  interpofe :  here  the  defendants  have 
aficd  under  colour  of  legal  authority,  and  we  have  no  line  or 
acafure  to  go  by.  I  think  the  damages  are  not  cxceffive,  and 
have  no  defire  to  fet  the  inquifition  afide.  Rule  difcharged. 
Abfeot  Lord  Commiilioner  Bathurft^  in  Canc\ 

Doc  on  the  demife  of  Mafon  verfus  Mafon.    C.  B. 

P JECTMENT  of  cojpyhold  lands  holden  of  the  manor  of  a  fingie  »a. 

^  Denkam^hatl  in  the  county  of  ,  tried  before  Mr.  pittance  to  a 

Baron  Smythc  at  the  laft  affizes,  when  a  verdifcl  was  found  for  evXdc^„te  w     - 

prove  the 
csfton  of  a  manor  for  lands  to  d  -fc-nd  tr>  th-  younceft  nephew ;  which  contradiding  the  etidence 
oa  the  i/ther  iide,  the  court  rcfuf.d  a  new  iriil. 

the 
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the  plaintiff,  who  claimed  as  being  the  youngeft  nephew »  and 
heir  by  the  cuflom  of  the  manor,  of  the  (aft  perfon  feifed  of  the 
lands  in  quellion. 

On  the  part  of  the  defendant  it  was  contended  at  the  trial, 
that  the  cuftom  of  the  manor  was,  that  the  copyhold  lands  de- 
fcended  to  the  younceft  fon;  or  if  no  fon,  to  tne  youngeft  bro- 
ther of  the  tenant  lait  lawfully  feifed  ;  and  that  the  cuuom  ex« 
tended  no  farther. 

On  the  part  of  the  lefTor  of  the  plaintiff  it  was  contended  at 
the  trial,  that  the  cuftom  of  the  manor  was,  that  the  copyhold 
lands  defcended  to  the  youngeft  fon  ;  if  no  fon,  to  the  youngeft 
brother ;  if  no  brother,  to  the  youngeft  nephew ;  it  no  nephew, 
to  the  youngeft  coufin  of  the  tenant  laft  lawfully  feifed. 

It  was  proved  for  the  leffor  of  the  plaintiff  at  the  trial,  that 
he  was  the  youngeft  nephew  of  the  perfon  laft  feifed  of  the  pre- 
mifes ;  and  it  appeared,  by  the  court  rolls  of  the  manor,  that  a 
youngeft  nephew,  at  a  court  leet  and  court  baron  held  in  and 
for  the  faid  manor  in  1657,  was  admitted  tenant,  as  heir,  by 
the  cuftom,  to  the  perfon  laft  feifed  of  lands  in  this  manor: 
this  was  the  only  evidence  for  the  plaintiff. 

Foi'the  defendant  it  appeared,  that  at  a  court  leet  and  court 
baron  held  in  and  for  the  faid  manor  in  1692,  the  jury  had 
homage  by  a  prefentment  found,  and  which  was  entered  upon 
the  rolls  of  the  manor,  that  the  cuftom  of  defcent  extended 
only  to  the  youngeft  fon  ;  and  if  no  fon,  to  the  youngeft  brother, 
and  no  farther.  Alfo  two  old  witneffes  fwore,  that  they  had 
heard  and  believed,  that  this  was  the  cuftom  of  the  manor, 
that  the  cuftom  of  defcent  went  no  further  than  the  youngeft 
fon  and  youngeft  brother. 

Serjeant  Leigh  moved  for  a  new  trial,  fuggefting  that  this  waff 
a  verdifl  contrary  to  evidence;  and  infifting  that  the  fingle  in- 
ftance  of  admittance  of  the  nephew  in  the  year  1657,  was  not 
fufficient  evidence  to  fupport  the  cuftom  contended  for  by  the 

Slaintiff;  whereupon  a  rule  was  made  to  fhew  caufe  why  there 
lould  not  be  anew  trial,  and  Mr.  Baron  Smyihe  having  reported 
as  above,  gave  no  opinion  one  way  or  other  in  the  cafe. 

e 
See  6  Mod.  Serjeant  JVkitaker  for  the  plaintiff,  fliewed  caufe  why  there 
i^2o.  I.  {hould  not  be  a  new  trial ;  and  infifted,  that  here  was  evidence 
Scttdamore!  ^^  ^^^^  fides,  that  the  evidence  given  for  the  plaintiff  was  legal 
The  right  of  and  admiffible,  and  contradi6ts  the  defendant's  evidence,  and  in 
reprefcata-  fy^  ^afe  the  court  ncvcr  grants  a  new  trial ;  be6des  this  is  an 
in  .11  ccun.  cjeSment, 

trtet  and  na« 
tioos* 
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ejedment,  ami  does  not  conclude  the  defendant  from  trying  the 

cuftom  again  upon  another  djeftmem.     And  of  this  opinion  was 

the  court.     And  the  Chief  Juftice  faid,  he  thought  the  admit- 

tanceof  the  nephew  in  1657,  ^^*^^  ^^T  "material  evidence,  being 

done  at  a  court  leet  and  court  baron,  when  it  would  certainly 

have  been  controverted,  if  the  jury  had  not  thought  thdi  to  be 

the  cuftom.     And  they  faid,  as  tfiis  was  an  ejeftment,  ther^ 

was  no  occafion  (if  they  had  doubted)  to  ffr^nt  a  new  trial,  for 

the  defendant  may  try  tlie  cuftom  again,  if  he  thinks  fit.     Rule 

difchargcd,  and  the po^ed  delivered  to  the  plaintiff. 

Johns  ver/iis  Whitley  &  slW     C.  B. 

Orna»fl//'T*HIS  record  is  entered   of  laft  Michaelmas  term; 

(to  wit)     '■'     in  the  office  of   Prothonotary  Dkiens,   roll  — . 
Jofeph  Whitley^  late  of  the  parifhof  Lanhydrock  in  the 

county  aforefaid,  viSualler ;  Edward  tVhitleyy  late  of  theparifli  of 
^iWinnow  in  the  faid  county,  hufbandman ;  ^nd Peter  Bennet,  late 
o(  the  fame  place,  hulbandman ;  were  attached  to  anfwer  to 
John  Johns  gentleman,  in  a  plea,  wherefore  with  force  and  arms 
they  broke  and  entered  the  clofes  of  the  faid  John,  in  the  parifh 
of  St.  Winnow  aforefaid  in  the  county  of  Cornwall,  and  trod 
down,  confumed  and  fpoiled  the  grafs  and  corn  of  the  faid  John 
of  the  value  of  ten  pounds,  there  lately  growing,  with  feet  in 
^^ng;  and  eat  up,  trod  down,  confumed  and  fpoiled,  other 
the  grafs  and  corn  of  the  faid  John,  of  the  valu^  of  other  ten 
pounds,  there  alfo  lately  growing,  witli  certain  cattle ;  and  reap- 
ed, mowed,  cut  down  and  felled,  other  the  grafs  and  corn  of 
the  faid  John,  of  the  value  of  one  hundred  ^unds,  there  alfo 
lately  fianding,  growing  and  being,  and  took  and  carried  away 
the  fame,  and  converted  and  difpofed  thereof  to  their  own  ufc ; 
and  with  the  wheels  of  carts,  waggons  and  other  carriages,  tord 
pp,  turned  up,  fubvertcd  and  fpoiled  the  foil  of  the  faid  John, 
in  and  of  the  faid  clofes :  and  alfo,  wherefore  With  force  and 
*rnis  they  the  faid  Jofeph,  Edward  and  Peter,  at  the  parifh 
^^^'^.Winnow  aforefaid,  reaped,  mowed,  cut  down  and  telledi  - 
<^her  the  grafs  and  corn  of  the  faid  John,  of  the  value  of 
other  one  Yiundred  pounds,  there  lately  growing,  Handing  and 
Wng,  and  took  and  carried  away  tli^  fame,  and  converted 
•nd  difpofed  thereof  to  their  own  ufe :  and  alfo,  wherefore 
the  faid  Jofebh,  Edward  and  Peter,  with  force  and  arms,  at 
^  parilh  of^  St.  Winnow  aforefaidj  feized  took  and  carried 
*^y  other  the  grafs  and  corn  of  the  faid  Johii,  of  the  value 
of  other  one  hundred  pounds,  there  lately  found  ;  arid  con- 
vened and  difpofed  thereof  to  their  own  ufe,  and  did  other 
wrongs  to  the  faid  John,  to  the  great  damage  of  the  faid  John,  and 
Vol.111.  F  .,    againft 


Co 


Easter  Term  10  Geo*  III.  17/0. 


Count  in  tref- 
pafs  quart 
cUujafrtg:' 
runty  anJ 
trod  d'jwn 
and  confumed 
the  grafs  and 
com,  and 
reaped,  cut 
down  and 
carried  away 
the  graft  and 
com. 


Id  Count  for 
mowing, 
reaping  and 
carrying  away 
other  grafs 
and  corn. 


3d  Count  to 
the  like  ef- 

fca. 


again  ft  the  peace  of  our  lord  the  now  King,  fi?r.  And  there- 
upon the  faid  Jfuhn,  bv  John  Kimber  his  atioiney,  complains  ; 
for  that  the  faid  Jof-pli^  Eduard  znA  Pdcr,  on  the  (irft  day  of 
Jfulyy  in  the  year  o'i  our  Lord  one  thoufand  fevcn  hundred  and 
fixty  eight,  and  on  divers  other  days  and  times  between  that 
day  and  the  firft  dav  of  Oclobtr  tlieii  next  foIK)wing,  with  force 
and  arms  broke  and  entered  the  clofes,  (to  wit)  one  clofe  called 
Wall  Parky  one  o:l;er  clofe  caHed  Three  Pi eciSy  otherwife  The 
Three  Piecesy  one  other  clofe  called  Dinn\  Bowly  one  other  clofe 
cailed  Lane  End^  one  other  clofc  called  Bove  Toivtiy  and  fix 
other  clofes  of  the  faid  John,  in  the  parifli  of  St.  U^nnow  afore- 
faid,  in  the  faid  county  of  Corn:i'all,  and  trod  down,  confumed 
and  fp:)iled  the  grafs  and  corn,  (to  wit)  wheat,  barley  and  oats, 
of  the  faid  John,  of  the  value  of  ten  pounds,  then  there  grow- 
ing, with  feet  in  walking;  and  cat  up,  trod  down,  confumed 
and  fpoiled,  other  the  grafs  and  corn,  (to  wit)  other  wheat,  bar- 
ley and  oats  of  the  faid  John,  of  the  value  of  other  ten  pounds, 
there  then  growing,  with  certain  cattle,  (to  wit)  with  horfe% 
mares,  geldings  and  oxen,  and  reaped,  mowed,  cut  down  and 
felled  other  the  grafs  and  corn,  (to  wit]  other  wheat,  barley 
and  oats  of  the  faid  John,  of  the  value  ot  one  hundred  pounds, 
there  then  ftanding,  growing  and  being,  and  took  and  carried 
away  the  fame,  and  converted  and  difpofed  of  the  fame  to  their 
own  ufe ;  and  with  the  wheels  of  cans,  waggons  and  other  car- 
riages, tore  up,  turned  up,  fub verted  and  fpoiled  the  foil,  (to 
wit)  five  himdred  perches  of  the  foil  of  the  laid  John,  in  and  ol 
the  faid  clofes;  and  alfo  for  that  the  faid  Jojeph,  Edward  and 
Pder,  on  the  (aid  firft  day  of  yuly,  in  the  year  of  our  Lord  one 
thoufand  fevcn  hundred  and  fixty-eight  afore  faid,  and  on  divers 
other  days  and  times  between  (hat  day  and  the  firft  day  of  Oc^ 
/tf^er  then  next  following,  with  force  and  arms,  at  the  pariOi  of 
St.  Winnoiu  aforefaid,  mowed,  reaped,  c:ut  down  and  felled, 
other  the  grafs  and  corn,  (to  wit)  other  wheat,  barley  and  oats 
of  the  faid  John,  of  the  value  of  other  one  hundred  pounds, 
there  then  (landing,  growing  and  being,  and  took  and  carried 
away  the  fame,  and  converted  and  difpofed  thereof  to  their  own 
ufe ;  and  alfo  for  that  the  faid  Jojiphy  Edwardy  and  Peter, 
on  the  faid  firft  day  of  Julyy  in  the  year  aforelaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  faid  firft  day  of 
OBoher  then  next  following,  with  force  and  arms,  at  the  parifli 
of  St.  Winiiow  aforefaid,  fei/.ed,  took  and  carried  away,  other 
the  grafs  and  cgrn,  (to  wit]  one  hundred  cart  loads  of  otlier 
grafs,  one  hundred  cart  loads  of  other  wheat  in  the  ftraw,  one 
hundred  cart  loads  of  other  barley  in  theftraw,  and  one  hundred 
cart  loads  of  other  oats  in  theftraw,  of  the  faid  John,  of  the  value 
of  other  one  hundred  pounds,  there  then  found,  and  converted 

and 
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and  difpofed  thereof  to  his  own  ufe,  and  did  other  wrongs  to  the 
faid  John^  to  the  great  damage  of  the  faid  Jokn^  and  againft  the 
peace  of  our  faid  lord  the  now  King ;  wherefore  the  faid  John  fays, 
that  he  is  injured,  and  hath  fuftained  damage  to  the  value  ot 
one  hundred  pounds,  and  therefore  he  brings  his  fuit,  &c. 

And  the   faid  Joftph^  Edward  and  Ptttr  Bennett,  by  Francis 
John  Hext  their  attorney,  come  and  defend  the  force  and  injury,  iftPl^a, 
When,  &c.  and  fay,  that  they  are  not  guiky  of  the  trefpafs  afore-  -Jru^JJ^he^ 
did,  above  laid  to  their  charge,  in  manner  and  form  as  the  faid  vvhoie  dccU- 
Jokn  hath  above  thereof  complained  againft  them,  and  of  this  ration, 
they  put  themfelves  upon  the  country,  &c.     And  for  further 
pica  as  to  the  breaking  and  entering  the  laid  clofes,  in  the  faid  ad  Plea  in 
declaration  mentioned,  in  which,  &c.  and  treading  down,  con-  J**^'. "  ? 
fomingand  fpoiling  the  grafs  there  lately  growing,  with  feet  in  ciofei*?nthe 
walking  and  eating  up,  treading  down,  confuming  and  fpoiling  the  declaration^ 
(lid  other  grafs  there  alfo  lately  growing,  with  the  faid  cattle  in  the  fpojiJngtha 
iaid  declaration  mentioned,  and  with  the  wheels  of  carts,  waggons  fa'ing'up 
and  other  carriages,  tearingup,  turning  up, fub  verting  and  fpoiling  otlicr  graft, 
the  foil  of  the  faid  clofes,  by  the  faid  Jo/ipk,  Edward  and  Peter  *^^^'*^^ 
Baneti^  above  fuppofedto  have  been  done,  they  the  (didjo/eph,  Solnngthe 
E^rdand  Peter  Bennett ,  by  leave  of  the  court  here  to  them  for  foil  of  the 
thispurpofe  granted,  according  to  the  form  of  the  ftatutein  fuch  <*»<*  dofes. 
cafe  lately  made  and  provided,  fay  that  the  faid  John  ought  not  ^yf  j£"ond 
tobve  bis  aforefaid  aftion  thereof  againft  them;  becaufe,  they  p.  k.  before 
fcy.ihat  before  any  of  the  faid  times  when,  &c.  ohe  Peter  Knight  *«  ^«» 
nmskufiiUy  entitled  to  the  faid  clofes,  in  which,  &c.  for  the  re-  ^„"e'mitled 
maindcr  of  a  term  of  ninety-nine  years,  determinable  upon  the  to  faid  dofes 
ddthof  him  the  faid  Prf^r/C»f^A/;  and  being  fo  entitled  thereto,  ^of  the  rc- 
hcthc  faid  Peter  Knight,  before  any  of  the  faid  times  when,  &t:.  "^^^^f^!  \ 
(to  wit)  on  the  fecond  day  of  February,  in  the  year  of  our  Lord  years,  dc- 
onethoufand  feven  hundred  and  fixty-feven,  at  the  parifh  atore-  terminable 
H  dcmifed  the  faid  clofes  in  Which,  &c.  with  the  appurte-  If^l^^f^f^ 
wnces,  unto  the  hid  Jofedh:  to  have  and  to  hold  the  fame  un-  p.k.  who  ' 
^tkc  bid  Ja/epk,  from  tnenceforth  for  the  fpacc  of  one  whole  dcmifed  the 
JQi  then  next  following,  and  fo  from  year  to  year,  for  fo  long  J*^„j^j* 
^  as  it  fliould  plcafe  the  faid  Peter  knight  and  the  faid  Jo-  whuic^. 
fyh,  and  the  cftate  and  intercft  of  the  faid  Peter  Knight  ihould  To  hoid  tht 
awtmyc  therein,  by  virtue  of  which  faid  dcmife  he  the  faid  ^^^^^^ 

J^fepk  afterwards,  and  before  any  of  the  faid    times    when,  from "ar  to 
r«  (to  wit)  on  the  Dud  fecond  day  of  February,  in  the  year  of  year  at  long 
wr  Lord  one  thoufand  feven  hundred  and  fixty-feven,  at  the  ••  »t  Aott^^i 
pviOi  aforefaid,  entered  into  the  faid  clofes  in  which,  (3c.  with  ^ifa  j.k^ 

and  defendant 

LW.  Mdike  ctee  aad  intMcft  of  faid  P.  K.  AouM  ciratinte  tYierein.  By  vtrtue  of  which  demife 
itti  J.  cnceroi  uid  waflpofleiTed,  the  faid  P.  Ki  then  being  living,  and  hit  intrreft  ftill  continuing 
teeb.  And  being  lb  poAeflTed,  the  (aid  \.  before  the  times  when,  Urc.  ploughed  and  fowed  the 
ttd  dMHwich  oora.  And  the  iaid  P.  K.  after  the  faid  J.  had  fo  ploaghed  and  lowed,  and  before  he 
bd  rrapfd  and  carried  away  the  c^m*  and  before  the  end  of  the  faid  99  yeart,  and  before  the  faid  tims 
vbea,  *c  died.  And  fo  the  defendants  juftit'jr  the  entering  into  the  clofes,  and  reaping  and  carrying 
■M|f  ihtColBy  and  cxcofo  thsmfelres  for  treading,  &c.  a  little  grtfs  upsn  that  occafion. 

Fa  the 
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the  appurtenances,  and  became  and  was  poflefTcd  thereof,  tlte 
faid  Peter  Knight  tlien  being  living,  and  the  intereft  of  the  faid 
PtierKnight  ftill  continuing  therein,  and  being ropofleiFed thereof, 
and  the  faid  Peter  Knight  then  being  living,  and  the  intereft  of  the 
faid  Peter  Kni^kt,  then  continuing  in  the  faid  clofe,  in  which, 
(3c,  he  the  {dcA  Jofeph  afterwards  and  before  any  of  the  faid  times 
when,  6?c.  (to  wit)  on  the  twentieth  day  of  March,  in  die  faid 
year  of  our  Lord  one  thoufand  feven  hundred  and  fixty-eight, 
ploughed  the  faid  clofes  in  which,  &c.  and  then  and  there  fowed 
the  fame  with  corn,  (to  wit)  wheat,  rye,  barley  and  oats  ;  and 
the  faid  Peter  Knight,  after  the  faid  jofebh  had  fo  ploughed  the 
faid  clofes  in  which,  £^r.  and  fown  the  lame  with  corn,  and  be- 
fore the  faid  Jofeph  had  reaped  and  carried  away  the  faid  com, 
and  before  the  expiration  of  the  faid  ninety-nine  years,  ahd  be- 
fore the  faid  time  when,  £3c.  (to  wit)  on  the  firft  day  oi  July 
in  the  year  laft  aforefaid,  at  the  parifh  aforefaid,  (he  the  faid  Fr- 
w  ter  Knight)  died  ;  and  the  faid  cdrn,  fo  fown  by  the  faid  Jofeph 
^  as  aforefaid,  not  being  reaped,  the  faid  Jofeph  in  his  own  right, 
and  the  faid  Edward  and  Peter  Bennett  as  his  fervants,  and  by 
his  command,  at  the  faid  times  when,  £?c.  entered  into  the  faid 
clofes  in  which,  £i?c.  in  and  by  the  ufual  way  there,  in  order  to 
reap  the  faid  corn  fo  fown  by  the  faid  Jofeph  as  aforefaid  ;  and 
.  with  the  (aid  carts,  waggons  and  other  carriages,  drawn  by  the 
faid  cattle  in  the  faid  declaration  mentioned,  did  enter  into  tbe 
faid  clofes  in  which,  &c.  in  and  by  the  ufual  way  there,  in  order 
to  carry  away  the  faid  corn ;  and  on  thofe  occafions  they  the  faid 
Jofeph,  Edward  and  Peter  Bennett  did  unavoidably  a  little  tread 
down,  confume  and  fpoil  the  crafs  there  growing,  with  feet  in 
walking ;  and  the  faid  cattle  in  the  faid  declaration  mentioned,  in 
pafTing  and  repafTing  for  the  purpofe  aforefaid,  by  ftealth  and 
againft  the  will  of  the  faid  Jofeph,  Edward  juid  Peter  Bennett^  did 
a  little  and  by  morfels,  fnatch,  eat  up,  tread  down,  confume 
and  fpoil,  other  the  grafs  there  alfo  growing;  and  with  the 
wheels  of  the  -faid  carts,  waggons  and  other  carriages  in  the  faid 
declaration  mentioned,  on  that  occafion  neceflarily  and  unavoid- 
ably did  a  little  tear  up,  turn  up,  fubvert  and  fpoil  the  foil  of 
the  faid  clofes,  doling  as  little  damage  on  that  occafion  as  they 
f^  efl  egdm  poffibly  could  ;  which  are  the  fame  breaking  and  enterinflr  the 
tranfgreffn,  faid  clofes  in  the  faid  declaration  mentioned,  and  treading  down, 
confuming  and  fpoiling  the  grafs  there  lately  growing,  with  feet 
in  walking,  and  eating  up,  treading  down,  confuming  and  fpoiU 
ing  other  grafs  there  alfo  lately  growing,  with  the  faid  cattle  in 
the  faid  declaration  mentionea,  and  with  the  wheels  of  carts, 
waggons  and  other  carriages,  tearing  up,  fub verting  and  fpoiling 
the  foil  of  the  faid  clofes,  whereof  the  faid  John  hath  above  com- 
plained againft  them,  and  this  they  are  ready  to  verify;  where- 
fore thcv  pray  judgment,  it  the  faid  John  ought  to  have  hk 
aforefaid  aclion  thereof  againft  them,  &c. 
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And  the  faid  John  fays,  that  the  faid  plea  of  the  faid  Jofeph^  Demanww 
Edward  and  PeUr  BenncUj  above  fecondly  pleaded  in  bar,  as 
to  the  faid  breaking  and  entering  the  faid  cloies,  in  the  faid  de- 
claration  mentioned,    and  in  which,  (^c.  and  treading  down, 
confuming   and  fpoiling  the  faid  grafs  there  lately   growing, 
with  feet  in  walking,  and  eating  up,  treading  down,  confuming 
and   fpoiling  the  feid   other  grafs,  there  affo   lately  growing, 
with  the   faid  cattle   in  the   laid  declaration   mentioned,    and 
with  the  wheels  of  carts,  waggons  and  other  carriages,  tearing 
up,  turning  up,  fubverting  and  fpoiling-  the  foil  of  the  faid 
ck>fes,.by  the  laid  Joftph^  Edward  ^nd.  Peter  Bennett  above  done, 
and  the  matters  therein  contained,  are  not  fufiicient  in  law  to 
bar  the  faid  John  from  having  his  faid  a£lion  thereof  maintained 
againft  the  laid  Jofeph^  Edward  and  Peter  Bennett;  to  which 
laid  plea,  and  the  matters  therein  contained,  that  he  thtidiA  John 
is  not  under  any  neceffity,   nor  in  any  wife  bound  by  the  law 
of  this  realm  to  anfwer;  and  this  he  is  ready  to  verify:  where- 
fore,  for  want  of  a  fufiicient  plea  in  this  behalf,  the  faid  John 
prays  judgment,  and  his  damages  by  reafon  of  that  trefpafs  to 
be  adjudged  to  him  ;  and  for  caufes  of  demurrer  in  law  to  that  Special  ciniet 

IJea,  he  the  faid  John^  according  to  the  form  of  the  flatute  in  of  demurrer, 
uch  cafe  made  and  provided,  (hews  to  the  court  here  thefe  caufes  fe„diit^htv« 
following,  (to  wit)  for  that  the  faid  Jofeph,  Edward  and  Peter  not  fet  forth  . 
Benrutt,   have  not,  in  or  by  their  faid  plea,'  fet  forth  the  parti-  tbc<;oin- 
ailar  commencement  of  the  term  of  ninety-nine  years,  under  ^'SiVSw '    - 
which  the  faid  Jo/eph,  Edward  and  Peter  Bennett,  in  and  by  term  of  99 
their  (aid  plea  have  attempted  to  derive  a  title  in  the  faid  Jo-  yc*^ 
f^pk  to  enter  into  the  faid  clofes,  in  which,  &c.  and  to  plough 
and  to  fow  the  fame   with  corn  and  afterwards  to  take  and 
carry  awav  the  faid  com ;  and  alfo  for  that  the  faid  Jo/eph,  Ed-  ad.  Thatde- 
n:arJ  and  Peter  Bennett,  have  not  in  or  by  their  (aid  plea  fet  ^"^JJ^^wS*^' 
forth  or  (hewn  that  the  (aid  Peter  Knight,   at  the  time  of  the  "hat  pf K?at 
making  of  the  faid  fuppofed  demife  of  the  faid  clofes,  in  which,  thc^mc  of 
(3c,  by  the  faid  Peter  Knight  to  the  faid  Jofiph,  or  at  any  time  J^f/j"''^^ 
before,  was  pojffjfed  of  the  faid  clofes,  in  winch,  £i?c.  or  any  of  or  before  wii 
them  but  only  that  he  was  intitled  thereunto;    and  for  that  poffeiTedof 
the  (aid   plea    is    vairue,   uncertain,    infufficient,    and    wants  f*^^  ^'?^*^V 

fc^r—    c:>  ^  but  only  that 

^^^  ®^-  nr    D      /      ^*       he  wasinri//.i 

J.  Bur  land.         thereunto. 

And  the  faid  Jpfeph,  Edward  and  Peter  fay,  that  the  plea  of  Joinder  in  de- 
them  the  faid  Jofeph^  Edward  and  Peter,  by  them  fecondly  •»»"«'• 
above  pleaded  in  bar,  in  manner  and  form  above  pleaded,  and 
the  matters  therein  contained,  are  fufficient  in  law  to  bar  the  faid 
J^kn  from  having  his  faid  aflion  thereof  maintained  againft 
them  the  faid  Joftph,  Edward  and  Peter,  'which  fame  plea  they 
tbc  £ud  Joftph^  Kaward  and  Peter  are  ready  to  verify  and  prove 
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as  the  court  {hall  direS ;  and  becaure  the  faid  Jf^hn  hath  not 
RTifwcred  to  the  faid  plea,  nor  in  any  wife  denied  the  fame, 
they  the  faid  Joffph^  Edward  and  Ptter  pray  judgment,  and  that 
the  faid  John  may  be  barred  from  having  his  faid  a£lton  thereof 
maintained  againll  them.  And  becaufe  the  juftices  here  will 
advife  amongft  themfclves  what  judgment  tt>  give  in  the  pre- 
mifes,  before  they  give  their  judgment  thereupon,  day  is  there^ 
fore  given  to  tlie  paities  alorefaid  here,  until  in  eight  days  of 
Saint  Hilary^  to  hear  their  judgment  thereupon,  for  that  the 
faid  juftices  here  are  not  yet  thereof  advifed,  &?c. 

This  cafe  of  Johns  againft  Wkitky  and  others,  was  well  argued 
in  tlie  laft  term  by  Burland  one  of  the  King's  ferjeants  for 
the  plaintiff,  and  by  Serjeant  Glynn  for  the  defendants ;  and  it 
was  argued  again,  in  this  term,  by  Serjeant  Liigh  for  the  de- 
fendants; and  Serjeant  Davy  was  counfel  for  the  plaintiff, 
ready  to  have  argued. 

Sffi^i/iUr"'  For  the  plaintiff  it  was  argued,  ift.  That  the  plea  in  bar  was 
termlaft.  i'^  becaufe  the  defendants  have  not  fet  forth  therein  the  com* 
It  it  a  rule  in  mencement  of  the  term  of  ninety-nine  years,  viz,  out  of  what 
thVlJom-**"'  ^^^  ^^  ^^^  derived;  that  it  is  an  eftablifhed  rule  in  pleading, 
menccmcntof  ^^^^  ^^^  commencement  of  all  particular  cftates  ought  to  be 
aJl  i>articuUr  fhewn  in  pleas,  avowries,  replications,  &c,  and  the  rcafon  why 
eftates  muft  ^jjg  commencement  of  particular  eftates  muft  be  (hewn  in  plead- 
picading,  un-  ^"8»  ^^»  becaufe  they  are  created,  by  agreement,  out  of  the  pri- 
lefi  in  fome  mitive  eftate  ;  and  the  court  muft  judge  whether  the  primitive 
cafes,  where  eftate  and  agreement  be  fufficient  to  produce  the  particular  eftate 
ailcdg^d  ai  claimed  ;  and  this  is  a  fundamental  rule,  (per  Holt  Chief  Juftice, 
•natter  of  in  the  cafc  of  Scilly  verfus  Daily,  2  Salk.  562.)  which  ought  not 
Inducement,    to  be  broken,  upon  fancied  inconveniencies. 

srf/y.  It  was  infifted  thct  the  bar  was  ill,  becaufe  it^fhews  no 
title  in  Peter  Knight,  to  enable  him  to  demife  to  the  defendant 
Wliitky,  whereupon  a  good  iffue  may  be  taken;  or  which  may 
he  wf  11  traverfed  by  the  plaintiff;  but  the  plea  only  alledgcs, 
that  Peter  Knight  was  lawfully  intitled  to  the  faid  clofes,  in  which, 
t?c.  for  the  remainder  of  a  term,  which  cannot  be  travnerfcd;  be- 
caufe, whether  intttlcd  or  not,  is  matter  in  law,  not  faft.  See  1  Ld. 
Ravm,  332.  2  Lutw.  1232.  And  if  the  plea  had  alledgcd  that 
Peter  Knight  was  lawfully  pofftJTed,  it  would  ftill  have  been  ill  in 
this  cafe,  according  to  2  \A,Kaym,  332.  where  the  title,  not 
the  mere  poffeffion,  is  the  material  pomt  in  qucftion.  Indeed, 
in  the  cafe  of  a  perfonaltrefpafs,  where  the  title  is  not  in  queftion, 
it  is  otherwife ;  as  in  the  cafe  of  Siez/iU  veffus  Avery,  Cro, 
Car,  138.  which  was  trcfpafs,  affault,  battery  and  wounding: 

the 
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the  defendant   pleaded  to  the   wounding  not  gui/ty;    to  the 
aflauit  and  batter)',  he  pleaded,  that  he  was  pojf'j^td  of  an  houfe 
Jet  years^  that  the  plaintiff  entered  his  houfe,  and  would  have 
thnift  him  out  of  poffeflion  thereof,  whereupon  he  molitcr  manus 
impofmt^  to  put  him  out ;    and  the  harm,    if  any  done,  was 
in  defence  of  his  own  poffcffion:  hereupon  the  plaintiff  de- 
murred; and  Goldfmith,  counfel  for  the   plaintiff,  fhewed  for 
caufe,  that  the   defendant  had  pleaded  a   Icafe  for  years,  not 
fhewing  who  made  the  Icafe,  nor  when  it  was  made,   nor  for 
how  m2my  years,  whereas  the  fame  ought  to  have  been  pleaded 
fpccially,  and  {hftytn  particulaitfn;  for  if  it  be  traverfed  there 
cannot  be  any  good  iffue  thereupon ;  and  he  relied  upon  Cro- 
gal*s  Ca/e,  S  iitp,  66.  that  de  injuria  Jim  propria  is  no  plea: 
but  all  the  court  held,  that  the  defendant  had  well  pleaded ;  for 
faying  that  he  vrzs  pr^Jfid for  years,  is  but  an  inducement  and  con- 
vcj'ance  to  his  juftihcation,  and  not  ih^fubftance  thereof,  which  is, 
that  he  offered  to  tkrti/f.  him  out  oj  the  pojfrjjion  of  his  houfe;  and 
whatfoever  title  he  hath,  it  is  not  material ;  for  if  he  was  in 
pofleinon  by  virtue  of  a  leafe,  at  will,  or  any  other  title,  de  in- 
juria fua  propria  is  a  good  plea:  for  the  title   or  i  mere  ft  not 
coming  in  queftion,  (and  what  was  pleaded   or  alledged  being  4  Mod.  412. 
but  an  inducement  to  the  pica)  it  needs  not  to  be   {q  certain  '  ^°*'*  ^'P* 
as  where   it  is  pleaded  by  way  of  title  to  make  a  claim  in         ^ 
the  defendant ;  whereupon  it  was  adjudged  for  the  defendant. 

It  was  infiiled  for  the  defendants,  that  this  was  a  good  jufli-  For  the  dc- 
fication  under  a  bare  pAlfefTion,  that  he  who  ploughs  and  fows  f<rndant«  in 
fliall  reap,  and  take  the  emblements ;  that  it  would  be  a  great  u'u*"*^nn 
hardfhip  upon  under-leffees,  if  they  fliould  he  obliged  to  fet  forth  j©  Geo.  3.  * 
the  original   leafe  in  pleading;  x\\2X.  Knight  the  late  tenant  for 
life  is  dead,  and  that  the  original  leafe  being  determined,  is  de- 
livered up  and  in  the  hands  of  the  plaintiff  J^i?^ 72 j,  the  owner  of 
the  inheritance,  and  not  in  the  power  of  the  defendants  to  fet 
forth  in  their  plea. 

Upon  this  firft  argument  Wilmot  Chief  Jufl ice  fpoke  to  this 
elTeft,  viz.  I  would  try,  if  it  be  poffible,  to  fupport  this  plea; 
for  it  is  very  hard  upon  under-tenants,  to  be  obliged  in  plead- 
ing to  fet  forth  the  original  leafe;  fince  the  cafe  01  Scilly  verfus 
Daily,  in  Salk,  and  IjI.  Raym.  I  am  inclined  to  think  there 
have  been  fome  diflinftions  taken  between  particular  eftates  dt- 
termined,  and  fuch  as  zx^  fohfifiing  t  the  tenant  Jofeph  Whitley 
[the  defendant]  has  an  undoubted  right  to  the  emblements,  and 
the  law  gives  him  a  licence  to  enter  and  take  tliem.  The  ori- 
ginal Icale  being  determined,  belongs  to  the  lefTor  [the  plaintiff 
Johns'\^  and  (probably)  is  delivered  up  to  him  by  the  executors 
gf  Knight;  and  now  fays  the  plaintiff,  [johns)i\\^  original  leffor, 
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lo  the  prefent 
term. 


IVUliam 
Jones,  453. 


Judgment  of 
the  court. 


A  nale  in 
pleading  a 
particular 
cftace. 


you  muft  Chew  the  leafe  (wliich  I  have  in  my  own  power)  in 
your  plea;  this  matter  would  not  ftand  one  minute's  debate  in  a 
court  pf  equity ;  and  I  hope  and  wi(h  wc  may  be  able,  upon 
further  conlideration,  to  make  this  plpa  good:  it  we  cannot,  but 
aie  bound  by  the  rules  of  pleading  to  lay  it  is  bad,  I  mull  fay 
that  this  is  a  very  hard  cafe.  In  Hilary  term  the  reft  of  the 
court  were  much  inclined  to.  fupport  the  plea  if  poflible;  andi 
adjourned  it  for  further  confideratign  until  this  preient  time. 

Serjeant  Davy  was  ready  to  argue  for  the  plaintiflf,  but  the 
court  flopped  him,  and  called  upon  Serjeant  Leigh  to  fupport 
the  plea  it  he  could.-^He  admitted  the  cafe  of  Scilly  and  Dally 
to  be  good  law,  but  endeavoured  to  diftinguifh  this  cafe  from 
that,  by  faying  that  the  defendant's  here  claim  no  eftate,  no  title 
or  po.TeflTioh  in  or  of  the  clofes,  in  which,  &c*  but  a  ri^ht 
only  to  enter  and  take  the  emblements  to  which  Whitley  is  in- 
titled,  and  which  is  a  matter  collateral  to  the  title  of  the  land, 
^nd  therefore,  that  they  were  not  obliged  to  fhew  the  com- 
mencement of  the  original  leafe  in  pleading,  which  was  not 
in  their  power,  the  fame  being  now  in  the  hands  of  the 
plaintiiT, 

Curia,  Wc  were  inclined,  and  wifhcd  to  fupport  this  jilca 
if  poflible,  we  faw  the  inconvenience  of  obliging  the  defend- 
ant to  fet  out  the  original  leafe  which  is  not  in  his  power, 
and  therefore  took  time  to  confider,  whether  we  might  not 
legally  deviate  from  the  general  rule  of  pleading  in  the  cafe 
before  laid  down ;  but  we  are  of  opinion  that  we  cannot  de- 
part from  it.  The  cafe  of  Sally  verfus  Dally  is  good  law,  where- 
in this  fundamental  rule  is  laid  down,  that  wherever  a  particular 
eftaie  is  pleaded  it  muft  be  (hewn,  and  derived  out  of,  and  from 
the  fee ;  but  here  it  is  not  fhewn  or  known  who  is  feifed  m 
fee.  Eftates  in  fee-fimple  may  be  generally  alledged,  but  the 
commmctmtnt  of  eftates  tail,  and  other  particular  eflates,  mu|l 
be  alledged  in  pleading;  unlefs,  in  fome  cafes,  where  they  are 
alledged  by  way  of  inducement.  Co,  Lit,  303.  b.  One  great 
reafon  for  this,  is,  that  a  fee  may  be  proved  by  afts  of  owner- 
fhip,  or  long  poftefTion  ;  a  fee  may  be  acquired  by  wrong,  but  a 
particular  eflate  cannot  be  got  by  wrong ;  10  that  no  evidence  can 
prove  the  exiftence  of  a  particular  eftate,  without  deriving  it  from 
the  fee ;  he  who  has  the  fee,  has  a  right  in  trefpafs  to  call  on 
any  body,  and  fay,  '*  ftiew  me  your  particular  eftate,  either  from 
•*  me,  or  from  fome  ftranger;*  for  if  a  ftranger  has  diffeifed  the 
plaintiff,  and  he  enters  and  acquires  his  eftate  in  fee  again,  that 
deftroys  all  claimers  under  the  diffeifor.  And  he  can  call  upon 
them  in  trefpafs  to  fhew  title  from  the  fee.     The  cafe  in  tro. 
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Car.  138.  cited  above,  is  the  beft  cafe  to  the  point  in  que&ion, 

and  agreeable  to  the  rule  of  Co,  Idtt.  303.  b.     There  is  a  great 

difference  between  a  trefpafs  quarc  claufu7n /regit ^  and  a  perfonal 

trefpafs  of  aiTault  and  battery ;  in  the  firft,  the  plaintitt  calls  it 

his  cloje^  and  if  the  defendant  will  difpute  that,  he  muft  fet  up  a 

fcifin  in  fee,  or  derive  a  title  irom  the  fee ;  which  feifin  in  fee 

mw  be  proved   by   afts  of  owncrftiip,  whereof  the  jury   can 

judge,  but  a  particular  eftate  may  depend  upon  a  great  variety  of 

matters,  both  of  law  and  faft ;  and  the  more  you  try  the  ge- 

ncral  rule  above  laid  down,  the  more  reafon  appears,  tliat  yott 

muft,  in  pleading,  derive  the  particular  eftate  from  the  leC' 

Judgment  for  the  plaintiff,  per  totam  curiam. 

Godfrey  ver/us  Saunders.     C.  B.  iSa^  94.] 

This  record  is  entered  of  the  terra  of  Saint  Michael^  in  the  tenth  Dkkiat  pfo« 
year  of  the  reign  of  King  George  the  Third,  in  the  657,  658,  «^n««y 
659,  660,  661,  G?  662.  Rolls,  ^wA  a  Rider :  and  was  tran- 
fcribed  from  the  Rolls  by  the  Reporter,  with  his  own  hand, 
as  follows.  Elfewhere,  of  the  terra  of  the  Holy  Trinity,  in 
the  eighth  year  of  the  reign  of  King  George  the  Third,  upon 
the  472,  473,  474,  475  G?  476.  Rolls,  it  is  thus  conUined  : 

London,  CTIIOMAS  SAUNDERS,    late  of  the  parifh  of  Saint  Dedamfioa 
(to  wit.)  -*    George  Hanover  Square^  in  the  county  of  Middlefex,  «n«r*ii«r 

Efq.  was  fumrnoned  toanfwer  Thomas  Godfrey,  Efq.  3?^*"*f^^ 
of  a  plea  that  he  render  to  the  faid  T.  G.  a  reafonablc  account  fuivmog 
ftf  the  time  in  which  he  and  one  Solomon  Salomons  now  deceafed,  bamaFof  the 
aad  whom  the  faid  T.  S.  hath  furyived,  were  the  bailiffs  of  the  f^^f^' 
f^i  T,  G.    And  thereupon  the  faid  T.  G.  by  Thomas  life  his  \hni^twMt  4f 
attorney,  fays,  that   whereas  the  faid  T.  S,  and  the  faid  S.  S.  tb^tpleading^ 
now  deceafed,  and  whom  the  faid  T,  S.  hath  furvived,  were  for  P-95  ^H'X 
a  long  time,  (to  wit)  from  the  firft  day  of  June  in  the  year  of 
our  lord  1754,  until  the  firft  day  of  may   in  the  year  of  our 
Y^^  755.  tl^e  bailiffs  of  the  laid  T.  G.    (to  wit)  at  London 
«ore&id,  that  is  to  fay,  in  the  parifh  of  Saint  Mary  le  BoWj  in 
^yuioi  Cheap;  and  during  that  time,  had  the  care  and  ad- 
Pwnifiration  of  divers  goods  and  merchandizes  of  the  faid  T.  G. 
thA  is  to  fay,  twelve  cbefts  of  coral  beads,  containing  a  large 
<}uamity ,  (to  wit}  three  thoufand  pounds  weight  of  coral  beads 
w  the  laid  Tl  C  of  great  value,  (to  wit)  of  the  value  of  12000/. 
of  lawful  money  of  Great  Britain,  to  be  merchandized  and 
made  profit  of  for  the  faid  T.  G,  and  to  render  a  reafonablc  ac- 
count  of  the  fame  to  the  faid  T.  G.  when  they  the  faid  T.S. 
^i  S.  S*  fhould  be  afterwards  thereto  required ;  yet  the  faid 
7.  ^^n^  S.  «$.  in  the  Ufc  time  of  th^  faici  S.  S.  or  the  faid  T. 

S. 
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S.  (itice  the  deceafe  of  the  faid  5.  5.  (although  often  required) 
have  not,  nor  hath  either  of  them,  rendered  a  re3fonabie  account 
c(  the  fame  to  the  faid  T.  G.  but  the  faid  T.  S,  and  the  faid  S.  S. 
in  the  life-time  of  the  faid  S.  S.  and  the  faid  71  5.  fmce  the  de- 
ceafe of  the  faid  S.  5.  have  altogether  refufed,  and  the  faid  T.  5. 
ftill  doch  refufe  (b  to  do  to  the  faid  71  G.  iiis  damage  of  12000/. 
and  therefore  he  brings  fuit,  &r. 

f  i  Ptca.  And  the  faid  7.  S.  by  Rowland  Uckbarrow  his  attorney,  come* 

'^^cib'be      *^  defends  tlie  wrong  and  injury,  when,  &c.  and  fays,  that  the 
m^nevf r  the  ^^  T.  G.  Ought  not  to  have  or  maintain  his  aforefaid  a3ion 
WCffof     -    againd  him,  heczuk  frotfjlin^  that  he  the  faid  7.  5.  never  was  ' 
F**"'*^*         the  bailiff  of  the  faid  T.  G,  as  m  the  faid  declaration  is  above  fup- 
j>ofed  ;  for  plea,  he  the  faid  7.  5.  fays,  that  the  faid  5.  S.  in  the 
laid  declaration  mentioned,  was  the  fole  bailiff  of  the  faid  71  G. 
for  the  faid  time  in  the  faid  declaration  mentioned,  and  during 
that  time  had  the  care  and  admin iilration  of  the  faid  goods  and 
merchandizes  in  the  faid  declaration  mentioned,  to  be  merchan- 
dized and  made  profit  of  for  the  faid  71 G.  and  to  render  a  reafon- 
able  account  of  the  fame  to  the  faid  T.  G.  when  the  faid  S.  S.  fhould 
be  thereto  required,  (to  wit)  at  London  aforefaid,   in  the  parifli 
Andtnrtd'   and  ward  aforefaid;  without  this,   that  the  faid   7.  5.  and  S.  S. 
e:h  that  he     were  the  bailiffs  of  the  faid  7.  G.  and  had  the  care  and  admini- 
tbebaJiiffTo?  ^^tion  of  the  goods  and  merchandizes  of  the  faid  7.  G.  in  the 
the  plaintiff'. ,  faid  declaration  mentioned,  to  be  merchandized  and  made  profit 
of  for  the  faid  71  G.  and  to  render  account  thereof  when  they 
Ihould  be  thereto  required,  in  manner  and  form  as  the  faid  T.  G. 
has  above  alledged  in  that  behalf;  and  this  the  faid  7.  S,  is  ready 
to  verify :  ^vherefore  he  prays  judgment  if  the  faid  7.  G.  ought 
to  have  or  maintain  his  atorefaid  aftion  thereof  againft  him,  &c. 
D-fcndanfi     And  for  further  plea  in  this  behalf,  by  leave  of  the  court  here 
fecondpiet      for  this  purpofe  firfl  had  and  obtained,  according  to  the  form  of 
Ifthcftatiite    ^1^^  flatute  in  fuch  cafe  made  and  provided,  the  faid  7.  5.  pro- 
ptumutioni.  .^^jji„g^  that  he  the  faid  7.  S.  never  was  the  bailiff  of  the  faid 
T.  G.  as  in  and  by  the  faid  declaration  is  above  fuppofed  ;  nor 
had  any  concerns  or  dealings  with  the  faid  7.  G.  during  any  part 
of  the  lime  in  the  faid  declaration  mentioned,  as  a  merchant, 
faftor  or  fervant,  in  the  trade  of  merchandize  ;  fa}-s,  that  there 
was  pot  any  open  or  current  account  between  the  faid  7.  G.  and 
the  faid  T.  S.  and  5.  S,  in  the  life-time  of  the  faid  5.  or  be- 
tween the  faid  7.  G.  and  the  faid  7.  S.  fince  the  death  of  the 
faid  S.  as  aforefaid,  at  any  time  within  fix  years  next  before  the 
fuing  forth  of  the  faid  original  writ  of  the  faid   7.  G.  in  this  be- 
half; and  this  the  faid  7.  5.   is  ready  to  verify  :  wherefore  he 
praj's  judgment,  if  the  faid  7.  G.  ought  to  have  or  maintain  his 
Third  plea,      aforefaid  aftion  thereof  againfl;  him,  &r.     And  for  further  plea, 
by  leave  of  the  court  here  for  this  purpofe  firft  had  and  obtained, 

1  according 
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according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and  pro* 
vidcd,  he  the  faid  T.  S.  fays,  that  the  faid  T.  G.  ought  not  to 
have  or  maintain  his  aforefaid  a3ion  againft  him,  becaufe,  he 
fays,  that  long  before,  and  during  part  of  the  faid  time  in  the 
faid  declaration  mentioned,  fto  wit)  from  the  faid  iirft  day  of 
J^une  in  the  year  of  our  Lora  17/54,  until  the  14th  day  of  janu- 
ary  in  the  faid  year  of  our  Lord  1755,  he  the  faid  T.  S.  was  go- 
vernor of  Fort  Saint  George,  in  the  Eafi  Indies  ;  that  is  to  fay,  the 
refident  or  chief  fervant  there,  to  the  United  Company  of  Mer- 
chants of  England  trading  to  the  Eafi  Indies^  by  them  appointed 
and  fiationed  there  in  conftant  refidence,  for  the  prote£lion  and  fe- 
curity  of  the  trade  of  the  faid  company  there,  and  of  their  rights 
and  privilej^es  refpefling  the  fame ;  and  that  the  faid  iS.  S,  in  his 
life-time,  and  during  all  the  faid  time  above  fpecified  and  long 
before  and  after  that  time^  was  a  merchant  and  fa£lor  there,  and 
a  correfoondent  of  the  faid  T.  G,  and  a  perfon  remarkably  wdl 
ftilled  m  buying  and  felling  of  coral  and  coral  beads,  and  in 
the  knowledge  and  purchaung  of  diamonds,  and  well  known  to 
the  faid  71  C  fo  to  be,  fto  wit)  at  London  aforefaid,  in  the  parifli 
and  ward  aforefaid:  ana  the  faid  T,  5.  further  fays,  that  accord- 
ing to  the  ufage  and  cuftom  of  thetrs^de  of  the  faid  United  Com- 
pany of  Merchants  ol  England  trading  to  the  Eaft  Indies^  and  by 
the  rules  and  orders  of  the  faid  company,  which,  before,  and  at 
the  time  of  the  exportation  of  the  laid  goods  and  merchandizes 
in  the  faid  declaration  mentioned,  were,  and  from  thenceforth 
hitherto  have  been,  and  ftill  are  in  force  and  obferved  by  the  faid 
company,  and  thofe  who  trade  under  their  leave  and  permiflion, 
every  perfon  exporting  coral  or  coral  beads  from  England  to  Fort 
Saint  George  zfoTchid,  ought  and  is  obliged  to  make  the  returns 
for  the  fame  in  diamonds ;  and  in  order  the  more  efFeftually  to 
enforce  fuch  returns,  to  confign  the  faid  coral  and  coral  beads 
to  the  faid  governor  or  prefident  of  Fort  Saint  George  aforefaid,  for 
the  time  being,  and  to  any  other  perfon  or  perfons  fuch  exporter 
(hall  think  (it  to  entruil  or  employ  on  his  own  behalf;  and  that 
the  faid  T.  G.  well  knowing  the  premifes,  and  being  pofleffed 
of  the  faid  goods  and  merchandizes  in  the  faid  declaration  men- 
tioned, (to  wit)  the  faid  twelve  chefts  of  coral  beads,  and  being 
defirous  to  export  the  fame  from  England  to  Fort  Saint  George 
aforeCadd,  according  to  the  ufage  and  cuftom  of  the  trade  of 
the  faid  company,  and  in  obedience  to  the  faid  rules  and  orders 
of  the  faid  company,  refpefting  the  fame ;   he  the  laid  T,  G. 
before  the  faid  firft  day  of  June  in  the  faid  declaration  men- 
tioned, (to  wit)  on   the  firft  of  January  in  the  faid  year  of 
our  Lord  1754,  by  and  with  the  leave  of  the  faid  company, 
for  this  purpofe  firft  had  and  obtained  in  confequence  of  a 
petition  made  to  them,  according  to  the  ufage  and  cuftom  of 

tlie 


76  Easter  Term  10  Geo.  III.  177 0. 

the  faid  company  in  this  behalf,  by  the  faid  T.  G.  at  London  afore* 
faid»  in  the  parifh  and  ward  aforcfaid,  (hipped  the  faid  goods  in  the 
faid  declaration  mentioned,  on  board  divers  (hips  or  veffels  em- 
ployed by  the  faid  company  in  their  trade  aforefaid,  to  be  ex- 
ported and  carried  therein  from  England  to  Fori  Saint  George 
aforefaid,  in  the  Eajl  Indies^  and  directed  and  configned  the  fame 
goods  to  the  governor  of  Fort  Saint  George^  and  to  the  faid  5.  S. 
in  his  abfence,  to  the  governor  and  one  John  Wai/h  ;  abfent  the 
faid  John  fVdl/k,  to  the  governor  and  one  Henry  Vanfitiart;  to 
be  by  them  received  and  difpofed  of  to  the  mod  advantage  of  the 
faid  T.  G.  at  Fort  Saint  George  aforefaid,  for  ready  money  as  the 
faid  T.  G,  hoped ;  but  if  any  refpite  or  credit  was  neceflary,  that 
it  (hould  be  given  only  to  folid  buyers,  where  no  rifque  was  run; 
and  when  the  fame  were  difpofed  of,  to  fend  the  account  of  the 
fales  to  him  the  faid  T.  G.  and  to  make  him  returns  in  diamonds 
moft  proper  for  the  market  at  London  ;  which  faid  goods  and 
merchandizes  fo  (hipped  and  exported  by  the  faid  Tl  C.  as  afore- 
faid, afterwards,  (to  wit)  on  the  fird  day  of  September^  in  the 
faid  ^ear  of  our  Lord  1734,  at  Fort  Saint  George  aforefaid,  were 
received  by  the  faid  S.  S.  in  Iks  life-time,  and  by  the  faid  T.  S. 
as  the  then  governor  as  aforefaid,  w)nlft  he  fo  remained  and  con- 
tinued governor  of  Fort  Saint  George  aforefaid,  and  were  tlien 
and  there  delivered  over  to  the  cuflody,  care  and  management  of 
the  faid  5.  S.  by  the  faid  T,  S.  the  then  governor  as  aforefaid,  to 
be  fold  and  difpofed  of  by  the  faid  S.  S.  according  to  his  (kill 
aforefaid,  and  the  tiuft  repofed  in  him  by  the  faid  T.  G.  for  the 
moft  advantage  of  the  faid  T.  G.  (to  wit]  at  London  aforefaid, 
in  the  pari(h  and  ward  aforefaid  ;  and  the  laid  T.  S.  further  fays, 
that  the  greater  part  of  the  faid  goods  and  merchandizes  afore- 
faid, and  whilft  the  faid  T.  S,  fo  remained  governor  as  aforefaid, 
(to  wit]  on  the  3ift  day  of  OSober^ in  the  year  of  our  Lord  1754, 
were  (old  and  difpofed  of  by  the  faid  S.  5.  at  divers  places  in 
the  Eaft  Indies ^  to  the  moft  advantage  of  the  faid  71  C.  to  folid 
buyers  ;  and  that  the  money  or  produce  arifing  from  the  faid  fales, 
was  paid  to  the  faid  S.  S.  and  by  him  wholly  received,  to  be  laid 
out  and  '  inverted  by  him  in  diamonds  at  the  proper  markets  for 
that  purpofe  in  the  Eaft  Indies,  which  faid  markets  lie  at  a  great 
diftance  up  the  country  from  Fort  Saint  G^(?r^«  aforefaid,  ac- 
cording to  the  beft  of  his  faid  (kill  tliercin,  and  for  the  moft 
bcne(it  of  the  faid  T.  G.  and  all  the  refidue  and  remainder  of  the 
faid  goods  and  merchandizes  fo  (hipped  by  the  faid  T.  G.  and 
configned  as  aforefaid,  afterwards,  (to  wit)  on  the  lath  day  of 
January,  in  the  year  of  our  Lord  175,5,  was  alfo  fold  and  dif- 

f>ofed  by  the  faid  5.  5.  for  the  moft  benefit  of  the  faid  T.  G.  to 
Qlid  buyers,  and  a  reafonable  and  necclfary  refpite  or  credit  (to 
wit)  the  fpace  of  three  months,  was  given  to  fuch  buyers  tor 
the  payment  to  be  by  them  refpe£livcly  made  for  the  fame  to  the 

(aid 
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faid  5.  S.  that  is  to  fay,  at  London  aforeraid,  in  the  parifli  and  ward 
aforefaid:  and  the  faid  T,  S.  in  iacl  fays,  that  he  the  faid  T,  S.  did 
not  interfere  or  intermeddle  with  the  laid  S.  S.  in  the  condud  or 
management  of  the  faid  fales,  but  left  the  fame  entirely  to  the 
ikill  and  judgment  of  the  faid  S.  S»  to  whom  the  faid  manage- 
ment ou^t  and  was  intended  to  be  fo  left  by  the  aforefaid  con-    ' 
fignmcnt  of  the  faid  T.  G.  and  that  he  the  faid  71  5.  never  re- 
ceived any  part  whatfocver  of  the  monies  or  produce  arifing  or  to 
arife  from  the  faid  fales,  or  of  any  of  them  ;  and  that  he  the  fai^ 
r.  S.  left  the  conduft  and  management  of  the  uiveftment  of  all 
the  faid  money  and  produce  in  diamonds  to  the  faid  5.  S,  pur- 
fuant  to  the  intent  and  meaning  of  the  faid  T,  G.  and  oi  his 
confignment  aforefaid,  and  according  to  the  truft  by  him  for 
that  purpofe  repofed  in  the  faid  S,  S.  and  that  he  the  faid  71  S. 
never  received,  nor  was  intitled  to  receive,  any  part  of  the  profit 
or  commiflion  which  the  faid  S,  5.  received  or  was  intitled  to 
receive^  upon  the  inveftment  of  the  faid  money  and  produce  in 
diamonds,  according  to  the  ufage  and  cuftom  of  the  faid  trade 
at  Fort  Saint  George  aforefaid,  and  in  the  Eafi  Indies,  (to  wit)  at 
London  aforefaid,  in  the  parifli  and  ward  aforefaid  ;  and  the  faid 
T.S.  further  fays,  that  the  faid  5.  S.  in  his  life-time,  and  the 
faid  T,  S.  whilft  he  fo  remained  and  continued  governor  as  afore- 
faid, (to  wit)  on  the  14th  day  of  January,  in  the  faid  year  of  our 
Lord ^  1755,  rendered,  fent  and.  tranfmitted,   from  Fort  Saint 
fo(?ry«  aforefaid,  to  the  faid  Tl  G.  a  true,  full  and  J uil  account 
of  all  the  faid  fales  of  the  faid  goods  and  merchandizes,  and  of 
the  whole  produce  then  arifen  and  to  arife  from  fuch  fales  ;  and 
that  afterwards,  on  account  of  the  bad  ftate  of  health  of  him  the 
faid  71  S.  and  in  purfuance  of  a  refolution  on  that  account  taken 
long  before,  and  whereof  the  faid  7.  G.  before  the  time  of  the 
making  of  the  faid  confignment  of  the  faid  feveral  goods  and 
mercliandizes  in  the  faid  declaration  mentioned,  or  of  any  of 
them,  had  notice,  he  the  faid  7.  5.  (to  wit)  on  the  faid  14th 
^y  ol  January,  in  the  faid  year  of  our  Lord   1755,  refigned 
and  totally  quitted  the  faid  government  of  Fort  Saint  George 
aforefaid,  and  ceafed  to  be  governor  thereof,  and  was  then  and 
there  fucceeded  in  his  government  aforefaid,  by  one  George  Pigott, 
£fq.  wIk>  was  then  and  there  appointed  and  became  governor  of 
Fort  Saint  George  aforefaid,  in  the  room  of  the  faid  7.  S,  and 
the  faid  7.  5.  at  the  time  he  fo  ceafed  to  be  governor  as  afore- 
faid, then  and  there,  (to  wit)  at  Fort  Saint  George  aforefaid,  left 
in  the  hands  of  the  faid  S.  S,  the  whole  money  and  produce  then 
'  arifen  and  by  him  received,  and  all  the  fecurities  for  the  future 
money  and  produce  to  arife  and  to  be  received,  from  the  faid 
fales  and  each  of  them,  for  him  the  faid  S,  S.  to  make  returns 
thereof  to  the  (aid  7.  G,  in  diamonds,  according  to  the  afore- 
faid Hull  of  the  faid  5.  S.  therein,  and  according  to  the  trufi  re- 
pofed 
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pofed  in  him  by  the  faid  T.  G.  in  that  behalf  as  aforefsdd;  and 
the  (aid  S,  S,  then  and  there  had  and  kept  the  fame  money,  pro. 
duce  and  fecurides  in  his  hands  as  aforefaid,  and  undertook  the 
care,  adminiftration  and  management  thereof,  for  tlie  purpofe 
aforefaid ;  and  the  faid  T.  S.  further  fays,  that  he  the  faid  T.  S, 
afterwards,  (to  wit)  on  the  faid  14th  day  of  January ^in  the  faid 
year  of  our  Lord  1755,  failed  and  departed  from,  and  left  fori 
Saint  George  aforefaid,  and  returned  to  England;  and  that  whilft 
he  remained  and  continued  governor  as  aforefaid,  of  Fort  Saint 
George  aforefaid,  he  never  interfered  or  intermeddled,  or  was  re- 
quired to  interfere  or  intermeddle,  by  the  faid  71 G.  or  by  the 
laid  5.  S.  or  any  other  perfon,  in  or  about  the  fales  or  produce  of 
the  faid  goods  and  merchandizes,  or  in  or  about  the  returns  to  be 
made  thereof  by  the  (aid  •$.  5.  to  the  faid  T.  G,  as  aforefaid^ 
further  or  in  anv  other  manner  than  as  an  official  and  temporary 
conlignee  or  faftor,  as  fuch  governor  as  aforefaid,  and  as  the  duty 
of  his  office  or  (lation  as  fuch  governor  required ;  and  that  he 
the  faid  T.  5.  never  after  the  day  and  year  laft  mentioned,  vrhen 
he  failed  from  Fort  Saint  George  as  aforefaid,  nor  at  any  time 
after  he  fo  ceafed  to  be  governor  as  aforefaid,  at  all  interfered  or 
intermeddled,  in  any  manner  whatfoever,  with  the  faid  fales  or 
produce  of  the  faid  goods  and  merchandizes,  or  any  part  thereof, 
or  with  the  faid  returns  to  be  made  thereof  by  the  laid  S.  S.  to 
the  faid  T.  G.  and  that  at  the  time  he  the  faid  T.  S.  fo  failed 
from  Fort  Saint  George  as  aforefaid,  the  faid  S.  S.  was  then  and 
there  in  the  firft  and  principal  repute  and  eftimation  as  a  fa£kor, 
in  fuch  way  as  aforefaid.  Doth  with  refpeQ  to  the  fortune  and 
circuni(Unces  of  the  faid  S.S.  and  to  his  fl;.il],  care  and  integrity; 
and  the  faid  T.  S.  further  fays,  that  he  the  faid  T.  S.  afterwards, 
(to  wit)  on  the  a^th  day  of  J^une^  in  the  year  of  our  Lord  1755* 
arrived  in  England;  and  that  the  faid  T.  G,  afterwards,  andatter 
the  faid  T.  G.  had  received  the  faid  account  fo  tranfmitted  to 
him  by  the  faid  S.  S,  and  the  faid  71  S.  whilA  he  remained  go- 
vernor of  Fort  Saint  George  as  aforefaid,  and  after  the  faid  7.  G. 
had  notice  of,  and  well  knew  all  the  premifes  aforefaid,  (to  wit) 
on  the  30th  day  of  June  aforefaid,  in  the  year  laft  aforefaid,  and 
on  divers  other  days  and  times  between  that  day  and  the  firft 
day  of  September  in  that  year,  had  divers  interviews  with  the  faid 
T.  S.  and  divers  converfations  with  him  concerning  the  premifes ; 
at  which  faid  interviews  and  converfations,  or  at  any  other  time 
before  the  faid  firft  day  .of  Settevdfer^  and  before  the  news  arrived 
in  England  of  the  failure  ot  the  (aid  S.  S.  in  his  circumftances, 
he  the  faid  7.  C  never,  in  zny  manner,  intimated  a  difapprob»- 
tion  of  the  conduft  of  the  faid  7.  S.  with  refpcft  to  the  faid 
confignment,  or  the  leaving  the  whole  management  thereof  to 
the  faid  S.  S.  as  aforefaid,  or  that  he  looked  upon  or  confidered 
the  faid  7.  S.  as  anfwerable  to  the  (aid  T.  C.  for  the  conduft  of 
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the  faid  5.  S,  with  refpe£t  to  the  faid  coDfignment,  or  for  the 
produce  or  returns  theieof ;  and  that  the  firii  news  of  the  failure 
of  the  faid  5. 5.  in  his  circumftances,  arrived  in  England  long 
alter  the  faid  feveral  interviews  and  converfations  of  the  faia 
T.  S.  with  the  faid  71  C.  (to  wit)  on  the  oth  day  of  SepUmbtr 
in  the  year  iail  mentioned,  and  not  before ;  and  that  he  the 
faid  r.  S.  before  the  day  laft  mentioned  never  heard  of,  nor  had 
the  lead  fufpicion  of  the  faid  failure,  or  likelihood  or  probd* 
bility  thereof ;  that  is  to  fay,  at  London  aforefaid,  in  the  pariih 
and  ward  aforefaid ;  and  this  he  the  faid  T.  S.  is  ready  to  verify : 
wherefore  he  prays  judgment,  if  the  faid  7".  G.  ought  to  have  or 
maintain  bis  atorefaid  action  thereof  againft  him,  &c. 

C.  Narcs. 

And  the  faid  T,  G.  as  to  the  faid  plea  of  the  faid  T,  S.  by  Rq>rKjtioa 
him  firft  above  pleaded  in  bar,  faith,  that  he,  by  reafon  of  any  to  tkc  fifft 
thing  in  that  plea  alledged,  ought  not  to  be  barred  from  having  ^ 
or  maintaining  his  faid  a£lion  againft  the  faid  71  S.  becaufe  he 
as  before  faith,  that  the  faid  7.  S.  and  S.  S.  were  bailiffs  of  him 
the  faid  7.  G.  and  had  the  care  and  adminiftration  of  the  faid 
goods  and  merchandizes  of  him  the  faid  7.  G.  in  the  iaid  de- 
claration mentioned,  to  be  merchandized  and  made  profit  of,  for 
him  tlie  faid  7.  G.  and  to  render  account  thereof  when  they  ^ 
fliould  be  thereto  required,  in  manner  and  form  as  the  7.  C, 
hath  above  alledged  in  that  behalf;  and   this  the   faid   7.  G. 
prays  may. be  enquired  of  by  the  country,  and  the  faid  7.5.  doth 
the  fame  likewife.     And  tlie  faid  7.  G.  as  to  the  faid  plea  of  Replka^nn 
the  faid  7.  5.  by  him  fecondly  above  pleaded  in  bar,  faith^  that  ^oiecoo* 
he.  by  reafon  of  any  thing  therein  alledged,  ought  not  to  be  ^*** 
barred  from  having  or  mamtaining  his  aforefaid  adion  againft 
him;  htcdxxk prolylingy  th^t  that  plea,  and  the  matter  therein 
contained,  are  wholly  infufficient  in  law  to  bar  or  preclude  him 
tiic  fail  2\  Q,  from  having  or  maintaining  his  aforefaid   a3ion 
Jljainllthe  faid  7.  S.  yet,  for  replication  m  this  behalf,  the  faid 
^'  G,  faith,  tliat  he  the  faid  T.  G.  during  the  time  in  the  faid 
declaration  mentioned,  and  before,  was,  and  yet  is  a  merchant, 
that  is  to  {ay,  at  London  aforefaid,  in  the  pariih  and  ward  afore- 
faid;  and  that  the  faid  7.  S.  and  5.  S.  during  the  time  in  the 
fi*id  declaration  mentioned,  were  the   faftors  of  him   the  faid 
7.  C.  and  during  that  time,  as  fuch  faftors  of  him  the  faid  7.  C. 
had  the  care  and  adminiftration  of  the  faid  goods  and  merchan- 
dizes  in  the  faid  declaration  mentioned,  to  be  merchandized  and 
made  profit  of  for  the  faid  7.  G.  and  to  render  a  reafonable  ac- 
count of  the  fame  to  the  faid  7.  G.  when  they  the  faid  7.  S. 
and 5.. 5.  fliould  be  thereto  required;  and  that  the  account  de- 
manded by  the  faid  a£lion  now  brought,  and  profecuted  by  the 
iaid  7.  G.  againft  the  faid  7.  S.  concerneth  the  trade  of  mer- 
chandize 
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chaivlize  between  him  the  faid  T.  C  as  a  merchant,  and  thd 
laid'  T.  5.  and  5.  S.  in  his   life-time,  as  fa£lors  of  him  the 
iaid  T.  G.  that  is  to  fay,  at  London  aforefaid,  in  the  parifh  and 
ward  aforefaid ;  and  the  faid  T,  G.  further  faith,  that  no  account 
or  accounts  whatfoever  of  the  faid  goods  and  merchandizes  in  the 
laid  declaration  mentioned,  or  any  part  thereof,  or  of  the  profits 
thereof,  or  any  part  thereof,  was  or  were  ev^r  adjufied  or  fettled 
between  him  the  faid  T.  C.  and  the  faid  T.  S.  and  5.  S.  or  either 
of  them,  in  the  life-time  of  him  the  faid,S.  S.  or  between  him  the 
faid  T.  G.  and  the  fard  71  S.  fmcc  the  deceafc  of  the  faid  S,  S.  and 
this  the  faid  T.G.  is  ready  to  verify ;  wherefore  he praysjudgment, 
and  that  the  faid  T,  S,  to  account  with  him  the  (aid  1\  C.  of  the 
time  in  which  he  and  the  faid  .S.  5.  were  the  bailifls  of  him  the  faid 
T.G.  and  had  the  care  and  admin iltration  of  the  faid  goods  and 
merchandizes,  to  be  merchandized  and  made  profit  of,  for  the 
Replkition     faid  T.  G.  may  be  adjudged,  6?r.     And  the  faid  T.  G.  as  to  the 
to  the  third     faid  plca  of  the  faid  715.  by  him  laftly  above  pleaded,  w;th 
paweVonhc    ^cfpcft  to  part  of  the  faid   coral  beads  ni  the  faid  declaration 
goods.  mentioned,  that  is  to  fay,  1800  pounds  weight  of  the  faid  coral 

beads,  parcel  of  the  faid  goods  and  merchandizes  in  the  faid  de- 
claration mentioned,  faith  that  by  reafon  of  any  thin^  by  the 
faid  7.  5.  above  in  that  plea  alledged,  he  the  faid  T.  G.  ought 
not  to  be  barred  from  having  or  maintaining  his  aforefaid  a3ion 
thereof  again  ft  him  ;  becaufe  protelUng,  that  ihat  plea,  and  the 
matters  therein  contained,  are  wholly  infulficient  in  law  to  bar 
or  preclude  him  the  faid  7.  G.  from  having  or  maintaining  his 
aforefaid  attion  thereof  againft  the  faid  7.  5.  yet,  for  replicatioa 
in  this  belialf,  the  faid  7.  G.  faith,  that  the  faid  7.  S.  before 
he  became  governor  of  Fort  S^i  George  in  the  Eaft  Indies 
aforefaid,  and  during  all  the  tnne  he  was  and  continued  go- 
vernor thereof,  was  a  faftor  there,  and  well  (killed  in  the 
buying  and  foiling  of  coral  and  coral  beads,  and  in  the  know- 
ledge and  jpurcbafmg  of  diamonds,  and  well  known  to  the 
faid  7.  G.  (o  to  be,  and  had  been,  as  well  before  as  after  he  be- 
came  governor  of  Fort  Saint  George  aforefaid,  employed  by  the' 
Jaid  7.  G.  and  fundry  other  perfons  as  a  fa£lor,  as  well  folely  as 
jointly  with  other  faftoi^  there,  in  felling  of  coral  and  coral 
beads,  and  in  the  purchafmg  of  diamonds  for  commlflTion  or  re- 
ward, (to  wit)  at  London  aforefaid,  in  the  pari(h  and  ward  afore- 
faid ;  and  that  by  the  ufage  and  cuftom  of  trade  and  factorage  at 
For{Saint  George  aforefaid,  during  all  the  time  the  faid  7. 5.  was 
governor  there,  and  long  before  he  became  governor  thereof* 
upon  all  confignments  made  to  the  faid  governor  as  a  foie 
faQor,  or  joint  faftor  with  any  other  faQor  or  fa£lors,  to  b$  in* 
vefted  in  diamonds  t/iere^  fuch  governor  hath  received  and  been 
intitled  unto  commifTion  as  a  faaor,  over  and  befides  a  certain 
fum,ducand  payable  to  him  as  governor  there^  commonly  called 
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and  diftin^uilhed  by  the  name  of  con/utage  ;  and  the  faid  T.  G. 
fuitber  fa^th*  that  on  the  faid  firft  day  ot  January^  in  the  year 
of  oar  Lord  1754*  ^  I^^^  *aforefaid»  in  the  parifli  and  ward 
iforefaud^  hedidmipthe  laid  iSbo  pounds  weisfat  of  coral  beads, 
parcel  of  the  faid  goods  and  merchandizes  in  the. faid  declaration 
mentioned,  to  be  exported  and  carried  to  Fort  Saint  George  afore- 
fidd,  and  difeded  and  conflnied  the  fame  to  the  governor  of  Fort 
SdntOeairge,  and  to  the  faid  S.  S.  in  his  abfence  to  the  governor 
ind  one  John  Wayh^  abfent  the  faid  Walfli^  to  the  governor  and 
•Qe  Henry  VanfUtart^  to  be  by  them  received  and  difpofedof  to 
the.moft  advantage  of  the  faid  T.  G.  at  Fori  Saint  George  afore- 
tud,  for  ready  money,  as  the  faid  T.  G.  hoped  \  but  if  any  refpite 
or  credit  was  neCeUary,  that  it  fiiould  oe  given  only  to  (olid 
buyers  where  no  rifque  was  run ;  and  when  the  fame  were  dif- 
(ofed  of,  to  fend  the  account  of  the  fales  to  him  the  faid  T.  G. 
and  to  make  him  return  in  diamonds  mofi  proper  for  the  market 
fA London;  which  faid  confignment  was  made  by  the  faid  T,  (?• 
to  the  faid  T.  5.  ffovef  nor  oT  Fort  Saint  George,  and  to  the  faid 
S.  S.  as  aforefaid,  ai  joint  favors  of  him  the  faid  71  G.  and 
0(K)n  their  joint  credit  to  be  by  them  received  and  difpofed  of  as 
joint  fa£lors  in  manner  aforefaid ;  and  the  faid  goods  and  mer* 
chandizes  (to  wit)  on  the  firft  day  of  June^  in  the  year  of  our 
Lord  1754,  were  received  and  accepted  at  Fort  Saint  Ueorge  afore  - 
6id  by  the  faid  T.  S.  then  bejnjr  governor  thfereof,  and  the  f«dd 
j.S.  as  joint  fa6lors,  to  be  fold  and  difpofed  of  as  aforefaid  by 
theto  as  Joint  fai6lor6,  for  commiflTion  to  be  therefore  paid  to  the 
faid  r.  S.  and  S.  S.  as  joint  favors,  by  the  faid  T.  G.  and  the 
'  faid  coral  beads  were  afterwards,  and  whilft  the  faid  71  S.  was 
and  continued  at  Fort  Saint  Gtofge  aforefaid,  fold  *by  the  faid 
7. 8.  vid  S.  8.  as  joint  fafiors  of  him  the  (aid  T.  G.  upon  cre- 
dit, (to VitJ  .three  months,  which  expired  before  the  faid  T.  3. 
left  Fort  Saint  George^  and  the  produce  thereof  mieht,  and  was 
or  ou^ht  to  have  been  inveftea   in  diamonds,  before  the  {aid 
7. 8.  left  Fort  Saint  George  as  aforefaid ;  and  the  faid  T.  8.  ac- 
cepted and  received  in  account  with  the  faid  S,  8.  and  as  co- 
wer with  him  a  part,  (to  wit)  one  moiety  of  the  cqmmiflion, 
then  payable  to  them  as  joint  favors,  in  relpeB  of  the  faid  con- 
fignraent ;  and  the  faid  71  G.  avers,  that  the  manner,  trouble 
tnid  management  of  the  (aid  confignment,  after  the  fame  was  fo 
received  by  the  faid  71 S.  and  8.  8.  as  aforefaid,  was  left  and 
intryfted  by  the  faid  T.  8.  to  the  faid  8.  S.  by  agreement  be- 
tween them  as  joint  faAors  as  aforefaid,  without  the  dire£lion, 
confent,  privity  or  knowledge  of  him  the  faid  T,  G.  and  this 
the  laid  T.  G.  is  ready  to  verify ;  wherefore  he  prays  judg- 
ment, and  that 'the  fipd  71  8.   to  account  with  him  the  faid^ 
7.  G.  of  the  time  in  which  he  and  the  faid  8.  8.  were  the ' 
hatliffs  of  him  the  faid  71  G.  and  had  the  care  of  the   faid 
coral  beads,   parcel  o£  the  laid  goods  and  merchandizes,  in 
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i]u:  (did  declamion  nscniioned,  to  be  merchandized  and  made 
p^pi:cab««  profit  vi  for  the  (aid  71 G.  mav  be  adjudged,  &c.  And  the  tud 
WtltU^  7-  C-  -u  tri  the  (aid  pica  of  lie  fiid  T.  *.  bv  him  laflly  above 
fAih€  foo4«  p!c4ded«  with  lefjpeS  to  the  refidue  of  the  (aid  goods  and  mer- 
11  tiK  ^u.  clundizci  in  the  laid  declaration  mentioned  laith,  that  by  reafon 
rsOm.  oi  any  thing  by  the  (aid  T.  S.  above  in  that  plea  alledged,  he  the 

(kid  / .  (7.  ouffht  not  to  be  barred  from  having  or  maintaining 
hh  afofcfaid  action  tliereof  againil  him ;  hccuait proUfiini^  that 
tliat  pica  and  ihe  matters  therein  contained,  are  wholly  xnfuffi-* 
cient  in  law  to  bar  or  preclude  him  the  laid  T.  G.  from  having 
or  maintsiining  his  aforefaid  afiion  thereof  againft  the  faid  T.  £ 
yet  for  replication  in  this  behalf  the  faid  T.  S»  faith,  that  the 
laid  T,  S.  before  he  became  governor  of  Fori  Saint  Geor^e^  in 
the  Eajl  Indies  aforefaid,  and  during  all  the  time  he  was  and  con- 
tinued governor  thereof,  was  a  faaor  there,  and  well  Ikilled  in 
fhc  buying  and  felling  of  coral  and  coral  beads,  and  in  the 
knowledge  and  purcliahng  of  diamonds,  and«well  known  to  the 
Ikild  1\  G,  fo  to  be,  and  liad  been,  as  well  before  as  after  he  be- 
came ffovcrnor  of  fori  Saint  George  aforefaid,  employed  by  the 
faid  7.  G.  and  fundry  other  perlons  as  a  fafior,  as  well  (olely 
as  jointly  with  other  (a3ors  there,  in  felling  of  coral  and  co|aI 
beads,  and  in  tlic  purchafing  of  diamonds  for  commilGon,  to 
be  tliricrr)re  paid  to  him,  (to  wit)  at  London  aforefaid,  in  the 
])ari(h  and  ward  aforefaid;  and  tliat  by  the  ufage  and  cuftom 
of  trade  and  faMoragc  at  Fort.  Saint  George  aforefaid,  during  all 
the  time  the  faid  71  5.  was  governor  there,  and  long  before  he 
])iTanie  governor  thereof,  upon  all  co^ifignments  made  to  the 
faid  governor  as  a  fole  faftor,  or  joint  laSor  with  any  other 
lador  or  factors  to  be  invelled  in  diamonds  th^re,  fuch  governor 
liiiih'rccclvcd  and  been  intltled  unto  commiffion  as  a  fattor,  over 
and  befidcs  a  certain  fum  due  and  payable  to  him  as  governor 
there,  commonly  called  and  diftinguimed  by  the  name  of  r <?«/«- 
lu^t;  and  the  faid  71  G.  further  faith,  that  on  the  faid  firft  dav 
of  Januut  V,  in  the  year  .of  our  Lord  ij^i,^  at  London  aforcfaia, 
in  the  pariih  and  waid  aforefaid,  he  did  ihip  the  faid  refidue  of 
the  faid  goods  and  merchandizes  in  the  laid  declaration  men- 
tioned, to  be  exported  and  carried  to  Fort  Saint  George  aforefaid, 
and  dirt'iLd  and  conligned  the  fame  to  the  governor  of  Fori 
Saint  George^  and  to  the  faid  S.  S.  in  hisabfence,  to  the  governor 
atid  one  John  Waljk :  abfent  the  faid  John  Walfh^  to  the  gover- 
nor and  one  llcnry  Vanfittart ;  to  be  by  them  received  and  dif- 
pofed  of  to  the  moll  advantage  of  the  fiud  T.  G.  at  Fort  Saint 
(miift^c  atorcfAld,  for  ready  money,  as  the  faid  71 G.  hoped;  but 
il  any  lefplic  oi  credit  was  necellary,  that  it  Ihould  be  given  only 
to  loliil  buvvrs,  where  no  fifqiie  was  run;  and  when  the  fame 
were  dii'pofcd  of,  to  fend  the. account  of  the  falcs  to  him  the 

bid 
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bid  7.  6.  and  to  make  him  returns  in  diamonds  mod  proper  for 

the  market  of  London:  which  faid  confignment  was  made  to  the 

bid  r.  S.  governor  of  Fort  Saint  George^  and  tp  the  faid  S.  S.  as 

aforefaid,  as  joint  faQors  of  him  the  faid  T.  G.  and  upon  their 

joint  credit  to  be  by  them  received  and  difpofed  of  as  joint  fador^ 

m  manner  aforefaid ;  and  the  faid  goods  and  merchandizes  afore-^ 

laid,  (to  wit)  on  the  firft  day  of  June,  in  the  year  of  our  Lord 

1754*  were  received  and  accepted  at  Fort  Sain/  George  aforefaid^ 

by  tne  (aid  71  S.  then  being  governor  thereof,  and  the  faid  S.  S, 

ai  joint  fafiors.  to  be  fold  and  difpofed  of  as  aforefaid,  by  them 

ai joint  fifiors  for  commiffion,  to  be  therefore  paid  to  the  faid 

r.  J.  and  the  faid  S.  S.  as  joint  favors  by  the  faid  T.  G.  andth^ 

&id  r.  G.  avers,  that  the  manner,  trouble  and  manaigement  of 

dK  faid  confijniment,  after  the  fame  was  fo  received  by  the  faid 

r«  j.and  S.  S.  as  aforefaid,  was  left  and  entrufied  hy  the  faid 

r.  S.  to  the  faid  S,  S.  bv  agreement  between  them  as  joint  fa£lors 

as  aforefaid,   without  tne  direfkion,  confent,  privity  or  know- 

led^  of  him  the'  faid  T.  G.  and  this  the  faid  T.  G.  is  ready  to 

venfy ;  wherefore  he  praysjudgment,  and  that  the  faid  T.  S.  to 

account  with  him  the  laid  T!g»  of  the  time  in  which  he  and  the    ' 

bus.  S»  were  the  bailiffs  of  him  the  faid  71 G.  and  had  the  care 

o(  the  (aid  refidue  of  the  faid  goods  and  merchandizes  in  the  faid 

dedaration  mentioned,  to  be  mercliandized  and  made  profit  of, 

for  the  (aid  T.  G.  may  be  adjudged,  &c. 

W.Davy. 

And  the  (aid  7,  S.  as  to  tlie  aforefaid  plea  of  the  faid  7.  G.  ^*^^^^** 

1^  him  above  pleaded,  by  way  of  reply  to  the  faid  fecond  plea  ^on'to  the' 

<K  the  faid  7.  i3.  above  fpecificd,  fays,  that  the  faid  7.  G.  ought  fecoodpict* 

ttK,  by  reafon  of  any  thing  in  his  faid  replication  above  alledged, 

to  bare  his  £aid  action  maintained  againft  him  the  faid  i.  S. 

becaufe  proteJHn^^  that  the  faid  7.  S*  was  not»  during  the  time  in 

the  (aid  declaration  mentioned,  the  fafior  of  the  faid  7.  G.  nor 

during  that  time  as  fuch  fa£lor  liad  the  care  and  adminiftration 

of  the  (iaiid  goods   and  merchandizes,  in  the   faid  declaratioti 

mentioned,  to  be  merchandized  and  made  profit  of  for  the  faid 

T.  G.  and  to  render  a  reafonable  account  of  the  fame  to  the  faid 

T.G.  when  he  fhould  be  thereto  required,  as  the  faid  7.  G. 

hath  in  his  replication  aforefaid  above  (uppof^d  :  for  rejoinder  in 

this  behalf,  he  the  faid  7.  5.  fays,  that  the  account  demanded 

by  die  laid  aQion  now  brought  and  profecuted  by  the  faid  7.  G. 

againft  the  faid  7.  5.  doth  not  concern  the  trade  of  merchandize 

between  hioi  the  faid  7.  G.  as  a  merchant,  and  the  faid  7.  S.  as 

£ifior  of  him  the  faid  7.  G.  in  manner  and  form  as  the  faid 

7.  G.  hath  above  in  his  laid  replication  alledged  in  that  behalf; 

and  of  this  the  faid  T.  f .  puts  himfclf  upon  the  country,  auid  the 

g  a  fai4 
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Rrpl'eatioB 
to  third  piety 
as  to  refidae 
of  the  goodt 
in  the  deda. 
radoa* 


tlie  faid  declaration  mentioned,  to  be  merchandized  and  made 
profit  oi  for  the  faid  T.  G.  may  be  adjudged,  &c.  And  the  faid 
r,G.dc&  to  the  faid  plea  of  the  faid  71 S0  by  him  laftly  above 
pleaded,  with  refpecl  to  the  refidue  of  the  laid  goods  and  mer* 
chandizes  in  the.  faid  declaration  mentioned  faith,  that  by  reafon 
of  any  thing  by  the  faid  T.  S.  above  in  that  pleaalledged,  he  the 
faid  i.  (?.  ought  not  to.  be  barred  from  having  or  maintaining 
his  afpfefaid  aaion  thereof  agai nil  him ;  htic^mt  protefiin^^  that 
that  plea  and  the  matters  therein  contained,  are  wholly  infuffi^  ' 
cient  in  law  to  bar  or  preclude' him  the  faid  71  G.  from  having 
Or  maintaining  his  aforefaid  a£lion  thereof  againft  the  faid  T.  £ 
yet  for  replication  in  this  behalf  the  faid  i  •  S,  faith,  that  the 
laid  T.  S.  before  he  became  governor  of  Fori  Saint  George^  in 
the  EaJl  Indies  aforefaid,  and  during  all  the  time  he  was  and  con« 
tinued  governor  thereof,  was  a  faaor  there,  and  well  Ikilled  in 
the  buying  and  felling  of  coral  and  coral  beads,  and  in  the 
knowledge  and  purchaling  of  diamonds,  and  <well  known  to  the 
fai(d  T.  G,  fo  to  be,  and  had  been,  as  well  before  as  after  he  be- 
came governor  of  Fort  Saint  George  aforefaid,  employed  by  the 
faid  7.  G.  and  fundry  other  perions  as  a  fa3or,  as  well  (olely 
as  jointly  with  other  faflors  there,  in  felling  of  coral  and  coral 
bcadsj  and  in  the  pyrchafing  of  diamonds  for  commif&on,  to 
be  therefore  paid  to  him,  (to  wit)  at  London  aforefaid,  in  the 
parifti  and  ward  aforefaid ;  and  that  by  the  ufa^e  and  cufiom 
of  trade  and  faftoragc  at  fior/.S^ZR/  George  aforelaid,  during  all 
the  time  the  faid  7.  S.  was  governor  there,  and  long  before  be 
became  governor  thereof,  upon  all  co^ifignments  made  to  the 
faid  governor  as  a  fole  Vaflor,  or  joint  laSor  with  any  other 
faftor  or  fa£tors  to  be  invefted  in  diamonds  there,  fuch  governor 
liath'received  and  been  intitled  unto  commiffion  as  a  fattor,  over 
and  befides  a  certain  fum  due  and  payable  to  him  as  governor 
there,  commonly  called  and  diflinguimed  by  the  name  of  confu^ 
tage:  anclthe  faid  7.  G.  further  faith,  that  on  the  faid  firil  day 
Qi  January  J  in  the  year  .of  our  Lord  17  S\^  at  London  aforefaid, 
in  the  pariih  and  ward  aforefaid,  he  did  ihip  the  faid  refiduc  of 
the  faid  goods  and  merchandizes  in  the  iaid  declaration  men- 
tioned, to  be  exported  and  carried  to  Fort  Saint  George  aforefaid* 
and  dire£lcd  and  conHgned  the  fame  to  the  governor  of  Fori 
Saint  George^  and  to  the  faid  S.  ^.  in  his  abfence,  to  the  governor 
and  one  John  Waljh ;  abfent  the  faid  John  IFal/k,  to  the  gover- 
nor and  one  Henry  Vanfittart ;  to  be  by  them  received  and  dif. 
pofed  of  to  the  moil  advantage  of  the  fiud  7.  G.  at  Fort  Saint 
George  aforefaid,  for  ready  inonej',  as  the  faid  7.  G.  hoped;  but 
if  any  refplte  or  credit  was  neceuary,  that  it  iliould  be  given  only 
to  folid  buyers,  where  no  fifquc  was  run ;  and  when  the  fame 
were  dif[)Oied  of,  to  fend  the.  account  of  the  fales  to  him  the 

faid 
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iecor£ng  to  the  tnift  by  him  for  that  puqiofe  repofed  in  the 
{ttd  iS.  S,  and  not  by  agreement  between  the  faid  il  5.  and  the 
bids.  5.  as  joint  fajAors,  as  the  Taid  T.  G.  hath,  in  and  bv  his 
Indication  atoreiaid  in  that  behalf,  above  fuppofed  and  alleoeed. 
For  rejoinder,  neverthelefs,  in  this  behalf,  the  f^d  T»  S.  uys, 
that  upon  the  laud  delivery  over  of  the  l^id  goods  and  merchan* 
dizei  m  the  laid  replication  mentioned,  (to  wit)  the  faid  1800 
pounds  weight  of  the  laid  coral  beads,  and  the  produce  thereof, 
to  the  laid  S.  5.  to  make  returns  thereof  to  the  laid  T.  G.  in  dia- 
IBoods,  according  to  the  Uuft.  repofed  by  him  in  the  faid  S.  S. 
sad  upon  rendering  the  aforefaid  account  to  the  faid  T.  6.  of  the 
hft-mcntioned  goods  and  merchandizes  as  aforefaid  ;  and  upon 
hii  the  faid  T.  S.  leaving  the  Eafi  Indies^  and  ceafmg  to  be  go- 
venior  as  aforelaid,  and  being  lUcceeded  in  the  faid  government 
Wthe&id  George  PigoU  as  aCorefaid,  all  concern  wEatfoevef  of 
toe  (aid  71  iS.  as  to,  of  and  in  the  care,  truft  or  management  of 
the  faid  goods  and  merchandizes  laft- mentioned,  or  the  produce 
thereof,  or  the  returns  thereof  to  be  made  in  diamonds  to  the 
iiud  r.  C.  entirely  dropped,  ceafed  and  was  at  an  end,  that  is  to 
bft  It  London  aforefaia,  in  the  parifh  and  ward  aforefaid ;  and 
thiathe  faid  T.  S.  is  residy  to  verily :  wherefore,  as  before,  he 
.     pcajrsjudffment,  if  the  faid  71  G.  ought  to  have  or  maintain  his 

mraid  anion  againft  him.     And  the  faid  7.  &  as  to  the  afore-  Rejoimler  to 
&m1  plea  of  the  faid  7.  G.  by  him  above  pleaded,  by  way  of  j!>«  "P^Jf*- 

a^  to  the  faid  laft  nlea  of  the  faid  7.  S.  with  rcfpea  to  the  32?d*JiS!  «• 
ioeof  the  faid  soods  and  merchandizes  in  the  faid  declaration,  to  the  refiduc 
liqrltkit.the  laid  f.  G.  ought  not,  by  reafon  of  any  thing  in  that  ?^*^*«?^f 
Implication  above  alledged,  to  have  or  maintain  his  aforefaid  ac-  ^^^hn, 
tion  againft  the  faid  Thomas  Saunders^  becaufe  protefling,  that 
fiol  replication,  and  the  matter  therein  containexl,  are  infufficient 
iphnr,  and  no  anfwer  to  the  faid  laft  plea  of  the  faid  71  S.  and 
thtt  he^iath  no  need  nor  is  bound  by  the  law  of  the  land  to  an- 
Anar  tor  the  lame  replication,  in  manner  and  form  as  the  fiune  is 
•hove  made  and  fet  forth ;  protefting'  alfo,  that  the  faid  goods   . 
lod  merchandizes  in  the  faid  declaration  mentioned,  were  con*    - 
tgoid  to  him  the  laid  T,  S.  merely  as  governor  of  Fort  Saini 
George  aforelaid;  and  that  he  was  never,  after  he  became  gover- 
nor of  Fori  Ssini  George  afbrelaicl,  employed  by  the  faid  71  G. 
or  any  other  perfon,  as  h£kor^  either  folely  or  jointly  with  other 
iafiors*  in  Gelling  of  coral  and  coral  beads,  and  in  purchafing  of 
dianonds  for  commillion  therefore  paid  to  him  ;  protefting  alfo, 
that  the  aforefaid  confignment  was  not  made  to  the  faid  71  S. 
and.ihe  faid  S.  S.  as  joint  fadors  of  him  the  faid  T,  G.  and  upon 
their  joint  credit,  to  be  by  them  received  and  difpoled  ot  as 
joint  laAors,  and  that  the  fame  goods  and  merchandizes  were  not 
received  and  accepted  by  the  faid  71  S.  and  S.  S.  as  joint  fafiors, 
to  bf  [old  and  difpoled  of  as  aforefaid  by  them,  as  joint  fa3ors, 
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£or  commiiTion  to  be  therefore  paid  to  the  laid  T.  S.  and  the  (aid 
iS.  iS.  as  joint  fadors,  by  the  laid  71  G.  and  that  the  manner, 
Rouble  and  management  of  the  faid  confignment,  was  left  and 
Vitrufted  by  the  laid  71  S.  to  the  faid  S.  S.  in  jpurfuance  of  the 
intent  and  meaning  of  the  faid  7.  G.  and  ot  his  confjgnment 
aforefaid,  and  according  to  the  truft  by  him  for  that  pitfpofe  ro- 
pofed  in  the  faid  S.  S.  and  not  by  agreement  between  die  faid 
X.  S.  and  49.  S.  as  joint  faflors,  as  the  faid  7.  G.  hath  in  and  by 
bis  replication  in  that  behalf  above  fuppofed  and  alledged ;  for 
rejoinder  neverthelefs  in  this  behalf,  he'  the  faid  7.  S.  fays, 
that  uppn  the  faid  deliver)'  over  of  all  the  faid  goods  and  mer- 
chandizes in  the  faid  declaration  mentioned,  and  of  the  produce 
of  the  faid  part  thereof  fo  fold  as  aforefaid  to  the  faid  S.  S.  to 
make  returns  thereof  to  the  faid  7.  G.  in  diamonds,  according  to 
the  truft  repofed  by  him  in  the  faid  S.  S.  and  upoii  rendering 
the  aforefaid  account  to  the  faid  7.  G.  of  the  faid  fale  andpro- 
duce  as  aforefaid ;'  and  upon  his  the  faid  7.  S.  leaving  the  Eaft 
Indies f  and  ceafmg  to  be  governor  as  aforefaid,  and  being  fuc« 
ceeded  in  his  faid  government  by  the  faid  George  PigoU  as  afore« 
faid,  all  concern  whatfoever  ot  ,the  faid  7.  iS.  as  to,  of  and  in 
the  care,  trull  or  management  of  the  faid  goods  and  merchant 
dizes,  or  the  produce  thereof,  or  the  returns  to  be  made  thereof 
in  diamonds  to  the  faid  7.  G,  intirely  dropped,  ceafed  and  was 
at  an  end;  that  is  to  fay,  at  London  aforelaid,  in  the  parifli  and 
ward  aforefaid ;  and  this  the  faid  7.  S.  is  ready  to  verify :  where- 
fore, ^  before,  he  prays  judgment,  if  the  udd  7.  G.  ouffht  to 
have  or  iqaintain  his  aforefaid  ^ion  thereof  againft  him,  &c. 

C  Nares. 

S^^T-rtjcAndtr       And  the  faid  7.  G.  as  to  the  faid  rejoinder  of  the  iaid  7. 5.  to  the 

dk/to  Sfrel  ^*!^  replication  of  him  the  faid  7,  G.  to  the  faid  plea  of  him  the 

pliaitionw     faid  7,5.  laftly  above  pleaded  in  bar,  with  rcfpeft  to  nart  of  the  faid 

the  third  pka^  coral  bc^^is  in  the  faid  declaration  mentioned,  that  is  to  ia^, 

th***^S^ln^  i8op  ppwnds  weight  of  the  faid  coral  beads,  parcel  of  the  faid 

Ibe  ^^#ni°    goods  and  merchandizes  in  the  faid  declaration  mentioned,  faith^ 

HcMir  that  h?,  by  reafon  of  any  thin^  therein  contained,  ought  not  to 

be  barred  from  having  or  maintaining  his  aforefaid  a&ion  in 

that  refpe£l,  ^gainft  the  faid  7.  $.  becaufe  proteftinir,  dot  thai 

rejoinder,  ^nd  the  matters  therein  contained,  are  wholy  infuf- 

ficient  in  l^w  to  bar  or  preclude  him  the  faid  7.  G.  from  havim 

or  maintaining  liis  afprefaid  a3ion  thereof  againft  the  faid  71  5. 

neveithelefs,   for  9  fur-rejoinder  in  thia  behalE,  the  faid  7.  C 

faith,  th^t  all  cpnpern  of  the  faid  7.  S.  as  to,  of  and  in  t)ie 

care,  truft  or  management  of  the  faid  part  of  the  faid  coral  beads, 

or  the  produce  thereof,  or  the  returns  thereof  to  be  made  in 

diamonds  to  the  faid  7.  G.  did  npt  drop,  ceafe,  ^or  was  at  an 

^d,  in  nianner  and  form  as  the  fai^  7.«6\  hath  in  li^^t  rejoinder 

abovp 
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above  alledged;  and  this  the  fald  T.  G.  prays  may  be  inquired  of 
by  the  country ;  and  the  faid  T.  S.  doth  the  fame  likewile. 

And  the  faid  T.  G.  as  to  the  faid  rejoinder  of  the  faid  T.  S.  to  The  like  fur 
the  faid  replicatioaof  him  the  faid  T,  G.  to  the  faid  plea  of  the  Z^Z^'d^e 
iaid  T.  5.  laftly  above  pleaded  in  bar,  with  rcfpe£l  to  the  rcfldue  of  the  goodt 
of  the  faid  goods  and  merchandizes  in  the  faid  declaration  men-  in  thedsda- 
tioned,*  faiSi,  that  he,  by  reafon  of  any  thing  therein  contained,  '*"***^ 
ou^ht  not  to  be  barred  from  having  or  maintaining  his  aforefaid 
adion  in  that  refpe3  againft  the  faid  71  S.  becaufe  protefting, 
that  thai  rejoinder,  and  the  matter  therein  contained,  are  wholly 
infuflScient  in  law  to  bar  or  preclude  him  the  faid  T.  G.  from 
having  or  maintaining  his  aforefaid  a£lion  thereof  againft  the  faid 
T.  S.  neverthelefs,  for  a  fur-rejoinder  in  this  behalf,  the  faid 
T,  G.  faith,  that  all  concerns  of  the  faid  71  5.  as  to,  of  and  in  the 
care,  truft  or  management  of  the  faid  goods  and  merchandizes, 
or  the  produce  thereof,  or  the  returns  thereof  to  be  made  in  dia- 
monds to  the  laid  7. 6.  did  not  drop,  ceafc,  nor  was  at  an  end, 
in  manner  and  form  as  the  faid  i .  S.  h^th  in  that  rejoinder 
above  alledged ;  and  this  the  faid  7.C  alfa  prays  may  be  inquired 
of  by  the  country;  and  the  faid  7.  S,  doth  the  fame  likewife : 
therefore,  as  well  to  try  this  iffue  as  the  faid  feveral  other  iffues 
above  joined  between  the  parties,  the  (hcriffs  are  commanded  that 
they  caufe  to  come  here,  in  three  weeks  of  the  Hfily  Trinity^ 
twdvc,  &c.  by  whom,  &c.  who  neither,  (3c,  to  recognize,  (sc. 
becaufe  as  well,  &c*  the  fame  day  is  given  to  the  faid  paities 
here,  &c. 

n\  Davy.    , 

Afterwards  the  proceedings  were  continued  between  the  par-  j^rfifrhn^ 
ties  aforefaid,  in  the  plea  aforefaid,  by  the  faid  jury  thereof  being  ^^'^n.  9 
refpited  between  them  until  the  morrow  of  All  Souls,  unlefs  Sir  ^^^*  ?•    . .. 
Joan  Ear dleyJVilmotKm^xt^  his  Majefty's  chief  jufticc  of  the      ;.- 

bench  here,  afligned  by  the  form  of  the  llauite,  6?c\  on  the;24th         *' 

day  dijunt  next  enfuing,  fliould  firft  come  at  Gwldhall,  London, \ 
And  now  at  this  day,  (to  wit)  on  the  morrow  of  All  SouU^ 
comes  as  well*  the  faia  7.  G.  as  the  faid  T,  S,  by  their  attornies* 
aforefaid;  and  the  aforefaid  chief  juftice,  before  whom, £?c.  has 
fent  here  his  record  had  before  him,  in  thefe  words ;  afterwards,  Thcf^ea, 
that  is  to  fay,  on  the  day,  in  the  year  and  at  the  place  within 
mentioned,  comes  as  well  the  withiil  named  7.  G.  as  the  within 
named  T.S.  by  their  attornies  within  named,  before  Sir  Tbin 
Eardlty  Wilmot  Knight,  the  chief  juftice  within  named,  and  cer- 
tain  of  the  jurors,  of  the  jury  whereof  mention  is  within  made, 
flimmoned  to  be  upon  that  jury,  that  is  to  fay,  Hugh  Atkins ^ 
William  N<at^  H^utam  Han/on,  Silvanns  Grove,  John  U'llcox^ 

C  4  John 
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John  Vernofi^  John  WdUer,  John  Whitmore^  and  Thomas  El^s^ 
being  required  come,  and  on  that  Jury  are  fworn  \  and  becaufq 
the  reft  of  the  jurors  of  the  fame  jurv  do  not  appear,  thereforo 
three  other  perfons  of  the  bv-fianoers,  being  bv  the.  flieriffi 
yrithin  written  hereunto  ele£led,  at  the  re^ueft  oi  the  faid  T*  Gn 
and  by  the  command  of  the  faid  chief  juftice,  are  now  newly  fel 
down»  whofe  names  are  affiled  in  the  within  written  pannel,  ac« 
cording  to  the  form  of  the  fiatute,  &c.  which  faid  jurors  fo 
newly  fet  down,  (that  is  to  fay)  Jtremak  Percy^  SUunAury  Stiin 
ley  and  John  Toton^  bein^  alfo  required,  come  likewiie,  and  to* 

? [ether  with  the  faid  other  jurors  before  impanneUed«  are  tried  and 
worn  to  fpeak  the  truth  of  the  matters  within  contained ;  who 
tbefirftiiTaei  ^^^^^  ^^j^  oaths  fay.  that  as  to  the  firft  iffuc  within  jointt^  tber 
iaid  Thomas  Saunders  and  the  within  named  Sohman  Salomon^ 
were  the  bailiffs  of  him  the  faid  Thomas  Godfrey^  and  had  the 
care  and  adminiftration  of  the  goods  and  merchiandizes  of  hina 
the  faid  71  G.  in  tlie  within  deciaAtion  mentioned,  to  he  mer- 
chandized and  made  profit  of  for  him  the  faid  T.  G.  and  ta 
render  account  when  they  (hould  be  thereto  reouired,  as  he  tha 
^  Ac  fe-   laid  r.  c.  bath  in  plqding  within  alledged.    And  as  to  the  fe% 
^'^      cond  iflue  within  joined,  the  faid  iurors  on  their  (aid  oath  further 
fay,  that  the  account  demanded  by  tl)e  a^on  vrithin  broi]|^ 
and  profecuted  by  the  iaid  T.  G.  againft  the  faid  T  S^  concemetl| 
the  trade  of  merchandize  between  him  thf  faid  T.  6*  as  a  mex«» 
chant,  and  the  faid  71 5.  as  a  tia£br  of  bim  the  faid  J^  6«  as  bo 
St  to  the  third  the  faid  7.  Q.  hath  alfo  iq  pleading  within  alledgod.    And  as  Uh 
^^^*  the  third  ilTue  within  joined,  the  laid  jurors  on  their  oath  far- 

ther fay,  that  all  concern  of  the  faid  7.  5.  as  to^  of  and  in  die 
care,  truft  or  management  of  the  part  of  the  within  coral  beads, 
qr  the  produce  thereof,  or  the  returns  thereof  to  he  made  in  dia* 
monds  to  the  faid  7.  G.  did  not  drop,  qeafe  nor  was  at  an  end^ 
as  he  the  faid  7.  C«  hath  alfo  ip  plcadin^^  withiq  alledfl»d, 
tt  to  tha        And  as  to  the  laft  iflue  within  joined^  tne  (aid  iurors  on  their  laid 
Ua  mU**^     oath  further  fay,  that  all  concern  of  the  f^d  7. 5.  as  to,  of  and 
in  the  care,  trim  or  management  of  the  faid  goods  and  merchant 
dizes,  or  the  produce  thereof,  or  the  returns  thereof  to  be  mado 
in  diamonds  to  the  faid  7.  G.  did  not  drop,  ceafe  nor  was  at  an 
end,  as  he  the  faid  7.  G.  hath  alfo  in. pleading  within  alledged, 
jtKSgment      Thereforie  it  is  confidered,  that  the  t^dJThomas  Saunders  account 
fJ^^^^jH**  with  the  faid  Thomas  Godfrey  of  the  time  aforefaid  in  which  he 
i8»  1768!^'    and  the  faid  Soioman  Salomons  were  the  ba\liff9  of  him  the  (aid 
Micb.  9.        Thomas  Godfrey^  and  had  the  care  and  adminiftratipn  of  the 
^^'  ^*         aforefaid  goods  and  merchandizes,  0r.  to  be  merchandized  and 
made  prom  of  for  the  faid  Thomas  Godfrey  ;  and  the  (aid  Tiomas 
Mercy.         Saunisrs  in  mercy,  becaufe  he  hf(th  qot  before  accounted.  €?c. 
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Afterwttrdf,  (to  wk)  6n.  Monday  the  fixth  da^  of  Fehruarf^ 
ill  the  term  of  Saint  mqry^  io  the  ninth  year  o(  the  reim  of  our 
lord  the  now  KiAgt  comes  here  into  court  as  well  the  laid  71  C 
by  his  attorney  alore(aid,  as  the  faid  T.  S.  in  lus  proper  peribn ; 
and  thereupon  the  faid  T*  S.  freely  oilers  himleif  to  account 
with  the  £ud  T.  G.  for  the  goods  and  merchandises  aforefaid  : 
whereupon  by  the  confent  of  the  faid  T.  G.  and  T.  S.  Wilbam  Hlf.  Term 
Mdnwaring  fefq.  Lewis  Jfones  E&j^  and  Anthony  Dickens  EfqJ  ^ ^^-  ^  *"»• 
procbonotaries  of  the  laid  court  here,  are  by  the  faid  court  here  Audi^rt  * 
alfigned  auditors  to  take  and  declare  the  faid  account  between. the  affigned. 
laid  r.  C.  and  T.  S.    And  hereupon  the  faid  JV.  M.   L.  J.  and  ^a^r  tcnn 
A.  D^  the  auditors  aforefaid,  not  having  affigped  arfy  day  ^o'^^^q^^ 
take  the accounC  between  the  &id  71  G.  and  li S*  the  laid  court  3. other  audi- 
here,  OAtlus  day,  (to  wit)  on  Tutfday  the  i8th  day  of  Aprils  in  ««•  afl*sned| 
the  term  of  Mafter^  in  tlie  9th  year  of  the  reign  of  our  faid 
lord  the  now  lung,  by  and  >^ith  the  confent  ot  th^  faid  T.  G. 
miT.S.  aflign  the  fatd  fF.  M.  and  A.  D.  and  alfo  John  Boyer 
£fq.  the  proUK>notaries  of  the  faid  court  here,  au(utors  to  take 
and  deckle  the  iaid  account  betyreen  the  faid  T.  G.  and  the  faid 
7.  <S«  which  faid  auditors,  (to  wit)  W.  M.    A.  D.   and  Jf.  F.  wha  affigo  • 
ail^a  Friday  the  ninth  day  of  June^  in  the  ninth  year  of  the  ^y  ^"^  ^« 
fdgn  of  our  faid  lord  the  now  Kim,  to  takj;  the  faid  account  be-     ^  *c^«<^^ 
twern  the  (aid  T.  G.  and  the  faid  J.  S.  in  the  Serjeant's  Room, 
liear  thie  court  of  Common  Pleas  in  WeflmTtfier'hall :  at  which 
liay  comes  here  the  laid  7.  G.  by  his  attorney  aforefaid,  and  the 
laid  r.  S.  Cometh  not.    And  tnereupon  the  auditors  aforefaid  Anotberdjf 
aifen  Saturday  the  tenth  day  cA  June^  in  t|ie  ninth  year  aforc^  ^^v^^ 
fittd,  to  take  the  faid  account  between  the  ^id  7.  C.  and  7.  & 
at  the  Serjeant's  Room,  near  the  court  of  Common  Pleas  in 
Wit/hdsykrJ^h  at  which  day  cometh  .the  faid  T.  G.  by  his 
attorney  aforefaid,    and  the  faid  7*.  5.   cometh  not.      And  Another  daf 
thereupon. the  auditors  afore£aiid  affign  Monday  the   12th  day  «^|o«<'- 
of  Jmm^  in  the  ninth  year  aforefaid,  to  take  die  faid  account 
between  the  iaid  7.  G.  and  7.  5.  at  the  Serjeant's   Room^ 
war   th«  court  of  Common  Pleas    in    Weftminfier^haU :    at 
which  day  cometh  as  well  the  iaid  7.  G.   by    his   aUomey 
afoneiaid,  as  the  faid  7«  5.  in  his  proper  perfon ;  and  the  faid 
auditors  ai&gnedby  the  faid  court  of  our  faid  lord  the  King  of 
the  bench  before  his  juilices  aforefaid,  to  take  the  account 
afbieiaid,  <to  wit)  W.  M.  Efq.  A.  D.  Efq.  and  Jf.  F.  Efq. 
being  the  prothouotaries  of  the  faid  court,  likewife  then  and 
there  come.    And  thereppon  the  faid  7*.  S.  as  to  the  faid  goods  The  defen. 
and  merchandises  vhereot  by  the  iaid  court  of  our  faid  lord  the  ^^'*  v^* 
King,  of  the  bench  before  hisjufiicef  ^^(brefaid,  he  is  adjudged  ^^  Trial 
to  Fender  account  to  the  f^id  T.  C.  for  the  time  in  which  he  the  9  Geo.  3. 
laid  T.  $.  and  S.  S.  were  the  bailiffs  of  him  the  faid  7.  G.  and 
b^d  tbe  care  of  the  faid  goods^and  merchandizes  to  be  merchant 
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dized  and  made  profit  of  for  the  faid  T.  G'.  pr&ys  alloMrance  of  all 
the  profit  and  produce  thereof,  and  f^iys  that  he  ought  to  be 
K'V  /  difcharged  thereof ;  becaufe,  he  fay^,  that  long  before,  anddu* 
ring  part  of  the  faid  time  in  which  the  faid  7.  S.  and  S.  S,  are 
aliedgcd  to  have  been  bailiffs  as  aforefaid,  (to  wit\  from  the  firft 
day  of  Jfune  in  the  year  of  our  Lord  1754.  until  the  14th  day  of 
January  in  the  year  of  our  Lord  1755*  he  the  laid  71  o.  was  go* 
vemor  of  Fort  Saini  George,  in  the  E^  Indies;  that  is  to  fay.  the 
prefident  or  chief  fervant  there,  to  the  United  Company  of  Mer* 
chants  of  England  trading  to  the  Eqfi  Indies,  by  them  appointed 
and  Rationed  there  for  the  prote6lion  and  fecurity  of  the  trade  of 
the  faid  company  there,  and  of  there  rights  and  privileges  re- 
fpefiing  the  fame ;  and  that  the  faid  5.  o.  in  his  life-time,  and 
during  all  the  faid  time  above  fpecified,  and  long  before  and  after 
that  time,  was  a  merchant  and  fa6lor  there,  and  a  corref|K>ndent 
of  the  faid  T.  G.  and  a  perfon  remarkably  well  (killed  in  the 
buying  and  felling  coral  and  coral  •  beads,  and  in  the  know« 
ledge  and  purchafing  of  diamonds,  and  well  known  to  the  faid 
T,  &.  fo  to  be,  (to  witj  at  London,  ii^  the  jparifh  of  Saini  Mary 
le  Bow,  in  the  ward  ot Cheap;  and  tlie  faid  Tl  S.  further  fays, 
that  according  to  the  ufage  and  cuftom  of  the  trade  of  the 
United  Company  of  Merchants  of  England  trading  to  the  Eqfi 
Indies,  and  by  the  rules  and  orders  of  the  faid  company,  (which 
before,  and  at  the  time  of  the  exportation  of  the  faid  goods  and 
merchandizes  were,  and  from  thenceforth  hitherto  have  been 
and  flill  are  in  force  and  obferved  by  the  faid  company  there, 
and  thofe  who  trade  under-  their  leave  and  permiflion)  every 
perfon  exporting  cqral  or  coral  beads  from  England  to  Fori 
Saint  George  aforefaid,  ought  and  is  obliged  to  make  the  retOms  ' 
for  the  fame  in  diamonds,  and  in  order  more .  effedually  to 
enforce  fuch  returns,  to  confign  the  faid  coral  and  coral  beads  to 
the  faid  governor  or  prefident  of  Fort  Saint  George  aCoreOud  for ' 
the  time  being,  and  to  any  other  perfon  or  perfons  fuch  exporter 
ihall  think  fit  to  entruft  or  employ^  on  his  own  behalf;  and 
that  the  faid  71  G.  well  knowing  the  premifcs,  and  being 
poiTeifed  of  the  faid  goods  and  merchandizes,  (to  wij)- twelve 
chefls  of  coral  beads,  of  the  weight  of  2311  pounds,  10 
ounces,  13  penny-weights  and  1.8  grains,  arm  bemg  defirous 
to  export  the  fame  from  England  to  Fort  Saint  George ^forcbad; 
according  to  the  ufage  and  cuftom  of  the  trade  of  the  faid 
company,  and  in  obedience  to  the  faid  rules  *  and  orders  of  the 
fdid  company  refoetting  the  fame,  he  the  faid  71  C.  before  the 
faid  firft  day  of  June,  (to  witj  on  the  firft  of  January  in  tjie 
faid  year  of  our  Lord  1754,  oy  and  with  the  leave  of  the  faid 
company,  for  this  purpofe  iirft  had  and  obtained  in  confequence 
of  a  petition  made  to  them,  according  to  the  ufage  and  cuftom 
of  the  faid  company  in  this  behalf,  by  the  faid  T.  G.  at  London 
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aforefaidy  in  the  parifli  and  ward  aforefaid,  (hipped  the  aforefaid 
goods  and  merchandizes  on  board  divers  fliips  or  veflels  em«  ^ 
ployed  by  the  (aid  company  in  their  trade  aforefaid,  to  be  ex-* ' 
ported  and  carried  therein  from  England  to  Forf Saint  George 
aforefaid,  in  the  Eq/l  Indies,  and  dire^ed  and  configned  the  fame 
|;oods  to  the  governor  of  Fort  Saint  Geor^y  and  to  the  faid  S.  S. 
mhis  abfence,  to  the  governor  and  one  John  IValJh  ;  abfent  the 
faid  John  ff^ai/h^  to  the  governor  and  one  Iltnry  Vanfittart ;  to 
be  by  them  received  and  difpofed  of  to  the  moft  advantage  of  the 
{aid  71  G.  at  Fort  Saint  George  aforefaid,  for  ready  money  as  he 
hoped^*  but  if  any  credit  or  refpite  was  neceflary,  that  it  be  given 
only  to  folid  buyers,  where  no  rifque  was  run;  and  whiin 
the  fame  were  dilpofed  of,  to  fend  the  account  of  the  fales  to' 
him  the  faid  T.  G.  and  to  make  him  returns  in  diamonds  moft 
proper  tor  the  market  at  London  ;  which  faid  goods  and  mer- 
chandizes  fo  Ihipped  and  exported  by  the  faid  T.  G.  as  afore- 
faidi  afterwards,  (to  wit)  on  the  firft  day  of  September^  in  the 
faid  Year  of  oar  Lord  1754,  at  Fort  Saint  George  aforefaid,  wfcre 
received  by  the  faid  S,  S.  in  his  life-time,  and  by  the  faid  T.  S. 
whilft  he  10  remained  and  continued  governor  of  Fort  Saint 
G^^r^^  aforefaid ;  and  that  ^ar/ of  the  faid  goods  and  merchan- 
dizes, (to  wit)  1318  pounds,  3  ounces,  18  penny- weights,,  and 
18  grains,  of  the  faid  coral  beads,  parcel  of  the  fame  goods  and 
merchandizes,  afterwards,  and  whilft  the  faid  T.  S.  remained 
governor  as  aforefaid,  (to  wit)  on  the  13th  day  of  OSober,  in  the 
year  of  our  Lord  i754»  were  fold  and  difpofed  of  by  the  faid 
S.  S.  and  the  faid  7;  S,  to  the  moft  advantage  of  the  faid  71  G. 
to  folid  buyers,  for  the  fum  of  i/^6%6  pagodas  and  Qo^/anamSy 
being  the  current  money  in  the  Eqfi  Indies  and  at  Fort  Saint 
George  aforefaid,  amounting  in  the  whole  to  the  fum  of  5318^1. 
4J.  and  three-farthings,  of  lawful  money  of  Great  Britain  / 
and  reafonable  and  neceflary  refpite  or  crerlit,  (to  wit)  the  fpace 
of  three  months,  was  given  to  fuch  buyers  for  the  payments  to 
be  by  them  refpcQiveiy  made  for  the  fame.  And  all  the  refidue 
and  remainder  of  the  faid  goods  and  merchandizes  fo  Ihipped  > 
by  the  faid  71  G.  and  configned  as  aforefaid,  amounting  to 
993  pounds,  6  ounces,  and  15  penny-weights,  of  the  faid 
coral  beads,  afterwards,  (to  wit)  on  the  13th  day  oi  January ^ 
in  the  year  of  bur  Lord  1755*  was  alfo  fold  and  difpoled  of  oy 
the  bid  S.  S.  and  the  faid  7.  S.  for  the  moft  benefit  of  the  faid 
T.  C.  to  folid  buyers,  for  the  fum  of  11387  pagodas  and  tgfa^ 
Jtams,  being  the  then  current  money  in  the  Eafl  Indies,  ana  at 
Fort  Saint  George  aforefaid,  amounting  in  the  whole  to  the  fum 
of  4175/.  8j.  6a.  farthing,  of  lawful  money  of  Great  Britain^ 
and  a  reafonable  and  neceflary  refpite  or  credit,  (to  wit)  the  fpace 
of  three  months^  was  given  to  fuch  buyers  for  the  payments  to 
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he  by  diem  refpeahrdjr  naik  ior  the  l^pc,  (la  wii.)  M  Imdm 
aforefaiil,  in  the  fuilh  and  ward  a^oreiud.  Apd  l|^  fiiid  T.  5. 
funhef  {sy%f  due  be  and  die  iaid  S.  S.  ia  hit  lifo.U9ie»  aii4 
whilfl  be  tbe  hid  T.  S.  remained  and  roBrmned  yvcrngy  at 
aforefaid,  (to  wit}  on  the  i4th  ixf  pf  Jatiuart^  la  jic  faid  y«av 
of  our  Lord  1735,  rendered,  (ent  and  tranunitled  fiEom  mf* 
5^0/  Gtor^t  aioreiaid,  to  the  £ud  71  C  a  true,  faU  ipd  juft  ae-i 


count,  wb;cb  came  to  the  hands  of,  and  was  rocoivfd  bv  the  iaicl 
T*  G.  of  all  the  (aid  (ales  of  the  fiud  goods  afi.4  pier^aandizos^ 
and  of  the  whole  produce  then  arilen  and  recdvedi  and  to  arUb 
and  be  received  from  fuch  iales ;  and  afterwards^  on  Mconat  of 
the  bad  date  of  health  of  him  the  faid  T,  5.  and  )n  pnrfuance  ol 
a  refolution  taken  long  before,  and  whereof  the  faid  71  C.  be^. 
fore  the  time  of  the  nuking  of  the  (aid  con(igiyQent  of  the  faidi 

5oodf  merchandizes,  or  anv  of  them,  had  notice,  he  the  (aid 
"1  5.  (to  wit)  on  the  14th  aay  of  Taauary^  in  the  (kid  year  oft 
our  Lord  1755«  refi^ned  and  totally  auitted  jFot/  S^pwi  Gtpvge 
aforcfaid,  and  the  &fi  Indies^  and  all  his  conc^na  dierrt  and 
returned  to  En^land^  where  he  hath  ever  (ince  refided ;  and  he  tho 
faid  1\S*  wai,  immediately  on  his  reflgnationaforef^ddtfuccaeded ' 
in  his  government  aforefaid,  by  one  Georfc  Pigoti,  Efn,  who  waa 
'  appointed  and  became  governor  o(  Fori  Saint  George  tforefaid,  in 
the  room  of  the  faid  T,  S.  and  the  faid  7.  S.  afterwards,  and  when 
he  fo  ceafed  to  be  governor  as  aforefaid,  and  fo  quitted  for/ ^'a4 
Georgf  and  the  £q/t  Indies  afore(aid,  and  all  his  concerns  there* 
(to  wit)  on  the  faid  14th  day  of  Taanary,  in  the  year  laft  men* 
tiuned,  with  the  confent  gf  the  (aid  7.  G.  delivered  over  to  the 
faid  S.  S.  and  left  m  his  hands  the  whole  money  and  produce 
which  had  then  arifen  and  was  received,  and  all  the  fecuiitiea, 

{Mipcrs,  vouchers,  authorities  and  powers  for  the  receipt  of  the 
urthcr  money  and  produce  to  arile  and  to  be  received  from  the 
faid  fairs,  or  anv  ot  them,  to  enable  the  faid  S.  S,  to  receive  all 
fuch  money  anii  produce  which  was  then  to  arife  and  be  received 
on  that  account,  and  to  invefi  the  fame,  together  with  all  the 
money  and  produce  which  had  then  arifen  and  had  been  then  re- 
ceived on  the  acc^ount  aforefaid ;  and  to  make  returns  thereof  in 
diamonds  to  th^  (aid  71  G.  according  to  the  con(ignment  afore* 
faid,  (to  wit)  at  Lof^J^n  aforeOiid,  in  the  pari(h  and  ward  afore* 
faid ;  and  this  he  is  ready  to  verify :  wherefore  he  prays  allowance' 
ol  all  the  profit  and  produce  of  the  faid  goods  ana  merchandizes* 
and  th<it  he  may  be  wholly  difchargcd  thereof. 

G.  Kara* 


^  AU  Sks*',«u 


And  l^crenpon  the  faid  T.  G.  prays  leave  to  loqMrle  to  the  (aid 
pica  of  the  fatd  71  51  until  the  aMwrow  of  JU  Sams^  and  then  to 
irpiv  tv)  the  faid  nlea  of  the  faiil  T.  S.  and  it  is  mmed  to  him^ 
<!k^«    The  fame  dav  is  given  to  the  (aul  7.  S»  here,  &c.    At 
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which  day  cdmes  here  as  well  the  faid  T.  G.  by  his  attorney 
aforefkid,  as  the  laid  T.  S.  in  his  proper  perfon ;  and  the  faid 
anditon  afligned  by  the  faid  court  of  our  faid  lord  the  Kin^  of  the  > 

bench  before  lils  juftices  aforefsud,  to  take  Uie  account  amrefaid, 
(to  wit)  Ac  faid  W.  M.  Efq.  A.  D.  Efq.  and  J.  F.  Efq.  then 
and  there  alio  come.  And  the  faid  T.  G.  faith,  that  the  afore* 
£ud  ptea  of  tJbe  laid  T.  S.  by  him  above  pleaded  in  his  difcharge 
of  the  profit  axid  produce  of  the  faid  goods  and  merchandizes, 
and  the  taalten  therein  contained,  are  not  fufficient  in  law  to  difn 
chaise  htmthe  &id.T.  S.  of  the  profit  and  produce  thereof;  to 
which  laid  pka;  in  the  manner  the  fame  is  above  pleaded,  and 
the  matters  therein  contained,  he  the  faid  T.  G*  is  not  under  any 
neceiSty,  or  obliged  by  the  law  of  the  land,  to  anfwer;  and  this 
tbe  fiud  T.  G.  is  ready  -to  v«rify :  wlierefore,  for  ^ant  of  a  fuF- 
ficieat  plea  in  this  behalf,  he  the  faid  T.  G.  prays  judgment, 
and  that  the  laid  T.  S.  may  'not  be  difcharged  of  the  profit  and 
produce  of  the  laid  goods  and  merchandizes,  &c* 

W.Davy. 

And  the  faid  T.  S.  faith,  that  the  aforefaid  plea  bv  him  Joloderm 
above  pleaded,  in  difcharge  of  the  profit  and  produce  of  tne  fiadd  <*emuircr. 
goods  and  merchandizes,  and  the  matters  therein  contained, 
are  fufficient  in  law  to  difcharjge  him  the  faid  TT^S.  of  the 
profit  and  produce  thereof ;  which  faid  plea,  and  the  matter 
tbenein,  the  faid  71  S.  is  ready  to  verify  and  prove,  in  fuch 
manner  and  fortn  as  Ihall  be  awarded  in  this  behalf ;  and  becaufe 
the  £ud  71  G.  does  not  anfwer  the  faid  plea,  nor  has  hitherto 
in  any  wife  denied  it,  the  faid  7.  S.  as  before,  prays  judgment 
and  tnat  he'the  faid  T.  S.  may  have  allowance  of  all  the  pro- 
fit and  produce  of  the  faid  goods  and  merchandizes,  and  that 
he  may  be  wholly  difcharged  thereof,  &c. 

G.  Narcs. 

And  becaufe  the  juftices  here  will  advife  themfelves,  of  and  CunaaJvi" 
upon  the  jpremifes,  whereof  the  iaid  parties  have  put  themfelves /^'.J^^j 
upon  judgment  of  the  court,   before    they  .give  judgment,  "oGco.  3. 
tbereupon  day ''is  given  to  the  parties  afore  faia  here,  until  in  eight 
days  pt  Saint  HiUtry^  to  hear  their  judgment  tbereupon ;  ior 
that  die  laid  juftices  here^are  not  yet  adviied  thereof,  Qc. 

At  which  day,  before  the  juftices  here,  come  as  well  the 
£ud  T.  G.  by  his  attorney  aforefaid,  as  the  faid  7.  S.  by  his  at- 
torney aforefafd:  butbecaule  the  juftices  here  will  advife  them-  The  Uke  an- 
feires  of  and  upon  the  premifes,  day  is  ^ivcn  to  the  parties  2^***'  *^- 
tfor^fiud  here,  until  irom  the  day  of  Eaftcr  in  fifteen  days,         ^' 
to  hear  their  judgment  thereupon ;    for  that  the  faid  juftices 
snre  myt  yet  advilcd  thereof,  0c.     At  which  day,  before  the 
juftic69  Krc,  come  as  well  the  laid  7.  G.  by  his  attorney  afore-  The  Uke  na* 
fiud,  ttthe  faid  T.  5.  by  his  attorney  aforefaid ;  but  becaufe  the  tU  Trinitf 

'   -   juftices  ««^-3- 
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juAices  here  will  advife  themfelves,  of  and  upon  the  premifeSi 
day  is  ffiven  to  the  parties  aforefaid  herq,  until  on  the  morrow 
of  the  iloly  Trinity ^  to  hear  their  judgment  thereupon*  for  that 
the  faid  juftices  here  are  not  yef,  advifed  thereof,  &c.  At  which 
day  before  the  juftices  here  come  as  well  the  (aid  71  G.  by  his 
attorney  aforefaid,  as  the  faid  71  5.  by  his  attorney  aforeiaid ; 
whereupon  all  and  fingular  the  premifes  being  fees,  and  bv  the 
juftices  here  fully  underfiood*  and  mature  deliberation  oeing 
thereupon  had,  it  feemeth  to  the  juftices  nowhere,  that  the 
plea  01  the  faid  T.  S.  by  him  above  pleaded  in  his  difcharge  of 
the  profit  and  produce  of  the  faid  goods  and  merchandizes*  and 
the  mitters  therein  contained,  are  not  fufiicient  in  law,  to  dif- 
charge him  the  laid  7.  5.  of  the  profit  and  produce  thereof; 
therefore  it  is  confidered*  that  the  bid  71  G.  do  recover  againft 
the  faid  7.  S.  the  aforefaid  twelve  thbufand  pounds  for  the  value 
of  the  goods  and  merchandizes  aforefaid,  and  alfo  two  hundred 
and  feventy-eight  pounds  feven  fliillrngs  and  nine  pence  for  his 
damages,  as  well  by  reafon  of  the  inter-pldiding  aforefaid,  as  for 
his  cofts  and  charges  by  the  faid  7.  6.  in  and  about  his  fuit  in 
that  behalf  expenoed,  to  the  faid  7.  G.  by- the. court  here  ad* 
judged  with  his  aflent,  and  that  the  faid  TTS*  ^in  mexcy^&c* 
Afterwards,  (to  wit)  on  the  eighteen{&'^da)i^^£^/^ffi^^,  in  the 
eleventh  year  of  the  reign  of  our  SdVfercijp$^Lord  .George  the 
Third,  now  King  of  Great  Britain^  '&c^jt9m^  the  faid  ihomas 
Godfrey  by  Henry  Barnes  his  attorney,  cdf^Sittitcd  by  f|tecia] 
warrant  to  him  in  that  behalf  direded>  befone.  'Sir  tkiii^Gwbl 
Knight,  one  of  his  Majefty's  juftices  of  the  bench  at.  his  cham- 
bers, fituate  in  Serjeant  s  Inn^  Chancery  ^Lane,  and  acknowledfltsd 
that  he  is  fatisfied  of  the  faid  twelve  thoufand  pounds,  and  of 
the  damages  aforefaid  ;  therefore,  let  the  faid  Thomas  Sauhders 
of  the.&ne  be  acquitted,  &c. 

HeHryrQould. 


Godfrey  verjus  Saunders.     C.3* 


[In  an  aftion 
of  account 
nothing  caa 
be  pleaded 
before  audi- 
tors, contrary 
KP  what  has 
been  pleaded 
to  the  adioo, 
and  been 
found  by  ver- 
did:  there- 
fore, where  a 
defendant. 


^HE  plaintiff  G(7^g',  being  a  merchant  in  London,  znA  pof- 
fcffedof  a  confiderable  quantity  of  coral  beads,  in  Tattuary 
'54,  fliipped  the  fame  on  board  the  veffels  employed  by  the 
yl  India  Company,  to  be  exported  and  carried  therein  from 
England  16  Fort  Saint  George  in  the  Eqft  Indies;  by  the  ufage 
and  cuftom  of  the  trade,  and  the  rules  and  orders  of  that  com- 

5 any  ftil!  in  force,  every  perfon  exporting  coral   beads  from 
Ingland  to  Fort  Saint  George  is  obliged  to  make  the  returns  for 
the  fame  in  diamonds,  and  to  confign  the  fame  to  the  governor 
of  that  Fort  for  the  time  being,  and  to  any  other  perion  fuch 
1  exported 
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exporter  ihsdl  think  fit  to  intruft  or  employ  on  his  own  behalf,  cbirsed  at 
the  icknduii  Saunders^  in  January  1754,  being  governor,  the  ["i''^'^^"* 
plaintiff  configned  his  coral  beads  to  Saunders^  and  one  Solomon  deiiYe^dto 
Sabmotts^  to  be  b;^  them  received  and  difpofed  of,  for  the  moft  him  and  his 
advantage  of  the  plaintiff^  at  Fort  Saint  George^  and  to  fend  to  f**"*^^^  *• 
bim  the  account  of  the  fales,    and  to  make  him  returns  in  aLedaod to* 
diamonds  x]ik>ft  proper  tor  the  markets  at  London  ;  in  September  render  an  ac. 
1754,  the  coral  beads  were  received  by  Saunders  and  Salomons  :  ^^^*  **^,|J* 
and  between  Oaober  1754,  and  i^i\i  January  ijjc,  fold  and  Jt^^^he! 
diipolcd  ot  by  thefg  m  the  £q/t  Indies ^  tor  about  9500/.  12 J.  ja,    cher  «p<m  fala 

delireriiig 

On  the  14th  of  January  1755,  the  defendant  Saunders  ccafed  ^^fl^ 
to  be  governor  of  Fort  Saint  George,  and  then  failed  from  thence  ccafed  bailiff, 
to  Ei^Undf  wiie^e  he  arrived  fome  months  afterwards,  leaving  the  deieod- 
Salomons  jaiJndia,  M'ho  is  fince  dead ;  neither  Saunders  or  Salo^  in  a^^^ 
mots  having  accounted  with,  or  Qiadeany  returns  to  the  plaintiff  thereof 
lor  the  coral  beads,  he  e^^hibked  a  bill   in  Chancery   againft  ceafcd,  which 
SawuUrs,  for  an  acctfunit,  which  hath  been  fruitlefsly  depending  |^j*  ^  ^u^ 
Acre,  for  more  than  twelve  years.  he  cannot  af. 

iQURii pftad  before  audiicrs  that  he  delivered  the  goods  to  his  co-bailiiF widi  the  plaiotiff*!  consent t. 
Isdili  Blight  have  been  (iTcn  In  evidence  on  the  iilur  j  and  the  confeqoence  of  putting  It  in  iflae 
tpia  before  aoditore  would  be  either  two  verdlds  the  lame  way  and  thus  nugatory  $  or  contra^&oryt 
i^woold  entanfle  the  court.} 

At  length,  in  Trinity  term  1768,  the  plaintiff  Godfrey  brought 
a  writ  of  iic^rtmn/,  in  tnis  court  againft  the  defendant  Saunders^ 
to  render  to  the  plaintiff  a  reafonable  account  of  the  time  in 
i^ch  the  defendant  and  one  Solomon  Salomons,  now  deceafed, 
were  the  bailiffs  of  the  plaintiff;  whereupon  the  plaintiff  de-  Dedtratio^i 
clared,  that  the  defendant  and  5.  5.  from  the  firft  day  of  June  (ahiidjcdj 
V54f  until  the  firft  day  of  May  1755,  were  the  bailiffs  of  the 
plamtifF  at  London,  and  during  that  time  had  the  care  and 
adminlRration  of  divers  goods  of  the  plaintiff,  that  is  to  fay, 
tvclvc  chcfts  of  coral  beads,  containing,  (to  wit)  3000  pounds 
weight,  ^*to  wit)  of  the  value  of  12,000/.  to  be  merchandized  and 
niade  profit  of  for  the  plaintiff,  when  they  T.  S,  and  S.  S.  ftiould 
be  thereto  required  ;  yet  T.  S.  and  5.  S.  in  the  life-time  of  5.  S. 
or?.  5.  fince  the  death  o1'5.  5.  have  not,  nor  hath  either  of 
them  rendered  an  account  of  the  fame  to  the  plaintiff,  but  both 
of  them  have  refufcd,  and  the  defendant  Saunders  ftill  doth  re- 
fufe  fo  to  do,  to  the  plaintiff's  damage  of  12,000/. 

The  defendant  pleaded  three  pleas  in  bar  to  the  aftion. 

Kril  pica — ThatS.  S.  in  the  declaration  mentioned,  was  the  ift.  Piej,tftat 
folc  bailiff  of  the  plaintiff  for  the  time  mentioned,  and  had  the  Lfj^'*'"^'^ 
?re  and  adminiftration  of  the  coral  beads  to  be  made  profit  of 
.for  him,  and  to  render  him  account  of  the  fame  at  London: 
^Aou(  this,   that  defendant    and  S.  5..  were  bailiffs  of  the  Traveife. 

plaintiff, 
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Etaintiff,   and    had  the  care  and  admini&raticm  of  the  ^tCftA 
cads  to  be  made  profit  of  for  him,  aiod  to  render  him  account 
of  the  fame* 

sJPiea,  tlie       Second  pica — That  there  was  not  anr    open  or   cnrrent 

teute  ofii-   account  between  the  plaintiff  and  defendant,  and  J.  5.  in  the 

■^""^      life-time  of  S.  S.  or  between  the  plaintiff  and  the  defendant  T.  J* 

fince  the  death  of  S.  S.  at  any  time  within  fix  .years  next  be^ 

fore  the  fviing  forth  of  the  original  writ  of  th6  plaintiff* 

34  Plw.  Third  plea — ^That  before,  and   during  part  of  the  time  in 

the  declaration,  viz.  from  the  firft  ot  June  I754r  until' the  14th 
January  1755,  the  defendant  was  governor  of  Fort  Saint  George; 
.and  that  5.  S.  during  all  that  time,  and  before  and  after*  was  a 
fador  there,  and  a  correfpondent  of  the  plaintiff,  well  fkilied 
in  buying  and  felling  coral  beads,  and  in  the  knowledge  and  pur« 
chafing  of  diamonds ;  and  that  according  to  the  u(a^  and  cuftom 
of  the  trade  of  the  Eafi  India  Company,  and  by  the  riilks  and 
orders  thereof,  which  dill  are  in  force,  every  perfon  exporting 
corkl  beads  from  England  to  Fort  Saint  George,  At  obliged  to  makd 
returns  for  the  feme  in  diamonds,  and  to  confign  the  coral  beads 
to  the  governor  of  that  Fori  for  the  time  being,  and  to  any  other 
perfon  fuch  exporter  (hall  think  fit;  that  the  plain^»  betore  the' 
tSioi  June  1754,  viz.  on  the  ift  of  January  1754, -(hipped  the 
coral  beads  on  board  the  (hips  of  the  company,  to  be  exportc4 
from  England  to  Fori  Saint  George,  and  conugned  the  fame  tp 
'  the  governor  thereof,  and  iq  S.  S.  to  be  by  them  received  and 
difpofed  of  to  the  moft  a4vantage  of  the  plaintiff,  and  to  (end 
the  account  of  the  fales  to  him,  and  to  make  him  returns  in 
tliamonds ;  which  coral  beads  afterwards,  viz.  the  firft  of  Septem* 
ber  1754,  at  the  fort  were  received  by  S,  S,  aod  the  defendant  as 
governor,  and  were  then  and  there  delivered  to  the  cuftody, 
care  and  management  of  S.  S.  by  the  defendant  to  be  fold  and 
difpofed  of  by  S*  S.  for  the  moft  advantage  of  the  plaintiff: 
and  the  defendant  further  fays,  that  th^  greater  part  of  the  coral 
beads,  whilft  he  was  governor,  in  OSooer  1754,  were  fold  by 
S.  S.  in  the  Eq/l  Indus,  and  that  the  money  arifing  from  tb^ 
fales  was  paid  to  him,  and  by  him  wholly  received  to  be  in- 
vefted  by  him  in  diamonds  for  the  plaintiff;  and  all  the  refidue 
of  the  coral  beads  afterwards,  viz.  on  the  13th  iA  January  1755, 
was  alfo  fold  by  S.  S.  to  folid  buyers,  and  three  months  credit 
^ven  to  them ;  and  the  defendant  in  fa£l  fays,  that  he  did  not 
intermeddle   with  S.  S.  in  the  fales,  but  lefi   the    fame  in- 
tirely  to  him,  and  that  he  the  defendant  never  received  any 
part  of  the  monies  or  produce  arifing  from  the  fales ;  that  he 
never  received,  nor  was  intitled  to  receive  any  part  of  the  com- 
miifion  which  S^  S.  was  intitled  to  receive,  according  to  the 
ufage  of  the  trade ;  and  the  defendant  fays,  that  while  he  was 
3  governor 


Easter  Term  10  Geo.  III.  1770.  97 

governor,  viz.  on  the  14th  of  January  tyss*  ^'  ^'  ^^"^  ^  *^^ 
plaintiff  a  juft  account  of  all  the  Tales  oi  the  coral  beads,  and 
of  the  produce  then  arifeii  and  to  arife  from  fuch  fales  ;  and  that 
the  dclcndant  on  the  fame   14th  of  January  1755  ceafed  to  be 
governor  of  the  Fori,  and  was  fucceeded  by  George  Pi^oit  Efq. 
and  then  and  there  left  in  the  hands  of  5.  S.  the  whole  money 
received  by  him,  and  all  the  fecurities  for  money  to  be  re- 
ceived from   the   fales,    to   make   returns   to  the  pIainti£F  in 
diamonds;  and  that  he  the  defendant  on  the  fame  day  failed 
from  the  Fort,  and  returned  to  England;  and  that  while  he  was 
governor,  he  never  intermeddled  in  the  fales  in  any  other  man- 
ner than  as  an  official  temporary  afTignee,  or  fa£lor,  or  governor ; 
and  that  he  never  afterwards  at  all  interfered  with  the  fales 
or  produce  of  the  faid  goods,  and  that  when  he  left  the  Fort, 
S.  0,  was  in  the  firft  repute  as  a  faftor,  both  in  fortune,  fkill, 
care  and  integrity ;  that  the  defendant  on  the  25th  of    June 
1755  arrived  i"  England,  and  on  the  30th  oi  June,  and  on  mvers 
other  days,    had   interviews  with  plaintiff,    and  converfations 
about  the  premifcs,    at  which,  qr  at  any  time  before  the  ifl 
tA  September^  and  before  the  news  arrived  of  the  failure  of  S.  5. 
the  plaintiff  never  intimated  a  difapprobation  of  the  condu£l  of 
the  defendant,  with  rcfpeft  to  the  leaving  the  whole  manage- 
ment of  the  confignment  to  5.  S.  or  confidered  the  defendant 
as  anfwerable  for  the  returns  thereof;  and  that  the  firfl  news 
of  the  failure  of  5.  5.  arrived  here  after  the  faid  interviews  of 
the  plaintiff  and  defendant,    viz.  the  9th  of  September    1755, 
and  not  before ;  and  defendant  never  before  heara  of  the  failure 
of  J,  5.  and  this  he  is  ready  to  verify,  G?c. 

The  plaintiff  replied  to  the  firft  plea,*  ■    That  the  defendant  R^plicatKm 
tnd  $.  sf,  \vcre  bailiffs  of  the  plaintiff,  and  had  the  care  and  *«  *«  ^^* 
adminiftration  of  the  coral  beads,  ,to  be  made  profit  of  for  him,  ^"' 
ami  to  render  him  account  of  the  fame;  and  thereupon  iffue  was  iftKTue. 
joined. 

The  pljuntiJF  replied  to  the  fecond  plea,  ■      That  he,  the  RepiicatioB 

Sfaimiff,  during  the  time  in  the  declaration,  and  before,  was  and  ^*J^  ^^^^^ 
ill  is  a  merchant,  and  that  the  defendant  and  5.  .S.  were  his  ^ 
fafiors  during  that  time,  and  had  the  care  of  the  goods,  to  ren- 
der an  account,  and  that  the  account  concerneth  trade  and  mer- 
chandize which  was  never  adjufled  or  fettled  between  the 
plaintiff  and  defendant  and  S.  S.  and  this  he  is  ready  to 
verify.  Qc. 

The  plaintiiT  replied  to  the  third  plea  (infer  aliajThzt  the  con-  Rcpiicatioa 
figment  was  made  to,  and  accepted  by  the  defendant  and  S.  S.  as  JJ^*^*J^ 
joint  bdors,  and  upon  their  joim  credit;  and  avers,  ihai  the  ma»  pj^^ci  of  cIm 

VoU  III.  H  nagenunt  p^Au 
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filament  of  the  conjignment  was  left  andintrufted  .by  tht  defendant 
/(?  o.  S.  by  agreeTnent  between  them^  as  joint  Jatl or s^  witnotU  the 
diretlion^  conjent,  privity  or  knowledge  of  the  plaintiff:  and  this 
he  is  ready  to  verity,  &c. 

piicatioiTM  to      There  is  the  like  replication  to  the  third  plea,  as  to  the  re-. 
the  refidttc.     fiduQ  of  the  goods  in  the  declaration, 

th?repika-         The  defendant  rejoined  to  the  replication  to  the  fecond  plea^ 

tiontothefc- that  the  account  doth  not  concern  trade  and  merchandize; 

*TiV***       and  thereupon  tlie  fecond  iflue  is  joined. 

Rejoinder  to        The  defendant  rejoined  to  the  replication  to  the  third  plea,  as 

thcrepUci-     jq  parcel  of  the  goods,  protefiing^  (among  other  proteflations) 

tWrd'plca  M     ^^^  ^^  management  of  the  conjigmnent  was  lejt  by  the  defendant 

to  parcel.        S.  S.  2/2  purf nance  oftne  intent  and  meaning  oj  the  plaintiffs  and  of 

thefaid  confignvifint ^  and  according  to  the  trvjl  by  the  plain ti ff  re^ 

pojed  in  S.  S.  and  not  by  agreement  between  the  defendant  andS.  S. 

for  rejoinder  fays.  That  upon  delivery  over  of  the  goods  to  S.  S, 

all  concern  mhatfoever  oftne  defendant,  as  to,  of  and  in  the  care^ 

trufl  and  management  of  the  faid  goods,  ceqjed  and  was  at  an 

end. 

The  like  re-        There  is  the  like  rejoinder  to   the  replication  to  the  third 
the"rcfid*ac?^    plea,  as  to  the  rcfidue  ot  the  goods  in  the  declaration. 

Sur-rejoindcr       The  plaintiff  fur-rejoined  to  the  rejoinder  of  the  defendant 
"***P"<^^*^  to  the  replication  to  the  third   pica,  as  to  parcel  of  the  goods 
«««>  »•        jn  ^i^g  declaration.  That  upon  delivery  over  of  the  goods  to  S.  S. 
all  concern  of  the  defendant  as  to,  of  and  in  the  care,  triifi  an<f 
management  of  the  faid  goods,  did  not  ceafe,  nor  was  at  an  end^ 
3d  Iflue.        in  manner  and  form  as  the  defendant  hath  alledged ;  and  there- 
upon iffue  is  joined. 

•'^•^ndcr^arto        There  is  the  like  fur-rejoinder  as  to  the  rcfidue  of  the  goods 

the  reiidae  of  ^^  ^^^  declaration,  and  the  like  iflue  joined  thereupon. 

thegoodi. 

4th  Iflue.  Upon  the  trial  of  this  caufe,  the  jury  found  for  the  plainttflf^ 


upon  all  the  fouriflues  ;  indeed  the  fecond  iflue  upon  the  flatute 
of  limitations,  was  given  up  by  the  defendant's  counfel,  anc 
the  two  lad  iflues  are,  in  effea,  one  and  the  fame ;  fo  that  ix 


may  be  properly  faid  there  were  only  two  material  iflues,  and 
Vcrdxa.  both  found  for  the  plaintiff".  Upon  the  firft  ifl'ue,  they  founrl 
that  ihf.  defendants,  Saunders  flwrf  Salomons,  were  the  bailiffs  qftlu: 
plaintiff,  and  had  the  care  and  adminijl ration  of  the  goods  antd 
merchandizes  of  the  plaintiff,  in  the  declaration  mentioned^  to  b^ 
merchandized  and  made  profit  of  for  him,  and  to  render  account 
when  they  fhould  It  thereto  required.     And  upon  the  laft  iflue 

they' 
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Aey  found,  t/ihi  all  concern  of  the  defendant  as  to,  ofandin  the  care 
tm/l  or  management  of  the f aid  goods  and  merchandizes  ^or  ihe  pro- 
iuctthtreofor  the  returns  thereof  to  bemadein  diamonds  to  the  plain - 
iiff^iid  not  drop,  ceafe,  nor  was  at  an  end,  as  the  defendant  in  plead- 
inr  hath  alledged;  i.  e,  when  defendant  ceafcd  to  be  governor  of 
Fort  Saint  George,  and  pleads  he  then  delivered  over  to  Salomon 
all  the  goods,  &c.     Whereupon,  in  Michaelmas  term,  9  Geo.  3.  Ju<§g?rtent 
the  court  gave  judgment,  that  the  defendant  Saunders  account  T*^^»^f^^' 
wththe  pTaintifiF,  of  the  time  aforefaid,  in  which  he  and  Salo- 
mons were  the  bailiffs  of  the  plaintiff,  and  had  the  care  and  ad- 
miniftration  of  the  faid  gooas  and  merchandizes,  &c.  to  be 
merchandized  and  made  profit  for  the  plaintiff;  ^nd  the  defend- 
ant in  mercy,  becaufe  he  hath  not  before  accounted. 

In;  Hilary  term,  9  Geo.   3.  the  three  protho notaries  of  the  Auditors 
court  were  affigned  auditors,  to  take  ana  declare  the  account  *^^8'»«<l- 
between  the  plaintiff  and  defendant,  who  not  having  affigned 
any  day  to  take   the  account  and   one  of  the  prothonotaries 
laving refigned  his  office; 

In  Ea/ler  term,  9  Geo.  3,  the  then  three  prothonotaries  of 
the  court,  IVtUiam  Mainwanng,  Efq.  Anthony  Uickins,  Efq.  and 
John  Floyer,  Efq.  were  affigned  auditors,  to  take  and  declare 
the  account  between  the  plaintiff  and  defendant,  who  affigned 
the  ninth,  tenth  and  twelfth  of  June,/m  Trinity  term,  in  the 
c)th  vear  of  Geo.  3.  at  the  Serjeant's  Room,  near  this  court  in 
f^^minfter-haU,  to  take  the  account  between  the  plaintiff  and 
defendant. 

At  which  12th  day  of  June,  the  defendant  Saunders  comes  Plea  before 
Wore  the  auditors;  and  as  to   the  goods   and  mcrcliandizes  aj;<J";^" »»« 
thereof  he  is  adjudged  to  render  account  to  the  jilaintiff,  for  ^clo^s/™ 
the  time  in  which  he  the  defendant  and  Salomons  were  bailiffs 
of  the  plaintiff,  he,  the  defendant,  prays  an  allowance  of  all  the 

Erofit  and  produce  of  the  faid  goods  and  merchandizes,  and  fays,  * 

fought  to  be  difcharged  thereof;  becaufe  he  fays,  that  before, 
and  durinjj  part  of  the  time  in  which  he,  and  Salomons,  had 
^^n  bailiffs  of  the  plaintiff,  the  defendant  was  governor x)f 
fort  Saint  George,  and  that  Salomons  during  all  that  time  was  a 
'merchant,  faflor,  a  correfpondent  of  the  plaintiff,-  and  well 
wiled  in  the  trade;  and  further  fays,  that  according  to  the 
'i'^ee  and  cuilom  of  the  trade,  and  the  rules  and  orders  ot  the 
F'^fl  India  Company,  ftill  in  force  and  obferved  by  them,  every 
Frfwn  exporting  coral  beads  to  Fort  Saint  George,  ouglit  to  make 
*w  returns  in  diamonds,  and  to  confign  the  coral  beads  to  the 
fiovernor  of  the  Fort,  and  to  any  ciher  perfon  the  exporter  fiiall 
•ainkfit;  and  that  plaintiff  exported  2311  pounds,  10  ounces, 
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13  pennyweights,  and  18  grains  of  coral  beads,  and  conGgnecl 
the  fame  to  defendant  and  Salomons,  which  were  received  by 
them  both,  and  that  on  the  15th  of  Odober  1754,  they  fold 
part  thereof  for  5383/.  4J.  and  tnree  farthings,  and  on  the  13th 
January  175^,  they  fold  the  refidue  for  4175/.  8i.  6rf.  farthing, 
and  that  Salomons  feat  an  account  thereof  to  the  plaintiff,  and 
that  the  defendant  on  the  14th  January  1755,  quitted  the  Ea/l 
India,  and  all  his  concerns  there,  and  returned  to  England^ 
where  he  hath  ever  fmce  refided;  and  that  when  he  left  the  Eaft 
Indies,  he,  with  the  confent  of  the  plaintiff,  delivered  over  to  Sa- 
lomons, the  whole  money  and  produce  then  received  and  all  the 
Jecunties  for  the  further  produce  to  be  received,  for  the  faid  coral 
beads,  to  make  returns  thereof  in  diamonds  to  the  plaintiff;  and 
this  the  defendant  is  ready  to  verify  ;  wherefore  he  prays  allow, 
ance  of  all  the  profit  and  produce  of  the  faid  goods  and  mer- 
chandizes, and  that  he  may  be  wholly  difcharged  thereof- 

The  plaintiff  imparls  until  AfzcAo^r/m^^  term,  10  Geo.  3.  and 
then  demurs  to  the  plea  before  the  auditors,  and  the  defendant 
joins  in  demurrer ;  which  was  argued  twice  at  the  bar,  viz,  in 
Hilary  term,  10  Geo.  3.  by  Serjeant  Jephfon  for  the  plaintiff, 
2^nd  Serjeant  Leigh  for  the  defendant ;  and  in  this  prefent  Ealtew 
term,  by  Serjeant  Burland  for  the  plaintiff,  and  Serjeant  Gtynn 
for  the  defendant.  . 

Serjeant  Jephfon  for  the'  plaintiff The  w^hole  fubftance  of 

this  plea  before  the  auditors  is,  that  while  the  defendant  Saufi'* 
dersvfdiS  joint  bailiff  with  Salomons,  and  when  he  quitted  In^a^ 
he,  with  the  confent  of  the  plaintiff,  delivered  over  to  Salomons 
all  the  effe£ts,  and  therefore  prays  an  allowance  thereof  before 
the  auditors ;  this  plea  doth  not  materially  differ  from  the  third 
plea  in  bar  to  the  a3ion,  wherein  the  defendant  hath  alledged, 
that  when  he  ceafed  to  be  governor  of  Fort  Saint  George^  and 
quitted  India,  he  left  in  the  hands  of  Salomons  the  whole  money 
and  produce  of  the  goods  and  merchandizes  to  be  by  him  re- 
turned in  diamonds  to  the  plaintiff;  the  only  difference  is,  that 
in  this  plea  before  the  auditors,  it  is  alledged  that  the  effefts 
were  delivered  over  by  the  defendant  to  Salomons,  zndlch  in  his 
hands  with  the  confent  of  the  plaintiff  ;  which  words  are  not  ma- 
terial, for  by  making  thenj  joint  bailiffs,  the  plaintiff  gave  fuch 
confent  originally. 

I  cannot  find  any  fuch  pica  as  this  in  the  books,  which  is  an 
argument  that  the  like  was  never  pleaded ;  indeed  if  the  delivery 
of  the  effefts  over  had  been  by  the  command  of  the  plaintiffs  to  a 
ftranger,  it  would  have  been  a  good  plea  in  diicharge  of  the 
account  before  the  auditors;  but  it  is  pleaded  to  be  with  the 

plaintiff's 
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plaihtiflp's  confent^  and  not  by  his  command:  and  if  confent  be 
evidence  of  a  command,  it  ought  to  have  been  pleaded  by  com- 
mand^  according  to  the  operation  of  the  law. 

There  are  other  obje3ions  which  appear  to  the  court  upon 
the  face  of  this  record:  the  declaration  charges,  that  the  defend- 
ant and  Salomons  were  joint  baiiifis  of  the  plaintiff,  from  the 
firft  day  of  June  1754,  until  the  firft  day  of  May  1755.  The 
defendant,  by  his  tirii  plea  in  bar,  alledges  that  Salomons  was 
the  fole  bailiff  of  the  plaintiff;  and  traverfes,  that  defendant  and 
Salomons  were  his  joint  bailiffs;  whereon  iffue  is  taken,  and 
found  for  the  plaintiff,  that  they  were  his  joint  bailiffs,  to  ren- 
der account  to  the  plaintiff,  as  he  hath  in  pleading  alledgcd ; 
that  is,  for  the  time  -they  were  his  bailiffs,  from  the  firft  of 
June  J  754,  until  the  firft  of  May  1755;  whereupon  judgment 
is  given  and  recorded,  that  the  detendant  Saunders  account 
with  the  plaintiff  of /^^  time  aforcfaid,  in  which  he  and  Salomons 
were  the  bailiffs  of  the  plaintiff.  But  the  prefent  plea  before  the 
auditors  denies  and  contradifts  the  finding  of  the  jury,  and  the 
judgment  to  account  for  tht  time  cLforefaid ;  for  the  defendant 
thereby  inGfis,  that  on  the  14th  ot  January  1755,  when  he 
ceafed  to  be  governor  of  Fort  Saint  Geoirge,  and  quitted  India^ 
he  quitted  all  his  concerns  there,  and  that  he  was  difcharged : 
the  jury  have  alfo  found,  upon  the  laftiffue,  that  all  concern  of 
the  defendant  Saunders,  in  the  care,  truft,  and  management  of 
the  goods  for  the  plaintiff,  did  not  ceafe  when  he  quitter!  Lidia^ 
and  ceafed  to  be  governor  of  Fort  Saint  George,  theictore  he  is 
accountable  to  the  plaintiff  for  the  whole  time  in  the  declaration^ 
according  to  the  verdift  of  the  jury  and  thcjudgmcnt  of  the 
court;  and  wasiiot  difcharged  on  the  14th  of  January  1755,  as 
he  infifts  in  the  prefent  plea  before  the  auditors,  which  is  there- 
fore  ill. 

The  time  is  material ;  for  when  the  plaintiff  charges  the  de- 
fendant as  receiver  from  fuch  a  time  to  fuch  a  time,  he  raufl 
anfwer  that  time  precifely.  Sir  Tho.  Raym.  ^j.  This  is  in  point, 
to  (hew  this  plea  before  auditors  is  bad ;  bcfides,  this  matter 
fhould  have  been  pleaded  in  bar  as  to  part  of  the  time  in  the 
dechration,  and  that  he  was  difcharged  as  to  the  reft  of  the  ti; 
therein  mentioned,  by  confent  of  the  plaintiff,  when  he  left 
Eaft  In£a. 

Wilmot  Chief  Jufticc — It  is  a  firft  principle,  that  if  a  matter 
caii  be  pleaded  in  bar  to  an  afiion  of  account,  it  cannot  be 
pleaded  before  auditors ;  might  the  defendant  not  have  pleaded 
m  bar,  that  he  was  bailiff  from  the  firft  of  June  1754,  until  the 
Ifth  ol  January  175^,  part  of  the  time  in  the  declaration;  and 

H*  3  iraverfcd. 
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traverfed,  that  he  was  bailiff  at  any  time  after  the  i^th  of  jk" 
nuary  1755?  It  is  alUdged  and  averred  by  the  plaintiff,  in  the 
replication  to  the  third  plea  in  bar,  that  the  managanent  of  ike 
confignment  was  left  and  intrufted  by  the  defendant  Saunders,  hy 
agreement  between  them  as  cofiaiSors^  without  the  direQion^  confcnt^ 
pnvity  or  knowledge  of  the  plaintiff :  this  ftrikes  me  as  the  very 
point  of  the  cafe*  and  ought,  1  think,  to  have  been  anfwercd 
in  the  rejoinder ;  but  inftead  of  anfwering  it,  the  defendant  takes 
it  hy  protejlation^  in  this  manner;  viz.  **  that  the  management 
**  of  the  iaid  confignment  was  left  and  intrufted  by  the  defendant 
*•  Xo  Salomons,  in  purfuancc  of  the  intent  and  meaning  of  the  plain- 
'*  tiff,  and  of  his  confignment  aforefaid,  and  according  to  the 
**  trull  by  him  for  that  purpofe  repofed  in  the  faid  Salomons,  and 
**  not  by  agreement  between  the  defendant  and  Salomons  as 
**  joint  taQors,  as  the  plaintiff  in  his  replication  hath  in  that 
**  belialf  above  fuppofed  and  ailedged.'*  Now  diis  being,  in  my 
mind,  the  moil  material  point  in  the  cafe,  it  feems  to  me  (but 
I  give  no  opinion)  that  it  cannot  be  taken  by  proteftation. 

Serjeant  J^phfon — ^The  rejoinder, protefts  againft  every  faft 
alledgcd  in  the  replication  to  the  third  plea ;  and  if  the  court 
thinks  the  proteftation  mentioned  by  your  lordfhip  to  be  bad, 
there  is  an  end  of  the  matter,  and  it  is  not  neceffary  for  me  to 
fay  any  thing  more. 

Serjeant  Ltigh  for  the  defendant — ^The  defendant  in  his  plea 
before  the  auditors,  avers,  that  when  he  left  the  £^  Indies,  hc» 
with  the  confent  of  the  plaintiff,  delivered  over  to  Salomons  the 
whole  money  and  produce  tben  received,  and  all  the  fecurities, 
for  the  further  produce  to  be  received  tor  the  coral  beads  to 
make  returns  thereof  in  diamonds. 

The  queftion  is,  whether  this  be  a  good  plea  before  the  au- 
ditors ;  I  contend  that  it  is,  and  could  not  have  been  pleaded  in 
bar,  notwithftanding  there  are  fome  fa&s  mentioned  in  it,  the  very 
fame  that  are  alledgcd  in  the  third  plea  in  bar ;  the  defendant 
could  not  plead  in  bar,  that  he,  by  confent  of  the  plaintiff,  de- 
livered the  effefts  over  to  Salomons,  becaufe  the  defendant  was 
certainly  the  plaintiff's  bailiff,  and  muft  account  to  him;  and  it 
is  therefore  proper  matter  to  be  pleaded  before  the  auditors. 
1  RoL  Abr,  121,  122,  126.  Bro.  Account,  pL  31.  If  a  man 
was  once  accountable  to  the  plaintiff,  and  he  delivers  over  to 
another  by  order  of  the  plaintiff,  it  is  no  plea  in  bar  to  the  ac- 
count, but  it  is  a  good  plea  in  difcharge  of  the  account  befiorc 
auditors.  Bro.  Account,  ^^3.  See  Styl.  430.-  As  to  delivery  ova 
by  coufnf,  the  opinion  ot  Roll,  Chief  Juftice,  that  it  is  a  good 
pica  before  the  auditors. 

The 
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The  defendant*  by  the  prefent  plea,  admits  he  was  the  plain- 
tiff's bailiff,  and  fo  the  verdift  and  judgment  fay  ;  if  a  delivery 
over  to  a  ft  ranger  by  confent  be  a  good  plea  before  the  auditors, 
furcly  the  like  delivery  by  confent  to  a  co-faSor,  is  a  good  plea 
befoirthem ;  it  is  a  fair  plea,  the  plaintiff  may  take  imie  upon 
it,  and  if  we  cannot  prove  it,  he  muft  fucceed. 

It  is  objefted,  that  it  is  found  by  the  jury,  that  the  defendant 
was  bailitt  from  the  firft  of  June  1754,  until  May  1755  ;  where- 
as he  now  pleads,  that  he  was  only  bailiff  till  the  i4tli  of  Janu- 
tiry  1755:  I  anfwer  that  this  goes  upon  the  idea  that  the  de- 
fendant  was  bailiff  for  the  whole  time  in  the  declaration  ;  and 
fuppofing  it  true,  as  it  certainly  is,  the  jury  having  found  it  true, 
yet  by  this  plea  the  defendant  accounts,  or  difcharges  himfelf  of 
the  account,  for  the  whole  time ;  by  delivering  over  the  effef^s 
to  his  co-faSor,  by  the  exprefs  confent  of  the  plaintiff. 

It  is  objeded,  the  defendant  ought  to  have  pleaded  in  bar  as 
to  part  of  the  time,  and  that  he  was  difcharged  as  to  the  reft  of 
the  time,  when  he  left  the  Eaft  Indies:  I  admit  this  to  be  fo,  if 
the  defendant  was  now  pleadmg  in  bar,  but  this  plea  is  before 
auditors. 

Jiphfon  Serjeant,  in  reply — If  the  defendant  receives  money 
of  the  plaintiff  to  deliver  over  to  a  third  perfon,  it  is  a  good 
plea  in  bar  to  the  aSion,  to  allcdge,  that  he  <iid  deliver  it  over 
accordingly,  for  he  never  was  receiver  as  bailiff;  fo  in  the  pre- 
fent cafe,  if  the  defendant  did  receive  the  goods  to  be  delivered 
over  to  Salomons^  by  the  plaintiff's  order ^  confent  or  command^ 
the  defendant  ought  to  have  pleaded  that  matter  in  bar. 

Clive  Juftice — Have  you  any  cafe,  brother  Jephfon^  as  to  a 
co-faaor? 

J^fhfon  Serjeant — Every  bailiff,  in  point  of  law,  is  anfwerablc 
for  his  co-baihff;  and  my  orother  Leigh  admits,  that  the  defend- 
ant &i/;j^j  was  bailiff,  after  Jan\iary  1755,  until  May  1755, 
?jd  fo  he  ought  to  account  for  the  wnole  time  he  was  bailiff. 
^^  defendant's  plea  before  the  auditors  is,  that  he  ought  to 
|j*ve  an  allowance  for  all  the  produce  of  the  effefts  whatfoever, 
«>"^if  he  is  ftillour  faflor  and  bailiff,  he  ought  to  account  to  the 
paijitiff  for  himfelf  and  tlie  other  hziMS  (Salomons J  alfo. 

*^dmot  Chief  Juftice — But  I  pray  you,  brother,  is  not  a  re- 
J^fe  a  plea  in  bar  to  the  aftion  ?  ani  aocs  it  not  admit  that  the 
"*^fcndant  was  once  accountable  ? 

H  4  J^pf^fin 
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Therefore,  if  ifliie  were  to  be  taken  upon  delivery  over  by 
confifit^  It  would  be  immaterial ;  being  no  matter  of  fa£l  to  be 
tried  by  a  jury,  but  a  matter  arifrng  by  implication  of  law  :  and 
indeed  no  evidence  would  have  been  neceflary  to  prove  fuch  con* 
fent  on  the  part  of  the  defendant ;  nor  could  the  plaintiff  hmve 
denied  it ;  becaufe  by  making  them  joint  bailifi»  he  gave  fuch 
cotifcnl  originally. 

Nothing  therefore  is  to  be  concluded  from  this  plea,  anlefs^it 
is  meant  to  be  pleaded  by  way  of  difcharge;  now  that  which  is 
implied  in  the  contrail  itfclf,  can  never  be  pleaded  in  difcbaigc 
of  that  contra3. 

The  defendant  and  another  perfon  are  intruded  with  goods  to 
.  merchandize,  a  confidence  is  placed  in  both^  they  accept  the 
truft  jointly,  and  jointly  confide  in  one  another;  they  are  ao« 
fwcrable  one  for  the  other;  the  receipt  of  one  is  the  receipt  of 
the  other,  each  of  them  has  rji  aiithonty  to  intermeddle  with  the 
whole:  how  then  can  the  delivery  over  by  the  defendant  Saun* 
ders  to  Salomons,  though  with  the  exprefs  conftnt  of  the  plaintiflf, 
the  confignor  (which  conftnt  being  no  more  than  the  law  im^ 

Elics,  operates  nothing)  difcharge  the  defendant  Saunders  from 
eing  liable  to  account?  who  lias  undertaken  to  account,  as  well 
for  his  companion's  afts  and  receipts  as  his  own. 

Befidcs,  if  there  be  two  joint  bailiffs,  one  cannot  be  difcharged 
without  the  other,  for  a  difcharge  of  one  is  a  difcharge  of  both ; 
fo  is  Bro.  Charge,  pL  49.  and  a  releafe  to  one  joint-obligor  may 
be  pleaded  by  the  other.  Co,  Lit.  232.  a.  Therefore,  if  the 
defendant  Saunders  \i^%  difcharged  at  the  time  when  he  left  the 
Eaft  Indies,  Salomons  mull  tliai  be  alfo  difcharged;  and  it  would 
be  a  new  and  extraordinary  mode  of  difcharge,  if  the  very  receipt 
of  the  whole  effetls  by  Salomons,  from  the  defendant  Saunders^ 
was  to  operate  as  an  exemption  to  both,  from  all  obligation  to 
account  for  tliera. 

This  differs  widely  from  a  payment  or  delivery  to  the  plaintiff 
himfelf,  or  to  a  ftranger  by  his  command,  which  is  a  good  plea 
in  difcharge  before  the  auditors;  becaufe  that  is  in  reality  ac« 
counting  with  the  plaintiff  himfelf ;  but  where  one  joint  bailiff 
pays  or  delivers  over  to  his  companion,  for  whofe  receipts  he  was 
always  anfwerable,  it  is  no  accounting  with  the  Principal^  and 
therefore,  of  courfe,  that  one  joint  bailiff  remains  equally  ac 
countable  as  he  was  before. 

2.  But  if  this  confeiit  operate  at  all,  and  be  any  plea,  it  ought 
to  have  been  pleaded  in  bar  to  the  aftion,  it  amounts  to  ptent 

computavit; 
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€t>mputavit:  forthc  defendant  by  infilling  that  he  delivered  over 
all  the  goods,  merchandizes,  produce,  &c.  to  Salomons  with  the 
confent  of  the  plaintiff,  at  fuch  a  day  he  [defendant]  infifts,  that 
he  was  no  longer  accountable  to  the  plaintiff,  which  is,  in  effe3, 
fa}4ng,  that  he  has  accounted. 

Although  a  plea  by  a  defendant  in  account^  admitting  himfelf 
once  chargeable,  which  goes  in  difcharge,  is  to  -he  pleaded  be- 
fore auditors,  and  not  in  bar  to  the  a£lion,  yet  that  is  onlv 
where  he  is  charged  as  receiver  to  account;  but  where  he  is 
charged  as  bailiff  yj^r  time^  then,  by  a  plea  of  this  fort,  he  doth 
not  admit  himfelf  to  have  been  ever  chargeableyc^r  the  rtjidut  of 
the  time,  after  the  delivery  over,  and  therefore  is  a  plea  in*  bar, 
ai  to  fo  much  of  the  time ;  if  therefore  he  had  pleaded  it  in  bar, 
and  it  had  been  found  for  him,  he  could  not  have  been  found 
bailiff  to  account  for  any  part  of  the  time  after  ;  and  where  one 
omits  to  plead  in  bar,  a  matter  which  goes  in  bar  of  the  account^ 
be  (hall  not  afterwards  plead  it  before  the  auditors.     1  Rol, 
Akr.  126. 

3.  This  plea  before  the  auditors  contradifts  the  verdift  of  the 
jury.  Suppofe  a  delivery  over  by  the  defendant  Saunders  to  his 
co-bailiff  Salomons,  with  the  confent  of  Godfrey  the  plaintiff, 
might  in  fome  cafes,  be  a  good  plea,  in  difcharge  of  the  account 
kciorc  the  auditors,  yet  it  cannot  be  fo  in  any  cafe  where  it  is 
contradifior}'  to  tlie  verdift,  which  hath  been  found  upon  the 
plea,  duKt  was  pleaded  in  bar  to  the  aflion. 

Now  here,  it  dircfily  attacks  and  impugns  the  finding  of  the 
jury,  upon  both  the  iirft  and  laft  iffucs:  on  the  firft,  it  is  found 
that  the  defendant  and  Salomons  were  joint  bailiffs,  from  the  ift 
^ijune  17.54,  until  the  ill  of  May  1755  (and  here  the  time  is 
■Mtcrial ;  for  where  the  defendant  in  account  is  charged  with 
Iwving  been  bailiff  ox  recover,  from  fuch  a  time  until  fuck  a  time^ 
be  muft  anfwer  the  time  precijely.  Southcot  verfus  Rider.  T. 
^y^'S7')  but  now  the  defendant  Saunders  claims  to  be  dif- 
chaiged  from  accounting,  from  the  time  he  ceafed  to  be  gover- 
nor of  Fort  Saint  George  in  the  Eq/l  Indies,  which  he  alledges 
^•«  in  January  1755  ;  fo  that  although  the  jury  have  found  him 
to  be  bailiff,  and  liable  to  account  until  May  1755,  he  now 
%«,  and  infifts,  he  ought  not  to  account  for  any  longer  or  fur- 
wrtime  than  until  the  14th  oi  January  preceding. 

This  plea  before  the  auditors  (if  pofliblc)  is  more  direflly  con- 
^^  to  the  finding  of  the  jury  on  the  laft  iffue  ;  for  the  defen- 
""tt,  in  his  rejoinder  to  the  replication  to  the  third  plea  in  bar, 
^Wges,  that  on  delivering  over  of  the  goods  to  Salomons,  £?r. 

all 
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all  his  (the  defendant's)  concern  in  the  truft  ceafed  and  wis  M, 
an  end ;  this  is  denied  by  the  plaintiff  in  his  fur-rejoinder ;  and 
the  jury  have  found,  that  on  fuch  delivering  over  to  Salomons  bjr 
the  defendant  Saunders ^  all  his  concerns  in  the  truft  did  not  cea4 
nor  was  at  an  end :  and  now,  in  his  plea  before  the  auditors,  he 
prays  to  be  difcharged  from  the  time  of  fo  delivering  over  the 
goods.  Why  ?  bccaufe  (as  he  fays)  by  delivering  them  over 
with  the  confent  of  the  plaintiff,  all  bis  (the  defendant's)  con- 
cern did  at  that  time^  ceafe  and  was  at  an  end.  The  only  dif* 
ference  in  the  two  pleas  is,  that  by  the  plea  in  bar  he  infifts, 
that  by  the  bare  delivery  over,  all  his  concern  in  the  truft  ceafed; 
and  by  his  plea  in  difcnarge  before  the  auditors,  he  infifts,  that 
by  the  delivery  over  with  the  confent  of  the  plaintiff ^  all  his  con- 
cern in  the  truft  ceafed  :  but  the  jury  have  founcC  tliat  his  con- 
cern in  the  truft  Sd  not  then  ceafe  ;  fo  that  if  an  iffue  was  to  be 
joined  upon  this  confent^  either  the  fame,  or  a  contradiflory  ver- 
dift,  muft  be  the  confequence ;  i.e.  the  jury  muft  find,  that  his 
concern  in  the  truft  did  or  did  not  ceafe,  on  the  delivery  over  of 
the  goods  to  Salomons :  but  fuch  an  iffue,  which  will  endanger 
a  contrary  verdift  if  found  one  way,  and  will  be  nugatory  (by 
being  the  fame)  if  found  the  other  way,  will  not  be  endured  by 
the  court. 

If  the  plaintiff's  confent  was  material  in  the  deliver)' over,  and 
upon  fuch  confent  the  defendant  is  intitled  to  be  difcharged  from 
accounting ;  it  would  have  been  proper  evidence  to  have  been 
given  upon  the  trial  of  the  former  iffue,  and  if  fuch  confent  had 
been  proved,  it  would  have  proved  the  iffue  for  him ;  t.  e>  that 
the  defendant's  concern  in  the  truft  ceafed  upon  the  delivery  over; 
but  the  verdi£l  having  found  it  did  not  then  ceafe,  it  hath  found 
there  was  no  fuch  confent. 

This  is  Kke  the  cafe  of  Hughes  verfus  Drinkwater.  Huttl  133, 
which  was  ail  a3ien  of  account  by  Hughes  againft  Drinkwater^ 
for  receipt  of  18/.  by  the  hands  of  one  William  Appowell^  to  the 
ufe  of  the  plaintiff;  the  defendant  pleaded,  ne  unaues  receiver 
per  Planus^  &c.  and  found  for  the  plaintiff:  and  tne  defendant 
oefore  the  auditors  pleaded,  that  he,  by  the  appointment  of 
William  Appowell,  had  paud  it  to  one  John  Marjh,  for  the  debt 
of  the  plaintiff;  and,  upon  demurrer,  adjudged  a  bad  plea,  and 
againft  his  former  iffue. 

So  in  the  cafe  of  Trepiam  verfus  Ford^  Cro,  Eliz.  830.  or- 
count^  fuppofing  him  receiver  of  120/.  of  liis  moncv,  by  the 
hands  of  Pavafor,  to  render  account ;  the  defendant  pleaded,  nf 
unquesjbn  receivor,  &c.  and  tlie  jury  find,  that  he  was  receiver 

of 
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of  fuch  a  fum.  The  defendant,  before  the  auditors,  pleaded 
that  he  was  pblFeffed  of  divers  obligations,  wherein  Francis  Tre- 

Jbam^  fon  and  heir  of  the  plaintiff,  was  obliged  unto  him  in 
400/.  and  that  the  faid  Vavafor  paid  unto  him  this  120/.  in 
iittia>fadion of  thofe  bonds;  and  thereupon  he  delivered  unto  him 
the  faid  bonds  to  the  ufe  of  the  plaintiff,  which  he  accepted : 
and  thereupon  the  plaintiff  demurred,  and  it  was  held  by  the 
whole  court  to  be  no  plea ;  for  it  is  contrary  to  the  verdifl:  which 
found  him  to  be  receiver  to  render  account:  and  the  plea 
amounts  to  no  more,  but  that  he  was  not  receiver  to  account. 

Here  the  defendant  Saunders  pleaded  In  bar,  not  to  his  bailiffs 
but  is  found  to  be  fo  tor  the  time  mentioned  in  the  declaration; 
and  now  would  plead,  that  at  a  certain  period,  within  that  time» 
he  delivered  over  with  the  plaintiff's  aflent.  If  fo,  and  this  plea 
could  avail  him  at  all,  then,  after  fuch  delivery  over,  he  was  no 
longer  his  bailiff;  which  is  contrary  to  the  verdift,  which  has 
ibund  he  was  bailiff  for  the  whole  time  laid  and  mentioned  in 
the  declaration. 

In  buw.  58;  the  plea  before  auditors  contradifled  his  own 
admiffion  in  point  of  quantity  of  wheat ;  here  it  contradi£b  the 
finding  of  the  jury  in  point  oltime. 

f  The  defendant  is  concluded :  for  an  iffue  was  tendered  to 
the  defendant,  upon  this  very  matter  of  conferit^  by  the  plaintiff 
in  his  replication;  which  was  negleded  to  be  taken  bv  the  de* 
Cendant,  and  therefore  he  is  now  concluded,  notwithflanding 
the  proteilation  taken  in  his  rejoinder. 

1*  For  that  the  proteilation  is  not  againft  the  plaintiff's  averment 
in  his  replication,  which  averment  is,  that  the  management  of  the 
cooiignment  was  left  by  the  defendant  to  Salomons^  without  the 
confent  of  the  plaintiff;  but  the  proteilation  is,  that  the  manage, 
ment  of  the  confignment  was  Jo  left  by  the  defendant  to  SatO" 
^"^ij,  in  purfuance  of  the  intent  and  meaning  of  the  plaintiff, 
siidofhis  faid  confignment,  and  not  by  agreement  between  the 
defendant  and  Salomons. 

Now  this  is  juft  what  I  faid  at  firfl,  [namely]  that  by  the 
^cry  nature  of  the  confignment,  the  plaintiff  contents  to  either 
^w  or  the  other  oj  them  tranfa6ling  the  whole  bufinefs;  but 
•loth  not  exempt  either  tlie  one  or  the  other  of  them  from  rcn- 
•Icring  an  account  thereof. 

s^^.  But  if  the  proteAation  did  meet  and  extend  againft  the 
plaintiff's  allegation  and  averment,  that  the  management  of  the 

confignment 
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confignment  was  left  by  the  defendant  to  Salomons,  without  tie 
conftnt  of  the  plaintiff;  yet  it  would  not  avail  the  defendant  to 
fave  him  from  being  concluded,  by  [his]  not  taking  iffue  upon  that 
Tlie  fff>a  of  allegation  or  averment ;  for  a  proteltation  only  faves  tlie  party  who 
a|>rotfea4-  takes  ii  from  beintr  concluded  by  a  matter  alledged  on  the  other 
fide,  on  which  matter  the  party  proteJHng  could  not  take  jjfut :  but 
fuch  matters  as  are  effeflual,  either  in  the  defendant  s  bar,  or 
in  the  plaintiff's  replication,  and  which,  if  relied  on,  would  put 
an  end  to  the  fuit,  ought  not  to  be  taken  by  proteflation.  Piawd* 
6j6,  b.  Finch  359,  360.  And  there  tne  cafe  was,  an  adicm 
oi  dftinus  by  one  as  executor;  the  defendant,  proteftando  that 
the  plaintiff  was  not  conilituted  executor,  pleads  in  bar,  tfaatad- 
minidration  of  the  effe6ls  of  the  deceafed  was  committed  to  an* 
other  pcrfon,  who  fold  the  goods  (for  which  the  a£^ion  was 
brought)  to  the  defendant ;  ethoc  paratus  efl  v^rificare:  unde  petit 
judicium  fi  quer ens  adionemfuampradiSam  xjerjus  eum  habere  de- 
beat,  &c.  here  it  was  faid  by  Waljhe  Serjeant  [and  aflented  to 
by  the  court]  •*  that  the  matter  taken  by  the  proteflation,  wz. 
•'  the  making  of  the  plaintiff  executor,  might  have  been  denied  * 
**  by  the  pica,  and  an  iffue  joined  upon  it ;  for  it  isthegrowid  of 
•*  the  Juit,  and  entirely  deftroys  the  plaintiff's  aSion;  and  Jack 
•*  matter  which  is  the  effe^  0/ the  fait  of  the  party  cannot  betaken 
'♦  by  protrjlation:* 

So  in  the  prefcnt  cafe,  if  the  plaintiff's  confent  to  the  delivery 
by  the  defendant  to  Salo?nons  was  material  at  all,  the  iffue  ten- 
dered in  the  replication  might  have  been  taken  by  the  defen- 
dant, and  if  found  for  him,  would  have  deftroyed  the  plaintiff 's 
aMion  :  but  the  defendant  avoids  taking  iffue  upon  this,  or  any 
other  part  of  the  replication  ;  and  taking  this  by  proteftation, 
(not  vfrhatim,  but  fcemingly)  rejoins  that  upon  the  delivery 
over  of  the  effc8s'to  Salomons,  [without  faying  zmth  or  without 
plaintiff's  d^nfint']  all  his  concern  in  the  trull  ccafed  and  was  at 
an  end.  So  that  this  protrflatiqn  is  againjl  the  very  ground  and 
f:fl  of  (lit'  rrpliidtion,  which  o\ight  not  to  be,  and  cannot  avail 
the  party  protcfting. 

AnvMJicr  rcafon  why  the  defendant  cannot  have  any  advantage 
fro;;n  his  protcftaii^n,  is,  bccaufe  the  iffue  is  found againft  him; 
for  tluMi  it  avails  not  the  party  taking  it,  but  only  prevents  a 
rouvlulion  where  the  iffue  is  found  for  him,  unlcfs  it  be  a  mat- 
in Which  c.innvH  bo  plcicled,  or  on  which  iffue  cannot  be  joined. 
/'.'.'.*  /.  li-o.  i\  i\\  Lt.  124.  b.  finch  359.  As  an  a£liofi 
l>v  i\  Villain  a>;:unil  his  lord,  and  the  lord  makes  proteftation  that 
III'  IS  lus  \  illain ;  and  pleads  the  other  matter  in  bar.  And  if  they 
b^^  •!!  uiuci  ;\!id  UK  illue  be  found  for  the  lord,  then  the  villain 

3  « 
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IS  a  villain,  as  he  was  before;  but  if  the  iflue  be  found  for  the 
villain,  then  the  villain  is  free ;  bccaufc  that  the  lord  took  not 
at* the  beginningyi?r  his  pka,  that  the  villain  was  his  villain,  but 
took  this  by  proteftation.     The  lord  might  have  pleaded  that  he 
was  his  villain,  and  iflue  might  have  been  joined  thereon,     lit. 
feci.  193.     Co.  Ut.  126.  a.     But  where  the  matter  cannot  be 
pleaded,  or  iffue  taken  upon  it,  it  fhall  be  favcd  by  him  pro- 
tcfting,  though  the  iflue  be  found  again fl:  him.     As,  if  an  in- 
fant bring  an  a£lion  againft  his  guardian,  and  appear  by  attor-* 
ney  (which  none  but  of  full  age  fliould  do)  there  if  the  guar- 
dian takes  the  nonage  by  proteftation,  it  fliall  favc  him  from 
all  mifchief,  bccaufe  he  cannot  plead  it.     Finch  359.     So  where 
one  enters  into  warranty,  and  taketh  by  proteftation  the  value  of 
the  land,  this  fliall  fave  him  from  being  concluded  as  to  the  va- 
lue, although  the  plea  be  found  againft  him.     Co.  Lit,  126.  a, 
£ut  if  a  man  makes  proteftation  oi  a  thing  that  is  material,  if 
the  plea  be  found  againft  him,  he  fliall  be  concluded  of  all  that 
is  material  in  the  record. 

Now  in  this  cafe,  not  only  the  defendant  himfclf  infjfts,  that 
the  matter  of  the  confent  is  material,  but  ccnainly  an  *  iflue  •  ^«rp, 
.  might  have  been   taken  upon  it;  and  therefore,   the  iflue  he  ^^*"1"* 
tendered  in  his  rejoinder  being  found  againft  him,  his  protefta-  bl'^tbc  rel* 
tiondoth  not  fave  Tiim,  but  he  is  concluded  from  all  advantage  porter, 
©f  fuch  confent  now. 

Another  obje£lion  to  this  plea  is,  that  it  means  to  difcharge 
the  defendant,  and  yet  is  accompanied  with  a  prayer  of  an  al- 
lowance, which  feems  abfurd ;  for  if  there  be  any  claim  for 
^  allowance,  it  muft  be  made  by  the  auditors  upon  taking  the 
account ;  but  if  he  is  difcharged  from  accounting,  no  allowance 
<^  be  made. 

Serjeant  Glynn  for  the  defendant. 

*•  It  is  objefied,  that  this  plea  before   the  auditors   is  no 

r^  bccaufe  the  confent  is  nothing  more  than  what  the  law 

^"'    prelume;    the    plaintiff"  originally  gave  his   confent    by 

^^ing  the  defendant  and  Salomons  joint  bailiff's ;  but  this  plea 

ff^5  further,  and  infifts,  that  by  exprefs  confent  of  the  plaintiff*, 

^  defendant  Saunders  was  difcharged  from  accounting,  the 

f^^.'^cnt  he  delivered  over  the  whole  eff*efts  to  Salomons^  fo  is 

entitled  to  an  allowance  before  the  auditors ,  the  confent  in  the 

'j"Sinal   contraft  or  confignment  to  the  joint  faftors,  me^s, 

^'*^  they  ftiould  tranfaft  the  affair  as  they  plcafcd  between  them- 

^^'^'cs;  but  this  fubfequent  confent^  given  by  the  plaintiff*  to  the 

defendant 


112  Easter  Term  10  Geo.  III.  1770. 

defendant  Saunckrs,  to  deliver  the  cffefts  over  to  Salomons^  is  in 
the  nature  of  payment  or  accounting  to  the  plaintiff. 

2.  It  IS  objefied,  that  if  this  is  any  plea  it  is  a  plea  which 
ought  to  have  been  pleaded  in  bar  to  the  a6lion :  but  I  fubmit 
it  to  the  court,  that  it  is  not  a  plea  in  bar;  the  common  pleas 
in  bar  are,  ^"^  I  never  was  batiff^  a  reUafe,  or  plene  computajjit  :** 
but  this  is  neither  of  thofe  pleas  :  it  appears  that  Saunders  the 
defendant,  was  once  accountable,  fo  he  could  not  plead  in  bar 
this  matter ;  but  he  now  accounts  to  the  plaintiff,  by  delivery 
over  of  the  effefts,  with  his  exprefs  ajfefit  to  Salomans,  and 
the  defendant  has  a  legal  right  to  nave  a  judicial  account  fettled 
before  the  auditors ;  both  the  plaintiff  and  defendant  are  adors  in 
account^  and  the  defendant  may  have  a  balance  due  to  him  ;  it 
is  therefore  a  proper  plea  before  the  auditors^  becaufe  the  defen- 
dant is,  by  law,  to  render  ah  account. 

3.  It  is  objefted,  that  this  plea  is  contrary  to  the  vcrdiS  of 
the  jury ;  but  I  fubmit  it  to  the  court,  that  the  time  men- 
tioned in  the  declaration  is  not  material,  it  being  laid  under  a 
videlicet;  the  matters  in  iffue  before  the  jury  were  to  try,  whe- 
ther the  defendant  was  or  was  not  liable  to  account  with  the 
plaintiff,  and  it  is  determined  that  he  was  liable  to  account,  and 
judgment  has  been  given  accordingly  quod  computet^  and  now 
he  offers  to  account  before  the  auditors,  and  prays  an  allowance 
for  the  money  and  effefls  he  has  delivered  over  to  Salomons^  by 
the  exprefs  order  and  cpnfeni  of  the  plaintiff.  I  cannot  find  any 
determination  in  the  books  decifive,  touching  this  matter ;  but 
the  opinions  on  this  fubjed  are  many,  and  variant ;  there  are 
many  cafes,  notes  and  hints,  in  the  books  which  clafli  with  one 
anotner.  If  a  faftor  is  robbed,  it  is  a  difcharge  before  auditors. 
Where  one  delivers  a  thing  to  another  to  account  for  the  fame . 
and  afterwards  by  the  order  and  confent  of  the  plaintiff,  he  de- 
livers it  over  to  another,  it  is  pleadable  in  difcharge  before  the 
auditors  ;  and  fpecial  bailee  for  a  particular  purpofe  may  plead 
in  bar»  that  he  never  was  bailiff.  The  conjent  <  of  the  plaintiff 
given  to  the  defendant,  to  deliver  orv^er  the  effects  to  Salomons, 
within  the  time  mentioned  in  the  declaration,  is  the  great  point, 
and  we  have,  in  this  plea  before  the  auditors,  tendered  an  iffue 
thereupon  ;  but  the  plaintiff  hath  demurred . 

4.  As  to  the  proteftation,  it  is  obje6led,  that  if  an  iffue  had 
been  taken  upon  the  averment  in  the  replication,  it  would  have 
ended  the  matter;  but  I  fubmit  it  to  the  court,  it  doth  not  con- 
lain  matter  fufBcient  to  have  ended  the  caufc. 

Burland 
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Burland  Serjeant — My  brother  Glynn  admits  that  the  conftnt 
Vould  be  a  nugatory  ilTue,  if  it  went  no  further  than  the  ori- 
ginal contrafcl  or  confignment.  After  fome  davs  confideration, 
the  judgment  of  the  court  was  given,  to  the  following  efFetl. 

Lord  Chief  Juftice  Wilmot  judgmeiitol^ 

the  court. 

After  having  fully  {lated  the  declaration  and  pleadings,  the 
verdifk  and  judgment  quod  computet ;  the  aflignment  of  auditors 
and  the  plea  before  them,  to  which  the  plaintiff  hath  now  de« 
nuirred,  the  chief  juftice  proceeded  as  followeth. 

The  general  queftion  is,  whether  this  is  a  good  plea  in  dif- 
charffc  before  auditors  ?  from  whence  I  fliail  deduce  three 
queftions. 

1.  Whether  abftrafted  from  the  proceedings,  with  refpeft  to 
the  lall  ifTue,  and  the  vcrdifl  thereon ;  this  plea  before  the 
auditors  would  be  good  after  tlie  verdifl  on  the  nrft  iflue  ? 

«.  Suppofe  it  would  be  good  when  fo  abftraftedly  confidered, 
whether  the  fa£ls  now  pleaded,  have  not  been  tried  on  the 
chird  plea  in  bar  ? 

3.  Whether  they  do  not  ftand  admitted  on  this  record  ? 

It  was  faid  by  my  brother  Glynn,  that  there  are  many  cafes^ 
notes  and  hints  in  the  books,  which  clafh  with,  and  con-^ 
tradia  one  another,  which  is  certainly  true ;  and  the  more  we 
look  into  the  books,  the  more  difficult  it  feems  to  reconcile 
them;  but  out  of  this  chaos  fome  material  lights  may  be  ftruck 
out,  to  guide  us  in  this  cafe  ;  and  although  we  cannot  reconcile 
them  all,  yet  we  will  draw  fome  rules  out  of  the  whole,  which  I 
will  mention. 

1.  The  firft  rule  is,  that  whatever  matter  can  be  pleaded  in 
bar  to  the  a£lion,  muft  he  Jo  pleaded;  and  that  whatever  matter 
which  may  be  pleaded  in  bar,  cannot  afterwards  be  pleaded  be- 
fore the  auditors,  the  rcafon  is  plain,  given  in  5/y/.  4 1 1 .  and  m 
a  MS.  note  of  RoUe,  which  I  have,  it  muft  be  fo  pleaded,  t0 
avoid  trouble  and  charge  to  the  parties. 

t.  Rule.  Except  in  cafe  of  a  releafe,  ov  plene  computavit;  if 
the  party  is  once  chargeable  and  accountable,  he  cannot  plead 
in  bar,  but  muft  plead  before  auditors ;  thefe  exceptions  are 
bccanfe  a  releafe,  and  having  fully  accounted,  are  total  ex- 
tiofiions  of  the  right  of  a£lion ;  which  the  court  is  to  judge 

V0I.UL  I  of. 
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of,  and  even  in  thofe  two  cafes,  they  mnft  be  pleaded  fpecially; 
and  cannot  be  given  in  eviedncc  on  ne  unques  rcceivor,  BrozvnL 
A4,  25. 

3d  Rule.  Nothing  can  be  pleaded  before  auditors,  contrary 
to  what  has  been  pleaded  before,  and  which  has  been  found  by 
vcrdift  ;  becaufe  it  would  introduce  either  contrary  verdifts,  or 
two  verdifts  of  the  fame,  which  is  abfurd.  All  the  cafes  where 
the  pleas  have  been  rejefted  before  auditors,  were,  becaufe  they 
might  have  been  pleaded  in  bar ;  you  fliall  not  /ie  by  and 
plead  before  auditors  what  you  might  have,  before,  pleaded 
in  bar. 

If  a  defendant  has  paid  over  as  a  truftec,  he  has  executed  a^ 
truft,  and  then  it  is  a  bar  to  the  aftion,  he  never  was 
accountable. 

This  being  fo,  if  the  faft  in  this  cafe  had  been  relevant  and 

material,  (which  we  think  it  is  not)  it  would  have  been  a  good 

plea  in  bar ;  becaufe  it  could  not  be  given  in  evidence  on  the 

.  general  iffue  of  ne  unques  bailiff,  for  it  would  contradift  tliat  iflue^ 

and  be  inconliilent  with  it. 

We  are  of  opinion  the  plea  is  bad,  and  that  the  reafons  given 
by  my  brothers  J^phjon  and  Burland  have  received  no  anfwer. 

The  plea  is,   that  the  defendant  delivered  over  the  efiefts  to 

Salomans  with  the  confent  of  the  plaintiff;  the  conjint  is  nothing, 

unlefs  the  plaintiff  had  dijchargtd  him  of  the  account ;  if  the 

plaintiff  had  confenttd  and  agreed  that  the  defendant  fliould  be 

no  longer  chargeablcy  it  would  have  been  material ;  but  the  con- 

ftnt  is  nothing  more  than  is  implied  in  the  confignment ;  for 

every  confignment  to  two  factors  jointly,  imports  a  cotifent  by 

the  confignor  for  them  to  truft  one  another,  but  both  are  au- 

fwerable  and  accountable  for  the  whole ;  they  have  a  right,'  hy 

41  Ed.  3.  3.    tlic  contraft,  to  deliver  over  to  one  another.     Joint  faftor^  are 

co-obligors,  and  are  anfwerablc  for  one  another,  for  the  whole ; 

and  if  none  were  anfwerable  but  the  faftor  who  imbezzled  the 

•  .  effefts^  it  would  be  juft  the  fame  as  if  that  one  was  only  intruft- 

ed :  perhaps  the  confignor  has  a  better  fecurity  by  configning 

his  goods  to  joint  faftors,  which  fecurity  ought  not  to  be  leffened 

or  impaired  without  the  moft  clear  intention  of  the  confignor ; 

it  is  to  guard  againft  the  chance  of  a  fingle  perfon  being  taftor, 

.  therefore  the  confent  is  nothing  more  than  the  confignment  im- 

^  plies,  and  tlie  whole  record  admits ;  they  afted  as  they  thought 

proper  themfelvcs ;  and  it  would  be  very  abfurd  to  infer  that  one 

of 
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rf  iliem  was  difchargcd  from  the  tnift,  by  their  afting  together 
in  the  common  mode  of  joint  faftors,  and  according  to  the  na- 
ture of  the  tranfattion  which,  creates  the  trull. 

My  brother  I^igh,  to  fiiew  that  the  conftnt  was  material,  cited 
Kirk  verfus  Luca  f ,  Sty,  430.  where  it  is  faid  by  liolU  Chief Juftice, 
that  payment  by  confcnt  is  a  good  plea  before  auditors ;  that  is 
only  i  didum^  and  i\\*t  judgment  was,  that  it  was  not  a  good  plea; 
and  when  the  cafe  is  confidered,  it  has  nothing  to-do  with  coti" 
Jfnt,  or  the  di&um  :  the  defendant  received  money  of  the  plain- 
tiff to  deliver  over,  and  accordingly  he  had  delivered  it  over ; 
but  pleaded  nc  iimjuis  receptor^  and  there  was  a  verdift  for  the 
plaintiff,  and  judgment  quod  computet  againft  the  defendant ; 
whereupon  auditors  being  afTignea,  he  pleads  before  them,  in 
difcharge  of  the  account,  that  he  received  the  money  of  the 
plaintiff  to  deliver  over,  and  that  accordingly  he  had  delivered  it 
over;  and  the  queftion  was,  whether  this  plea  before  the  auditors 
was  a  good  plea  in  dffcharge  of  the  account  ?  and  it  was  over- 
ruUed,  and  held  ill,  becaufe  it  was  a  plea  proper  to  have  been 
pleaded  in  bar ;  fo  the  diElum  doth  not  apply  to  that  cafe  ;  but  in 
the  cafe  at  bar,  there  could  be  no  confcnt  by  the  plaintiff  G<7^^ 
after  the  original  confignment,  the  time  would  not  admit  of  it; 
but  wc  lay  this  faft  out  of  the  cafe. 

t.  We  Will  confider  the  proceedings  on  the  third  plea,  taking 
»t  to  be  a  good  plea  in  bar,  that  the  plaintiff  confcnttd  for  tlie 
^Wendant  to  deliver  over  the  effefls  to  Salomons;  andT)e  thi$ 
€vcr  fo  material,  can  it  be  pleaded  after  the  vcrdift,  or  as  it 
ftands  on  this  record  ?  If  we  fhould  allow  this  plea,  we  fhould 
*lniit  a  matter  to  be  pleaded  again,  which  hath  alrfcady  been  liti* 
ptcd  and  tried,  and  which  would  contradict  the  verdift  of  the 
j^ry,  and  what  appears  on  record. 

The  merits  of  the  queftion  have  been  tried  upon  the  defen- 
•dant*s  plea,  which  is,  that  the  governor  of  Fort  Saint  George 
nmftbeconfignee;  he  fays,  when  I  was  governor  there,  this 
^tt  attached  in  me  as  governor ;  fo  when  I  ceafe  to  be  gover- 
ow,  there  was  an  end  of  this  truft,  and  I  was  no  longer  ac-  " 
countable:  thefe  are  the  defendant's  merits.  Wiiat  fays  the 
plaintiff  to  tTiis? — He  replies,  that  the  management  of  the 
^^"fignmcnt  was  left  and  intrufted  by  the  ^izitv\i\<i\\i  Saunders  to 
^^omcns,  without  the  direftion,  con/ent,  privity  or  knowledge 
^1  the  plaintiff. — ^Then  the  defendant  rejoins,  that  upon  his 
•^^'ingthc  Ea/l  Indies^  and  ceafing  to  be  governor  of  the  Fort^ 
*»  his  Concern  in  the  truft  or  management  of  the  goods,  &c. 
ccafcd  and  was  at  an  end. — The  plaintiff  fur-rejoins,  and  takes 
*ttW  upon  that  faft,  which  is'  found  againft  the  defendant. — If 

12  the 
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the  defendant  had  ^iven  this  matter  in  evidence  upon  that  iflue« 
viz.  that  the  plaintiCf  had  aHually  difcharied  him  from  the  truft 
when  he.  cealed  to  be  governor,  this  evi&nce  muft  have  been 
received,  and  the  verdifl  muft  have  been  acainft  the  plaintiff; 
but  no  fuch  evidence  was  offered  at  the  trial,  but  the  delendant's 
counfel  relied  upon  the  nature  of  the  confignment;  fo  that  if  \ce 
were  to  allow  the  prefent  plea  before  the  auditors,  and  iflue 
fliould  be  taken  upon  it,  the  confequence  would  be,  that  there 
muft  either  be  two  verdifts  the  fame  way,  which  would  be  nu- 
gatory; or  contradidory  verdifls,  which  would  entinlgle  the 
court,  infomuch  that  they  could  not  know  how  to  give 
judgment. 

g.  Upon  this  record  it  appears,  and  ftands  admitted  by  the 
detendant,  that  the  care  of  the  confignment  was  left  and  intrufted 
by  him  to  Salomons^  without  the  aireSion,  conjent^  privity  or 
knowledge  of  the  plaintiff*;  this  the  plaintiff"  exprefly  alledges, 
which  meets  the  defence  of  the  defendant  in  his  third  plea,  and 
frights  and  ftartles  him  when  he  comes  to  rejoin,  and  make  his 
protejlando;  which  is  artfully  done,  but  does  not  reach  the  con^ 
Jenty  privity^  knowledge  or  dtreclion  of  the  plaintiff*;  thofe  words 
(I  fay)  frighten  him :  but  fuppofe  ih^  prote/lando  had  met,  in- 
chided  and  reached  the  very  words  pleaded  by  the  plaintiff  in 
reply  ;  then  there  are  two  rules  whicli  exclude  the  favingeffefts 
Wh«i  cannot  of  a  proteftation  :  i^,  That  which  is  material,  ifluable,  and  may 
^tdbdon![  ^^  pleaded,  cannot  be  taken  bv  proteftation.  JPhwd.  276.  Dod. 
Placit,  296.  The  ground  an^  eff*eft  of  the  fuit  cannot  be  taken 
by  proteilation.  Ibid, — ^The  defendant  is  now  concluded  from 
faying,  that  the  confent,  &c,  of  the  plaintiff  is  not  material  and 
inuable;  for  in  this  plea  before  the  auditors  he  relies  upon  it, 
that  with  the  conjent  of  the  plaintiff  he  delivered  the  effeos  over 
to  Salomons;  and  in  his  rejoinder  he  proteftsi  that  the  manage- 
raent  of  the  confignment  was  left  bv  him  to  Salomons^  in  pur- 
fuancc  of  the  intent  and  meaning  of  the  plaintiff  and  his  con- 
fignment, and  not  by  agreement  -between  the  defendant  and 
Salomons  ;  but  doth  not  deny  in  his  rejoinder,  that  the  care  of 
the  confignment  was  left  and  intrufted  by  him  to  Salomons^ 
without  the  confent  of  the  plaintiff,  which  he  might  have  denied ; 
\  and  therefore  that  averment  ftanding  upon  the  record,   not  an- 

fwercd  or  denied  by  the  defendant,  he  has  in  effeft  admitted  the 
fame  to  be  true,  and  is  therefore  now  concluded  thereby.  s^« 
A  proteftation  will  not  avail  the  party  taking  it,  where  the  iflue 
is  found  againft  him;  (except  in  a  few  fpecial  cafes  men- 
tioned in  Co,  Lit,  126.)  here  the  iffue  is  found  againft  the 
defendant. — We  are  all  of  opinion,  that  this  plea  before  the 
auditors  is  bad. 

I  will 
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I  will  now  fay  a  few  words  of  what  wc  at  firft  thought  was 
a  hardflup  upon  the  defendant ;  who,  as  governor,  was,  by  the 
ufs^,  rules  and  orders  of  the  Eajl  India  Company,  obliged  to 
accept  of  thcfe  confignments ;  but  we  have  now  changed  our 
opinion  upon  this  head.     Becaufe,   if  a  man  accepts  a  con- 
lignment,  he  is  fuppofed  to  know  the  confequences ;  and  fup« 
pofing  the  accepting  the  government  obliges  him  to  accept  the 
confignments,  yet  he  is  not  obliged  to  accept  the  government, 
3nd  he  knows  the  confequences  of  fo  accepting  thereof :  befides 
htrt  are  great  emoluments  accruing  to  him  by  thefe  confignments, 
y.  per  cent,  confulage,  and  other  fees  and  profits.     When  a 
ffian  accepts  a  truft,  he  mull  go  through  with  it.     When  he 
fcft  India^  he  ought  to  have  taken  care  of  it.     He  might  have 
<^hecked  his  co-faclor  Salomons  by  putting  the   fucceeding  go- 
vernor in  his  (the  defendant's)  ftead;  but  if  he  chofe  to  repofe 
*he  vrhole  truft  and  confidence  in  his  co-bailifF,  he  muft  be  an- 
/Werable  for  him  ;   and  here  he  received  the  profits   of  the 
coafignment. 

So  the  demurrer  muft  be  allowed,  and  the  plea  be  over-ruled, 
and  judgment  muft  be  entered  for  the  plaintiff. 

VVe  have  fome  doubt  how  the  judgment  muft  be  entered,  arid 
about  the  damages,  [See  thefe  cafes  cited  by  the  chief  iuftice, 
to  l>c  loorked  into,  in  order  to  enter  the  judgment  rightly,  but 
he  gave  no  particular  direftions  how  it  was  to  be  Entered. 
1  Z^eon.  302.  2  Leon.  130,  192.  1  BrownL  25.  Cro.  Eliz. 
84.  806.  Winch,  g.  AlieynW.  Lutw.  ^i.  After  citing  thefe 
cafes,  the  chief  jullice  faidf that] 

This  plea  in  truth  is  as  much  as  to  fay,  •*  /  will  not  account 
mihyou:'*  and  therefore  is  equal  to  making  default,  or  faying 
nothing,  nil  dicit.  It  feems  to  us  the  judgment  fhould  be  for 
the  value  laid  in  the  declaration ;  but  vou  will  confider  of  this, 
^caufc  the  plaintiff  is  very  old,  and  if  he  dies,  it  is  faid  in 
fome  of  the  books,  the  whole  is  at  an  end,  and  you  muft  be- 
?*?  again ;  but  whether  this  be  fo,  we  do  not  determine,  but 
•^  ^*  proper  to  be  expeditious ;  for  this  caufe  has  been  depend. 
^"g  fourteen  years  (though  there  has  been  no  delay  in  this  couxt) 
^^^  it  is  high  time  it  fliould  be  ended. 

^   am  glad  to  fee  this  aftion  of  account  is  revived  in  this  [^ttBae.tAr. 

^^^rt.  GvnlllmCtv. 

Judgment  for  the  plantiff,  per  totam  curiam^  which  was  not 
cmcrcj  until  the  next  Trinity  term,  as  appears  by  the  record. 

1  3  ^^ 
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5  Bur  Rep.  In  the  vacation  after  EaJleT  term,  lo  Geo.  3.  Sir  Jofepk 
^BiLk.Reo  ^^^^^  Knight,  an  honcft  man,  a  moft  learned  and  righteous 
5,j.^*  judge,  was  taken  ill  at  church,  on  Whitfunday,^  June  3d  1770, 
and  died  on  Thurfday  following  fut  audivij  about  four  o'-clodk 
in  the  afternoon,' at  his  houfe  \n  Jochy^ficlds,  Bedford-row^  to 
the  great  lofs  of  the  public,  and  of  this  court  in  particular, 
wherein  he  fat  one  term  only.   Htu  !  NEqUEO  quin  fleam. 


TRINITY    TERM. 


10  Geo.  III.  1770. 


Goodtitle  verfus  Tombs..    C.  B. 


OneteiitntlA  ^pHE  plaint  iff  G(7^/!//?//<r,  on  the  demlfe  of  his  leffor,  who  was 
cmiTiiE^^^  tenant  in  common  of  the  lands  in  queflion,  with  the  now 
another  in  defendant  Tbw^j,  recovered  judgment  aiid  pofTcffion  in  ejcft- 
ejeament  by  ment  againft  a  cafual  ejeftor  by  default,  and  afterwards  brought 
this  a£lion  of  trefpafs,  for  the  recovery  of  damages  Tuitained,  X^y 
being  kept  out  of  pofTeflion  by  his  companion  Tombs  from  the 
time  of  the  demife  laid  in  the  aeclaration  in  ejeftraent,  until  the 
time  of  the  execution  of  the  writ  of  pofleflTion.  Upon  the  ge- 
neral iffue  pleaded,  there  was  a  verdifci  for  the  plaintiff,  damages 
15/.  and  40J.  cofts,  fubjeft  to  the  opinion  ol  the  court,  upon 
this  queftion,  viz.  Whether  one  tenant  in  common  can  n^ain- 
tain  this  aftion  againft  the  other,  to  recover  damages  for  the  ex- 
pulfion  and  mefnc  profits  ? 


defattlc. 
Trefpafi  for 
the  mefne 
frafiti  liei« 


ObjeAed  lor 
the  defcAd- 


Serjeant  Glynn  for  the  plaintiff— It  was  objefted  at  the  trial 
of  this  caufe,  that  although  a  tenant  in  common  may  maintain 
an  ejeftment  againft  his  companion,  upon  an  aftual  oufl^er,  yet 
he  cannot  have  this  aft  ion  of  trefpafs  againft  him  to  recover 
damages,  and  the  mcfne  profits ;  and  in  (upport  of  the  obje£liqn 

was 
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^'as  cited  Ixt^ftS.  322.  znUi  Coke* s  comnunt  upon  it;  who  fays, 

*•  That  albeit  one  tenant  in  common  takes  the  whole  profits,  the  n  Mod.  567. 

'*   other  hath  no  remedy  by  law  againft  him,  lor  tlie  taking  of 

"  the  whole  profits  is  no  ejectment :  but  if  he  drive  out  of  the 

"  land  anv  oF  the  cattle  ot  the  other  tenant  in  common;  or  do 

**  not  rufi'er  him  to  enter  or  occupy  the  land,  this  is  an  ejeft- 

**  ment  or  expuifion  whereupon  he  may  have  dsiejeclionejirma 

**  lor  the  one  moiety,  and  recover  damages  for  the  entry,  but 

'*  not  for  the  mcfne  profits" '. 

I  admit  he  could  not  recover  the  mefne  profits  in  the  very  Anfwef. 
aftion  of  ejethnent,  for  that  is  only  brought  to  recover  pof- 
fcflion,  and  damages  for  the  aftual  trefpafs  ;  this  muft  be  Lord 
Cokes  meaning  :  the  prcfent  aftioirof  trtfpafs  ycxih^continvando 
for  the  mefne  profits,  is  confeauential  upon  the  judgment  in 
ejeffinent,  whether  againft  the  cafual  ejertor  by  default,  or  againft 
tlie  other  tenant  in  common  him felf  after  a  verdift,  makes  on 
difference;  the  ground  of  this  aft  ion  is  the  keeping  the  plain- 
tiff (that  is  to  fay,  his  lefTor)  out  of  poffefTion,  and  if  he  can- 
not recover  in  this  aftion,  he  muft  be  driven  to  feek  remedy  in 
a  court  of  equity,  which  this  court  will  prevent,  if  they  can 
poffibly  to-do  it  by  law ;  I  rely  upon  the  cafe  in  2  Burro.  668. 
where  the  whole  doflrine  in  this  matter  is  well  reported,  that 
this  aftion  well  lies,  as  well  at  the  fuit  of  the  nominal  plaintiff 
in  ejeflmcnt,  as  of  his  Icffor. 

Burland  King's   Serjeant  for  the  defendant, — The  principal 
queftion  is.  Whether  one  tenant  in  common  can  have  trefpafs 
againfJ  another,  to  recover  the  mefne  profits  ?     I  admit  this  is 
to  be  confidered   as  the  aHion  of  the  lelfor  of  the  nominal 
plaintiff,  ahhough  brought  in  the  name  of  the  nominal  plain- 
tiff, but  infift  that  one  tenant  in  common  cannot  have  trefpafs 
guare  clau/um  Jregit  againft  the  other,  for  their   pofTefTion   is  alilk.39i. 
iffu  and  intire,  the  poficlTion  of  one  is  the  poffefhon  of  both, 
fo  they  cannot  be  trefpaffers  upon  one  another,  for  each  of  them 
mav  enter  and  occupy  in  common  per  my  £s?  per  tout,  the  lands 
ana  tenements  which  they  hold  in   common.     Lit.  /i3.   322. 
and  Co.  Com.' and  Jed.  323.     Bro.  Tenants  in  Co?nmon,  pL  14. 
Nota  per  touts  Us  jujlices^    that  one    tenant  in  common  fhall 
not  have  an  action  of  trefpafs  againft  his  companion.    \iiSalk.  4. 
Haywood  verfus  Davies  et  aV  it  was  agreed,  that  in  trefpafs  the 
defendant  cannot  plead  in  abatement  that  himfelf  is  tenant  in 
common  with  the  plaintiff,  becaufe  he  may  give  it  in  evidence, 
and  tliat  will  prove  him  not  guilty.     Tenant  in  common  cannot 
be  a  difTeifor  without  an  adual  oufter  of  liis  companion.     % 
Salk.  391,  392.  and  in  2  ^alk.  423.  it  is  faid,  a  tenant  in  com- 
mon cannot  be  dilTeifed  on  an  undivded  moiety. 

2  '  Without 
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Without  an  a3ual  oujler  trefpafs  will  not  lie,  a  bare  taking 
the  whole  profits  is  not  an  ouJUr :  but  to  drive  the  cattle  on, 
and  not  to  fufFer  him  to  enter,  is  an  a£lual  oufitr. 

Tenants  in  common  muft  fever  in  real  and  niixt  anions*  they 
cannot  join  in  making  a  leafe  in  ejeftment.  2  Wilfon  232.  but 
they  muft  join  in  debt  for  rent  andf  in  trefpafs,  becaufe  they  arc 
to  recover  damages  jointly.  Two  tenants  in  common  of  a  tree 
and  one  cuts  the  whole  tree;  though  the  other  cannot  have  an 
^ftion  for  the  tree,  yet  he  may  have  an  aftion  upon  the  cafe  for 
the  fpecial  damages  by  cutting,  as  where  one  tenant  in  com-, 
mon  deftroys  the  whole  flight  of  pigeons.  2  Ld.  Raym,  737, 
738. — Trover  doth  not  lie  for  one  againft  the  other,  becaufe 
the  poffeflion  of  one  is  the  poirefTion  of  both.  1  Salk.  20a. 
—Two  tenants  in  common  of  a  fhip,  aftion  lies  not  for  carrying 
it  away;  but  it  was  held  upon  a  fecond  trial,  that  for  deflroying 
it  the  aftion  laid.  Cafes  m  time  of  Lord  King,  touching  chat- 
tels real,  7?^  Lit,  fcEl,  323.  By  the^a/.  i^Ann,  cab.  16.7^/.  27. 
Aftion  oit  account  may  be  brought  and  maintained  by  one  tenant 
in  common,  his  executors  and  adminiftrators,  againft  the  other 
as  bailiff,  for  receiving  more  than  comes  to  his  juft  (hare  or 
proportion,  and  againft  the  executors  and  adminiftrators  of  fuch 
tenant  in  common ;  this  fecms  to  be  a  declaration  by  the  !&• 
giflature,  that  before  that  ftatute  an  aftion  of  the  prefent  kind 
would  not  lie. 

Wilmot  Chief  juftice — Before  the  time  of  Hen.  7.  plaintiflPs  in 
ejeftment  did  not  recover  the  term;  but  until  about  that  time, 
the  mefne  profits  were  the  meafure  of  damages.  I  brufli  out  of 
my  mind  all  fiftion  in  an  ejeftment,  the  nominal  plaintiff,  and 
nominal  defendant,  the  caUial  ejeftor,  the  dramatis  perfona  or 
aSoresfabula,  and  confider  the  recovery  by  default,  or  aft^r  a 
verdift,  as  the  fame  thing,  viz.  a  recovery  by  the  leflTor  of  the 
plaintiff,  of  his  term  aganift  the  tenant,  in  the  aftual  wrongful 
poffeflion  of  the  land.  By  the  old  law  and  praftice  in  an  aftion 
of  ejeftment  (as  I  before  faid)  you  recovered  nothing  biit  da« 
mages,  the  meafure  whereof  was  the  mefne  profits ;  no  tem^ 
was  recovered ;  but  when  it  became  cftablifhed  that  the  term 
fhould  be  recovered,  the  ejeftment  was  licked  into  the  form  of 
a  real  aftion ;  the  proceeding  was  in  rem,  and  the  thing  itfelf ; 
the  term  only  was  recovered,  and  nominal  damages,  but  not  the 
mefne  profits ;  whereupon  this  other  mode  of  recovering  the 
mefne  profits  in  an  aftion  of  trefpafs  was  introduced,  and  grafted 
upon  the  prefent  fiftion  of  ejeftment;  and  I  take  it,  that  the  pre- 
fent aftion  is  put  in  the  place  of  the  ejeftment  at  common  law, 
which  was  indeed  a  true,  and  not  a  fiftitious  aftion,  and  in  which 
the  mefne  profits  only,  and  not  the  term,  were  recovered,  for  it 

wa& 
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was  no  other  than  a  mere  afiion  of  trefpafs.  You  have  turned 
lae  out  of  poflfeffion,  and  kept  me  out  ever  fince  the  demife  laid 
in  the  declaration,  therefore  I  defire  to  be  paid  the  damans  to 
the  value  of  the  mefne  profits  which  I  loft  thereby;  this  isjuft, 
and  reafonable.     See  Ajlin  and  Parkin.     2  Burro.  688« 

Gotdd  Jufiice — It  muft  be  taken  for  granted  in  this  cafe,  that  Bro»  Tref. 

there  was  an  a3ual  ouftcr^  and  that  the  defendant  kept  him  out  P*^  ^3* 

from  the  time  of  the  demife  till  the  judgment  in  the  ejeflment ; 

the  plaintiff  in  this  cafe  is  not  confined  to  the  very  mefne  profits 

only,  but  he  may  recover  for  his  trouble,  G?c.     I  have  known 

four  times  the  value  of  the  mefne  profits  given  by  a  jury  in  tliis 

fort  of  aftion  of  trefpafs ;  if  it  were  not  to  be  fo  fometimes,  com. 

pleat  juftice  could  not  be  done  to  the  party  injured.     This  ac* 

tion  may  be  brought  either  in  the  name  of  the  nominal  plaintifiF 

in  the  cjeQmcnt,  or  by  his  leflbr ;  it  follows  the  ejeftment  as  a 

aeceffary  confequence:  the  judgment  in  ejeftment  by  default  is 

of  the  very  fame  effeft  in  this  cafe  as  if  it  had  been  after  a  ver- 

difl ;  and  the  court  will  intend  every  thing  poffible  againft  the 

defendant,  that  there  was  an  aftual  oujler^  if  that  were  neceffary 

M  this  cafe;  but  I  think,  proof  of  the  judgment  in  ejeftment, 

and  the  writ  of  poffeflion  executed,  was  fumcient  in  this  cafe  to 

Warrant  a  verdift  for  the  mefne  profits. 

Chief  Juftice  Wilmot — Damages  are  not  confined  to  the  mere 
J'entof  the  premifes;  but  the  jury  may  give  more,  if  they  pleafe, 
w  my  brother  Gpuld  hath  truly  obferved. 

,  J**dgment  for  the  plaintiff;   abfentc  Lord  Commiffioner  Jff«- 
^«0?.  in  Canc\ 


Sir  Jfyiiam  Blackflone  Knight,  late  one  of  ihe  Judges  of  the  See  5  Borr. 
f^'"g*$  Bench,  being  appointed  a  judge  of  the  Common  Pleas,  ^^h^^l^^ 

''L         ^^"^  ^^  ^^"  J"'*^^^  Yaies^  lately  deceafed,    took  his 
P'*^^  in  court. 

Baftett  verfus  Godfchall  Efq,  and  others,  Juilices  of 

t^eacc  for  the  county  of  Surry.     C.  B.  Roll  329.        ^^'aiuit 

^_^  ^  againft  the 

jPHE  plaintiff  declares  in  a  fpecial  aftion  of  trefpafs  upon  J»»ft»«9of 
-        the  cafe ;  and  thereupon  complains,  that  whereas  the  de*  feXfingto 
K^Qants  for  divers  years  fall  paft  have  been  and  ftill  are  jufticcs  one  a  licence 
w  Our  lord  the  King,  aflSgned  to  keep  the  peace  of  our  faid  {^J'^p^'J^^ 

lord  ]|oii(^ 
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Thegnnra- 
men  in  firft 
count  M  re« 
fn6ng  plun- 
tiff  a  licence. 


2d  Coont. 


lord  the  King  in  the  county  of  Surry ^  and  alfo  to  hear  and  de« 
temiine  divers  felonies,  trefpaffes  and  other  mifdemeanors,  com- 
mitted within  the  fame  county;  and  whereas  the  fame  plaintiff, 
for  divers  jtrars  lafl  paffed,  hath  dwelled,  and  ftill  dwelleth,  in 
the  parifh  of  Hajcofnl)  in  the  county  aforefaid,  within  the  weftem 
divifion  and  hundred  of  Blackheath  in  the  faid  county,  he  the 
faid  plaintiff,  on  the  13th  day  oi  Sep  Umber  ^  in  the  year  of  our 
Lord  ij6()f  Sit  Gui/J/brd  in  the  county  aforefaid,  did  make  ap- 
plication to  the  defendants,  (being  then  and  there  met  and 
affembled  together  at  a  general  meeting  of  his  Majefty*s  juflices 
of  the  peace  for  the  faid  county,  afiing  for  the  faid  wefliern  di- 
vifion and  hundred  of  Blackheath  in  the  faid  county,  for  licenf- 
ing  perfons  to  keep  common  inns  and  alehoufcsj  to  grant  to  him 
the  plaintiff  a  licence  to  keep  a  common  inn  and  alehoufe  at  the 
faid  parifh  olHafcomb;  fuch  common  inn  and  alehoufe  being  then 
greatlv  wanted  at  the  parifh  of  Hajccmb:  and  then  at  Gnndford 
aforefaid  was  ready  to  produce,  and  offered  to  produce  to  the 
defendants  fo  met  andaifembled  together,  a  cenihcate  under  the 
hands  of  Jf  B.  R  B.  J  B.  J  B.  W  G.  TIV.  WS.  J  L. 
J  P.  H  L.  CE.  ES.  JfS.  and  WM  then  being  reput- 
able  and  fubftantial  houfekeepers  of  the  parifli  of  Hajcomh 
aforefaid,  fetting  forth  the  plaintiff  to  be  a  perfon  of  good  fame, 
and  of  fober  life  and  converfation ;  yet  the  defendants,  well 
knowing  the  premifes,  but  not  regarding  their  duty  as  fuch 
jnftices  as  aforefaid,  and  wrongfully  and  malicioufly  contriving 
and  intending  to  opprefs  and  injure  the  plaintiff,  on  the  faia 
X3th  day  ol September,  in  the  faid  year,  at  Guild/ord  aiorefaid,  did 
mofl  unlawfully  and  unjuflly,  and"  againfl  their  duty  as  fuch 
juflices  as  aforefaid,  refufe  to  grant  to  the  plaintiff  fuch  licence 
as  aforefaid.  And  whereas  alfo  the  defendants,  for  divers  years 
lafl  paft,  have  been  and  flill  are  juflices  of  our  lord  the  King, 
affigned  to  keep  the  peace  of  the  faid  lord  the  King  in  the  faid 
county  of  iSwrry,  and  alfo  to  hear  and  determine  divers  felonies, 
trefpaffes  and  other  mifdemeanors,  committed  within  the  fame 
county;  and  whereas  the  plaintiff,  for  divers  years  lafl  pafl,  hath 
dwelled,  and  flill  dwelleth,  in  the  faid  parifh  of  Ha/comb  in  the 
county  aforefaid,  within  the  weflern  divifion  and  hundred  of 
Blackheath  in  the  faid  county,  he  the  faid  plaintiff,  on  the  faid 
13th  day  of  September ^  in  the  faid  year,  at  Guildford  aforefaid, 
did  make  application  to  the  defendants,  (being  then  and  there 
met  and  affembled  together  at  a  general  meeting  of  his  Majefly's 
juflices  of  the  peace  for  the  faid  county,  a£ling  for  the  faid 
weflern  divifion  and  hundred  of  Blackheath  in  the  faid  county, 
for  licenfing  perfons  to  keep  common  inns  and  alehoufes)  to 
grant  to  him  the  plaintiff  a  licence  to  keep  a  common  inn  and 
alehoufe  at  the  faid  parifh  of  Hafcomb,  fuch  common  inn  and 
alehoufe  being  then  greatly  wanted  at  the  faid  parifh  of  Ha/l 

coma: 
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comb;  and  then,  at  Guildford  aforefaid,  was  ready  to  produce, 

and  offered  to  produce  to  the  defendants,  fo  as   laft  aforefaid 

being  met  and  alfemhled  together,  a  certificate  under  the  hands 

of  JB.   RB,    jB,    JB.    WG,    TJV.    W  S.    J  L.    J  P. 

HL  C E.    E  S.    jS.    and    JVM,  then  being  reputable  and 

fnbftantial  houfeholders  of  the  parifli  of  Hafcojiih  aforefaid,  fet- 

ting  forth  the  plaintiff  to  be  a  perfon  of  good  fame,  and  fober 

hfe  and  converfation ;    yet  the  defendants,  well  knowing  the  The  gTam. 

premifes,  but  not  regarding  their  duty  as  fuch  jufliccs  as  afore-  "^"  '"  ^^^ 

fai(i,and  wrongfully  and  malicioufly  contriving  and  intending  to  jsfor  refine 

opprefs  and  injure  the  plaintiff,  on  the  faid  13th  day  oi  Sfpiem-  to  receive  a 

fcr,  in  the  faid  year,  at  Guildford  aforefaid,  did  moil  unlawfully  ««'.^^5*\*^  °^ 

and  unjuftly,  and  againil  their  duty  as  fuch  juftices  as  aforefaid,  gj^^fo^e 

rcfafe  to  receive  from  the  plaintiff  the  faid  laft-mentioned  cer-  andcbandesw 

tificate  under  the  hands  of  the  faid    7  B.    R  B.    J  B.    J  B. 

»'G,   TW.    JVS.    JL.    yP,    HL.    CE.    E  S.    JS.   and 

IVM.  to  the   damage  of  the   plaintiff  of  500/.  and  therefore 

he  brings  fuit,  &c.     To  this  declaration  the  defendants  demur 

generally ;  and  the  plaintiff  has  joined  in  demurrer. 

Serjeant  Leigh  "was  prepared  to  fupport  the  demurrer  for  the 
defendants;  but  the  court  called  upon  Serjeant  Glynn,  of  coun- 
fcl  for  the  plaintiff,  to  fupport  this  aftion  if  he  could  :  where- 
upon he  faid,  that  as  this  was  an  injury  laid  in  the  declaration  to 
be  done  to  the  plaintiff  wrongfully  ana  malicioufly,  and  with  an 
Mtcnt  to  opprefs  and  injure  him,  he  thought  the  aft  ion  well 
laid,  and  that  the  fafts  alledged  in  the  declaration  were  very 

!|ropcrto  be  laid  before  a  jury;  but  cited  no  cafe  to  prove  any 
ochaftion  as  this  had  ever  been  brought  againft  juftices  of  the 
peace.  So  without  hearing  Serjeant  Leigh  for  the  defendants, 
the  court  gave  judgment  for  them. 

^  W^ilmot  Chief   Juftice— The    leglflature  hath   intrufted  the 

jnKccs  of  peace  with  a  difcretionary  power  to  grant  or  refufe*  •[SeeR.  ▼. 

licences  for  keeping  inns  and  alchoufes ;  if  they  abufe  that  power,  ^^i^^J^^ 

or  mifbehave  themfelves  in  the  execution  of  their  office  or  au-  jc.  bH^^T] 

tnority,  they  are  anfwerable  criminally,  by  way  of  information, 

in  p./},  I  cannot  think  a  juftice   of  peace  is  anfwerable  in  an 

fSion  to  every  individual  who  afks  him  for  a  licence  to  keep  an 

inn  or  an  alehoufe,  and  he  refufes  to  grant  one;  if  he  were  fo, 

there  would  be  an  end  of  the  commiffion  of  the  peace,  for  no 

?^  would  aft  therein.     Indeed  he  is  anfwerable  to  the  pub- 

J[C  "he  mifbehaves  himfelf,  and  wilfully,  knowingly  and  ma- 

liciouny  injures  or  oppreffes  the  King's  fubjefts,  under  colour  of 

ws  office,  and  contrary  to  law  :  but  he  cannot  be  anfwerable  to 

t!^«T  individual,  touching  the  matter  in  queftion,  in  an  aftion. 

tveiy  plaintiff  in  an  a6lion  muft  iiave  an  antecedent  right  to 

bring  '^ 
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bring  it;  the  plaintiff  here  has  no  right  to  have  a  licence,  nnleffl 
the  juftices  think  proper  to  grant  it,  therefore  he  can  have  no 
right  of  a£lion  againil  the  juftices  for  refufing  it. 
« 
Could  Juftice — I  am  of  the  fame  opinion.  There  have  been 
great  abufes  committed  by  inn-keepers  and  alchoufe-keepers,  and 
therefore  the  legiflature  have  wifely  given  the  juftices  a  dif- 
cretionary  power  to  grant  licences  to  fuch  perfons  as  they 
(ball  judge  proper. 

Blackjlone  Juftice — ^This  matter,  I  think,  is  wholly  in  the 
difcretion  of  the  juftices;  there  muft  be  a  right  of  action,  before 
a  man  can  bring  it;  here  is  no  right,  therefore  no  a&ion  lies  in 
this  cafe. 

Judgment  for  defendants ;  abfent  Lord  Commiftioner  Bathurjl 
in  Cane.' 

Anonymous. 

^HIS  was  an  a3ion  againft  the  hufl)and  and  wife,  for  a 
-■'  debt  contraQed  by  her  dumfola.  After  judgment  a^nft 
them,  they  were  both  rendered  to  prifon  in  difchargc  oftheir 
bail;  and  not  being  now  charged  in  execution,  it  was  moved 
that  the  wife  might  be  difcharged  out  of  cuftody  on  common 
bail. 

Haiband  and       Ptr  curiam.     The  rule  and  praSice  is,  that  where  there  is 

wife  rendered  judgment  and  execution  againft  both  the  hufband  and  wife,  fhe 

J^V"^d"if-    ^^^  "°^  ^^  difcharged ;  but  if  they  be  both  in  cuftody  upon 

charge  of        mefnc  pToccfs^  the  wife  ftiall  be  difcnarged  upon  common  bail: 

^il,  the  wift  in  the  prefent  cafe  they  are  rendered  to  prifon  in  difcharge  of 

M^^iMioii.  *^^*'"  '^^^''  ^''^  "^^  *"  ^^  f*"^^  fituation  as  if  bail  liad  never  been 

'  put  in  for  them ;  fo  arc  really  in  prifon  for  want  of  bail  to  the 

firft  procefs;  and  not  being  charecd  in  execution,  the  wife  muft 

be  difcharged  out  of  priion.     See  2Stra.  X167,  1237,  1272. 

1  fVitfoH  149.     In  Trin.  1750,  Coffin,  Executor,  \cv(us  Fell  & 

Ux.     B.  R.  huft)and  and  wife  were  rendered  in  difcharge  of 

their  bail;  before  execution,  it  was  moved  that  ihe  might  be 

difcharged  on  common  bail,  which  was  ruled  accordingly.     In 

Trin.  ty^^,  Wilmot  verfus  Butler  &  Ux\  B.  R.  huft>and  and 

wife  weie  both  in  execution;  Pratt  obtained  a  rule  to  Ihew 

caufe  why  the^  wife  fhould  not  be  difcharged  out  of  cuftody: 

but  per  curiam,   where  judgment  and   execution   are  againft 

huftwind  and  wife,  flie  ftiall  not  be  difcharged,  but  only  when 

Oie  is  in  cuftody  upon  fnefne procefs. 

Frogmorton 
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Frogmorton*    on    the     demife     of    Robinfon  ^erfus  •  [Threg- 
Wharrey.    C.  B.       .  ^^'J^'Jj  s«* 

PJECTMENT    of  one    mclTuage,    one  cottage,    twenty  j.R.furren- 
^  acres  of  land,  twenty  acres  of  meadow,  and  twentv  acres  ^^^^^^^^'^ 
of  failure,  with  the  appurtenances,  in  Hemingbrough^  otherwife  the  ufe"of  M. 
Hmbrough^  in  the  county  of  y^^ri.     Upon  the  general  iffue,  this  A.  (whom  be 
caufe  was  tried  before  Mr.  Juftice  Gould  at  the  laft  affizes,  when  |^[''**l''^^ 
I  verdift  was  given  for  the  plaintiff,  fubjeft  to  the  opinion  of  Jhe'Scinof 
this  court,  upon  a  cafe  ftated  in  the  words  following,  viz.  their  two 

bodies,  icemt  . 

That  John  Robinfon,   being  feifed   in  fee  according  to  the  i^fp^^i* 
cuftom  of  the  manor  of  Hemingbrough,   of  the  premifes  in  t»i  in  M.  A. 
qucllion  in  this  caufe,  being  copyhold  held  of  the  faid  manor,  «xcc«ied« 
onthtjirfi  day  oiAuguJl  1720,  furrendercd  the  fame,  according  Butfceindit 
to  the  cuftom  of  the  faid  manor,  to  the  ufc  of  Mary  Arnafi  next  term 
{inkom  he  then  intended  to  marry  J  and  the  heirs  of  their  two  bodies  (po*-  P** 
lavjiilh  to  be  begotten;  and  for  default  offuch  ijue,  to  the  ufe  sTI^^Vm.  A 
At  righ  heirs  of  the  faid  John  Robinfon.  only  took  an 

cftate  for  Itfe^ 

•     That  the  faid  marriage  took  effcQ;  and  afterwards,  (to  wit)  at  ™t  ^mai°cH 
acouTt  held  for  the  faid  manor,  on  the  21ft  day  oiOSober  1720,  den  to  the 
the  faid  Mary  was  admitted  tenant  to  the  faid  premifes,  accord-  hciri  of  the 
injtothe  faid  furrender,  to  the  ufi  of  thefaxd  Mary    ^n^  /A.^„i'j;lt 
^uoj  their  two  bodies  lawjully  to  be  begotten,  and  for  dejault  of  band. 
7*fi  ]fue,  to  the  ufe  and  behoof  of  the  right  heirs  0/ the  Jaid  ]ohn 
^infon,  according  to  the  cuftom  of  the  faid  manor. 

That  the  faid  Mary  died  in  1735.  leaving  John  hereldeft  fon, 
Kgottcn  by  the  faid  John  Robinfon  her  hufband,  which  fon  was 
"oniinihc  year  1722. 

That  the  faid  John  Robinfon,  the  fon,  died  in  1745,  leaving  the 
IcSbr  of  the  plaintiff  his  only  fon  and  heir,  born  in  that  year, 
^ho  was  duly  admitted  tenant  to  the  faid  premifes  in  the  year 
1769. 


entitled 
tenants 


That  by  the  cuftom  of  the  faid  manor,  hufbands  are 
*^  life  to  the  inheritance  of  their  wives,  in  the  nature  of  uwiaixw 
7'  the  cutefy,  whether  the  wife  is  feifed  before  the  coverture  or 
^ft^rwards. 

^^zyjohn  Robinfon  the  furrenderor,  furvivcd  his  wife,  and  con* 

nucd  in  poffeffion  until  the  year  1746,  when  he  furrendered  the 

P'^Qiiles  m  queflion,  to  the  defendant  in  fee ;  who  was  admitted, 

1  and 
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and  hath  been  in  pofreffion  ever  fince;  and  that  thefaid  John 
Robinforr^  the  furrcnderor,  died  in  the  year  1767. 

Tliat  John  Rohiufon^  thfe  furrenderor,  conceiving  himfelf 
tenant  in  tail,  under  the  furrender  and  admittance  in  1720,  did 
the  proper  aft  to  bar  an  eftatc  tail,  provided  fuch  eftate  was 
veiled  in  him,  aX:cording  to  the  cuftom  of  the  faid  manor,  pre- 
vious to  the  furrender  to  the  defendant  JUiarrey, 

This  cafe  was  argued  lafl  Eajlcr  term,  by  Serjeant  Leigh  for 
the  plaintiff,  and  Serjeant  Glynn  for  the  defendant :  it  was  argued 
again  in  the  prcfent  term,  by  Serjeant  Narcs  for  the  plaintiff, 
and  Serjeant  J^phfon  for  the  defendant.        ' 


1  RoD.Rep.        For  the  plaintiff  it  was  contended,  that  this  was  an  oftate  in 
41*.  fpccial  tail,  executed  in  hlary  Arnally  the  wife  of  John  Rohinfon 

Lane  and        ^j^^  fcttlcr  ;  on  tlie  other  fide  it  was  infifted,  that  Ihe  only  took 
Dyer  99.        an  eftate  for  life,  with  a  contingent  remainder  to  the  heirs  of 
S^le  315.      their  two  bodies ;  that  a  contingent  remainder  muft  veft  to  in* 
Jlante  the  particular  eftate  ends,  or  never  can ;  that  (he  dying  in 
her  huftiand's  life-time,  no  eftate' could  ever  veft  in  their /on; 
for  ntmo  ejl  hares  viventis.     Upon  both  the  arguments  the  court 
had  great  doubt,  no  cafe  being  cited  on  either  fide  that  dire£Uy 
applies,  fo  as  to  govern  the  prefcnt  cafe :    the  court  gave  no 
opmion  upon  either  of  the  arguments,  but  feemed  inclined  to 
think,  as  this  was  a  fettlement  on  marriage,  with  intention  of 
the  parties  to  provide  for  the  wife  and  the  iffue  of  the  mar- 
riage, that  the  wife  took  an  eftate  in  fpecial  tail  executed  in  her; 
but  ordered  the  cafe  to  be  argued  agam. 

UlUrius  Concilium, 


Anonymous. 


I 


T  was  faid  by  Bathurjl  Juftice,  and  not  denied  by  the  reft  ol 
the  court,  that  if  a  man  who  has  a  right  of  common  upon 
the  lord's  wafte,  for  cattle  levant  and  couchant  on  his  land,  liir- 
chargc  the  common,  the  lord  cannot  for  that  caufe  diftrain, 
for  the  lord  cannot  judge  thereof.  It  was  alfo  faid  by  IVilmoi 
Chief  Juftice,  that  it  a  man  turn  his  cattle  into  Blackacre^  where 
he  has  no  right,  and  they  efcape  and  ftray  into  my  field  for  want 
of  fences,  he  cannot  excufe  himfelf,  or  juftify  for  his  cattk 
trefpaffing  in  my  field.  And  it  was  faid  by  Blackftonc  Juftice, 
that  where  a  man  turns  in  his  cattle,  unaer  fome  colour  ol 
right  of  common,  the  lord  cannot  diftrain;  but  if  it  appears  h< 
has  no  right  at  all,  he  may  diftrain. 

MICHAELMAS 
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Johns  ver/i4S  Whitley  and  others.     C.  B. 

Cornwall  JOSEPH  WHITLEY,  late  of  the  parifli  of  Lanhy^  Trefpafi'with 
(Ui\>t\i)  J  drocki  in   the   county  aforefaid,    viftualler,   Ed-  •""'^^^^ 
ward  WhitUy^  late  ot  the  parilh  of  Saint  Winnow^  ^^rwtT 
in  the  faid  county,  huibandman,    and  PeUr  Bennett  late  of  the  cepenun  dT 
'^nic  place,  hufbandman,  were  attached  to  anfwer  to  John  Johns^  ^^uvenaa, 

S^ntleman,  in  a  plea,  wherefore,   with   force  and  arms,  they 
^9^-^  and  entered  the  clofes  of  the  faid  John,  in  the  parifli  of 
^nt  Winnow  aforefaid,  in  the  faid  county  of  Cornwall;  and  trod 
^*vn,  confumed  and  fpoiled  the  grafs  and  corn  of  the  faid  John^ 
w  the  value  of  ten  pounds,  there  lately  growing,  with  feet  m 
diking;  and  eat  up,  trod  down,  confuiried  and  fpoiled  other 
^  grais  and  corn  of  the  faid  John,  of  the  value  of  other  ten 
poinds,   there  alfo  lately  growing,   with   certain  cattle;    and 
rcap^,  mowed,   cut  down,  and  felled  other  the  grafs  and  corn 
^^  ^lic  faid  John,  of  the  value  of  one  hundred  pounds,  there 
**»^  lately  Jtanding,  growing  and  being,  and  took  and  carried 
W^y  the  fanie,  and  converted  and  difpofed  thereof  to  their  own 
H*^  »  and  with  the   wheels  of  carts,  waggons  and  other   car- 
*?*§«$,  tore  up,  turned  up,  fub verted  and  foiled  the  foil  of  the 
fai^    John,  in  and  of  the  (aid  clofes ;  and  alfo  wherefore  with 
foroc  and  arms,  they  the  faid  Joftph,  Edward  and  Pettr,  at  the 
P**"ifh  of  Saint  Winnow  aforefaid,  reaped,  mowed,  cut  down  and 
^^J^^d,  other  the  grafs  and  corn  of  the  faid  John,  of  the  value  of 
~^^r  one  hundred  pounds,  there  lately  ftanding,  growing  and 
^*xig,  and  took  ana  carried  away  the  fame,  and  converted  and 
^rpofcd  thereof  to  their  own  ufe ;  and  alfo,  wherefore  the  faid 
J^ifipK  Edward  and  Peter,  with  force  and  arms,  at  the  parifli  of 
^^^nt  Winnow  aforefaid,  feized,  took  and  carried  away,  other  the 
S^^fs  and  corn  of  the  faid  John^  of  the  value  of  other  one  hun- 
dred 
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dred  pounds,  there  lately  found,  and  converted  and  difpofed 
thereof  to  their  own  ufe;  and  did  other  wrongs  to  the  faid 
Johnt  to  the  great  damage  of  the  faid  John,  and  againft 
the  peace  of  our  lord  the  now  King,  &c.  And  thereupon 
the  faid  John,  by  John  Kimber  his  attorney,  complains ; 
Vdaraifon,    for  that  the  faid  Jofiph,  Edward  and  Peter^  on  tlie  firft  day  of 

brMk?n°^Mid  -?^^»  ^^  ^^  V^^  ^"^  ^^^  ^"^  thoufand  feven  hundred  and 
cnterins  fixty-eight,  and  on  divers  other  days  and  times  between  that 
ciofcf,  fpoU-  day  and  the  firft  day  ol  Otlober  then  next  following,  with  force 
ing  the  grafs  3^^  3,^5  broke  and  entered  the  clofes,  (to  wit)  one  clofe  called 
with  catUe,  ^^^  Park^  one  other  clofe  called  Three  Pieces^  otherwife  734^ 
Jirc.  ana  for  Three  Pieces,  one  other  clofe  called  Dinny  Bowl,  one  other  clofe 
Mtiii'^'and'*  called  Lane  End,  one  other  clofe  called  Bove  Town,  and  fix 
canybg*away  Other  clofes  of  the  faid  John,  in  the  parifh  of  St.  IVinnow  afore- 
the  fame  and  faid,  in  the  faid  county  oi  Cornwall;  and  trod  down,  confumed 
withcarai,&c  ^^^  fpoiled,  the  grafs  and  corn,  (to  wit}  wheat,  barlev  and  oats, 
<Si*of  plain-  ^^  ^^^  f^i^  John,  of  the  value  of  ten  pounds,  then  tnere  grow- 
tiff.  ing,  with  feet  in  walking ;  and  eat  up,  trod  down,  confumed 

and  fpoiled  other  the  grafs  and  corn,  (to  wit)  other  wheat,  bar- 
ley  and  oats  of  the  faid  John,  of  the  value  of  other  ten  pounds, 
there  tlicn  growing,  with  certain  cattle,  (to  wit)  with  horfes, 
mares,  geldings  and  oxen;  and  reaped,  mowed,  cut  down  and 
felled,  other  die  grafs  and  corn,  (to  wit)  other  wheat,  barley 
and  oats  of  the  faid  John,  of  the  value  of  one  hundred  pounds, 
there  then  Handing,  growing  and  being,  and  took  and  carried 
away  the  fame,  and  converted  and  difpofed  o(  the  fame  to  their 
own  ufe;  and  with  the  wheels  of  carts,  wagffons  and  other  car- 
riages, tore  up,  turned  up,  fubverted  and  Ipoiled  the  foil,  (to 
wit)  five  hundred  perches  of  the  foil  of  the  laid  John^  in  and  of 
ad  Count  for  the  faid  clofes;    and  alfo  for  that  the  h^iA  Jofepn,  Edward  ^xA 

JSttin"'  *"ft    ^^^^^^  ^^"  ^^^c  f^i^^  ^^^  ^^y  ^f  J^h^  '"^  ^^^  y^^^  of  our  Lord  one 

and aJrnoIr     thoufand  fcvcn  hundred  and  fixtv-eight  aforefaid,  and  on  divers 

plaintiff,  and  other  days  and  times  between  tnat  day  and  the  firft  day  of  Of- 

cairymgU      /^^^;r  ^^g^^  j^g^^  following,  with  force  and  arms,  at  the  parifh  of 

*'*  St.  IVinnow  aforefaid,    mowed,  reaped,    cut  down  and  felled, 

other  the  grafs  and  corn,  (to  wit)  other  wheat,  barley  and  oats 

of  the  faid    John,  of  the  value  of  other  one  hundred  pounds, 

there  then  ftandine,  growing  and  heing,  and  took  and  carried 

away  the  fame,  and  converted  and  difpofed  thereof  to  their  own 

jj  Count  for  ufe,    and   alfo   for  that  the  faid  Jofeph,    Edward  and  Peier^ 

taking  and      ^^  ^j^^  ^^^^  gj.j^  j^^y  ^f  July,  in  the  year  aforefaid,  and  on  divers 

away  oiher      Other  days  and  times  between  that  day  and  the  faid  firft  day  of 

grafs  and        03obtr  then  next  following,  with  force  and  arms,  at  the  paiiOi 

*?int*iff^^*      of  St.  Winnow  aforefaid,  Icized,  took  and  carried  away,  other 

*^**°    *         the  grafs  and  corn,  (to  wit)  one  hundred  cart  loads  of  other 

grafs,  one  hundred  cart  loads  of  other  wheat  in  the .  ftraw,  one 

hundred  cart  loads  of  other  barley  in  the  ftraw,  and  one  hundred 

cart 


tbc  &id  P^/^  Knight  and  the  faid  Jafeph  Ihould  pleafe,  and  the 
fftate  and  iiitercil  of  the  faid  Peter  Knight  in  the  fame  premifus 
ihoutd  continue ;  by  virtue  whereof  the  faid  Jojeph  afterwards.  By  virtiie 
(to  wit)  on  the  third  day  of  February^  in  the  laid  year  of  our  ^^^!^^ 
Loid  onc^ihoufand  fcvcn  hundred  and  fixty-feven,  entered  into  terei  and^ai 
tiic  laid  ciufes  in  which,  &c.  with  the  appurtenances,  and  was  poirefTfdy 
poffeffed  thereof;  and  being  fo   poflefled  thereof,  he  the  faid  ^r**,^?"'/^ 
JofeffJi^  before  any  of  the  faid  times  when,  &c.  and  during  the  k! ploughed 
lilctiuie  of  the  faid  PtUr  Knight ^  (to  wit)  on  the  firil  day  of  and  fowrd 
fckruary  in  the  year  of  our  Lord  one  thoufa^d  fe\  en  hundred  th«  clofe* 
and  lixiy-cight,  phmghcd  the   faid  clofes  in  which,  £s?r.  and  &cand'be- 
fowcd  the  (anie  with  coi'n,  (to  wit)  wheat,  rye,  barley  and  oats  ;  fore  the  fame 
•nd  die   faid    Jof^ph    Edxvari    WhitUy,    and    Peter    Bennett,  was  ripe,  and 
further  fay,  tljat  after  the  faid  Jofeph  had  fowed  the  faid  clofes  fng^*V*K.' 
ia  which,  Qc,  wiih  corn  as  aforelaid,  and  before  the  faid  corn  died,  where. 
Was  ripe,  an<l  fit  for  rcapinjj  and  cutting,  (to  wit)  on  the  twen-  upon  hi»  faid 
ticth  day  of  March^  in  the  laid  year  of  our  Lord  one  thoufand  "^^^^^J^  ^* 
&ven  hundred  and  fixty-eig]it,  the  faid  Peter  Knight  died,  (to  ceafed.aad 
Wit)  at  the  parilh  aforcfaid;  and  thereupon  the  faid  demife,  fo  heddivcred: 
nwde  by  the  faid  Peter  Kmght  to  the  laid  Jofeph  as  aforefaid,  "Z^i^"^ 
ttafed  and  determined ;  and  the  f&id  Jofeph^  on  the  fame  day  and  piajotitf,  19 
yearlaft  aforefaid,  quitted  and  delivered  up  the  poffeffion  of  the  whomihe 
6id  clofes,  in  which,  G^t.  to  tiie  faid  John  Johns,  to  whom  the  [JJ™\S^" 
tme  then  belonged;   and  the   faid  Jofeph  Edward  Whitley,  ^^^ 
and  Peter  Behnett,  further  fay,  that  in  the  time  of  harveft  then  ^  g^„  ^^ 
next  following,  and  as  foon  as  the  faid  corn  was  ripe  and  fit  for  ripe,  the 
reaping,  (to  wit)  at  the  faid  feveral  times  when,  &c.  he  the  <*efcndantt 
mjo/iph  in  his  own  right,  and  the  faid  Edward  Whitley  and  ^"apS,&c. 
ftter  Bennett,  as  his  fervants,  and  by  his  command,  entered  into  and  fo  excufe 
{kc  faid  feveral  clofes  in  wliich,  &c,  and  by  the  ufual  ways  there  J*'*^^^^^ 
in  order  to  cut  down,  mow  and  reap  the  faid  corn,  and  did  eLucmejiitr 
dien  cut  down,  mow  and  reap  the  fame ;    and  alfo   di<i||entcr 
into  the  faid  feveral  clofes  in  which,  &r.  with  the  faid  cattle, 
^li  waggons  and  other  carriages,  in  the  faid  declaration  men- 
^HMicd,  ia  and  by  the  ufual  way  there,  in  order  to  carry  away 
the  lame  corn,  and  did  cairy  away  the  fame;  and,  in  fo  doin^, 
^  the   faid  Jofeph   Edward    Whitley,    and    Peter  Bennett,  ^ 

'^leceflarily  and  unavoidably  did  tread  down,  fpoil  arki  confume  a 
jntleof  the  grafs  there  then  growing,  with  their  feet  in  walk, 
'ng,  and  with  the  faid  cattle  in  the  faid  declaration  mentioned  ; 
^ihe  faid  cattle  did  fay  ftealth,  and  againft;  the  will  of  the  faid 
J^Jeph  Edward  Whitley,  and  Peter  Bennett,  fnatch  and  eat 
^P  a  httk  other  of  the  grafs  there  then  alfo  growing ;  and  the 
«>d  Jofeph  Edward  Whiticy,  and  Petir  Bennett,  on  that 
^caGon,  with*  the  wheels  bf  the  faid  carts,  waggons  and.  otlier 
^^gts  ia  the  faid  declaration  roentioaedi  neceflarily  and  un<- 

&  41  avgidabl/ 


ISO  Michaelmas  Term  II  Geo.  IFF.  1770. 

whereby  J.     fubfiftihgof  and  in  the  faid  premifcs ;  by  virtue  thereof,  tl 

K.  bc(^      Jgf^J^  Knight  became  intitlcd  to  the  faid  ciofes  in  whici 

faS'clofrs       ^^^  ^^^  '^^^  icvm  fo  dcmifcd  to  him  as  aforcfaid,  expe£la 

c<peaas€  on  the  death  of  the  Hiid  Edward  Mitchell,  or  other  determinati 

E *^M**&^    the  cftate  then  fubfifting  of  and  in  the  f^iid  ciofes  in  whicl 

That  after-     ^"'^  determinable  as  aforcfaid:    and  the    faid  JfjJ^ph  E 

wards,»n<ibe.  IP^hitley,  and  Peter  Bennett,  further  fay,  that  afterwards,  an 

fore  any  of      before  any  of  the  faid  times  whcp^  &c.  (to  wit)  on  the  ly 

whtnTltCw     ^^  November,  in  the  year  of  our  Lord  one  tliou'fand  fevci 

the  laid  E.      dred  and  fonr,  at  the  parilh  of  Saint  Winnow  aforcfaid,  tl 

M.4kd»  Uc  Edward Mitcliell  died;  and  thereupon  the  elfate  fubfifting 

in  the  faid  ciofes  in  which,  t?/ .  at  the  time  of  the  making 

iaid  demife,  ceafed  and  (Ictcr mined;  and  the  {axiLJohn  K 

^J^^,      by  virtue  of  tlic  premifcs,  afterwards  [lo  wit)  on  the  fii 

entered  upon  of  Decembfr,  in  the   faid  year  of  our  Lord  one  thou fand 

the  laid  clofet  hundred  and  forty,  entered  upon  the  faid  clofcs  in  which 

frtfcd^Md'    ^'^^  ^^  poflbfled'thereof  for  the  faid  term  fo  demifed  to  1 

Wbigfepof-   aforcfaid*  determinable  as  aforcfaid;   and  the  faid   John  . 

fefftfdy  being  fo  poffefled  thereof  as  aforcfaid,  the    faid   Mary  j 

theCiidM.     afterwards,  and  before  any  of  the  faid  times  when,  £?c.  (l 

K.  afterwank  on  the  firll  day  of  March,  ii>  the  year  of  our  Lord  one  thi 

•    •  Icven  hundred  and  forty-five,    at  the  parilh  of  Smnt  U 

AndAede-    aforcfaid,   died:    and  the    faid    Jo/eph   Edward  IVhitln 

^ndanrtfiir.  Peter  Benn- tf,  fun  lief  fay,  that  the*  (aid  John  Knight,  be 

J.  K.  ifter.'    poffefred  of  the  faid  ciofes  in  which,  Qc,  for  the  tenn  afc 

wards, and      determinable  as  aforcfaid,  he  the  faid  John  Knif^kt  ahei 

wforeany  of  jj^  before  any  of  the  faid  times  when,  6?c.  (to  wit)  on  tl 

lAe^&c.       ^   °^  April,  in   the   year  of  our  Lord  one  thoufand 

made  his  wiU;  hundred  and  fiftv-four,  at  the  parifli  ol  Saint  Winn ozv  aft 

and  the  faid     July  made  his  laft  will  and  tcftament  in  writin;^,  arid  t 

tor!^jmd*dl^d    conftituted  and. appointed  the  faid  Peter  Knight  executor  tl 

po^cd'ed  of     and  afterwards,  and  before  any  of  the  faid  times  when.  &c,  \ 

thcfaidciofct.  on  the  fame  day  and  year  af.iielaid,  at  ilie  parifh  oi  Saint  h 

aforcfaid,  dicd'fo  polfclfed  of  the  faid  cK)fes  in  wliicli.  ^ 

By  wluchP.    means  of  which  faid  premifcs,  the  faid  Peter  Knight  attei 

w«pofft(r!d^  (to  wit)  on  the  fame  day  and  year  laft  aforcfaid,  entered  i 

andbcfors    *  f^id  clofes  in  which,  £?r.  and  was  poifeired  thereof  I 

any  of  the       rcfiduc  of  the  term  aforcfaid,  deicrminable  as  aforcfaid  ;  a 

d^cd^the     *"S^  '^  poffefled  thei-eof,  he  the  faid  Peter  Knio/a  afterwar 

fAinctode.     before  any  of  the*  faid  times  when,  fi?r.  fto  wit)  on  the 

tcndant  •         day  of  f'ebruory,  in  the  year  of  our  Lord  One  thoufand 

M^*Mr-^Tnd  ^»i|ndredand  fixty-feven,  at  the  parilh  of  Saint  Ulhnou 

f^fiomyc"    f*^^^»  demifed'the  faid  ciofes  in  which,  &c.  with  the  a| 

toyearat        nanccs,  to  thc  faid  Jjjfeph:    to  hold  the  fame  to  him  t 

brl*'  M  th^r     y^fiP^  ^^^^  thcncefortTf,  for  the  fpace  of  one  whctlc  ye 

rft*ite"ofi>!     next  folio wingr  and  fo  from  year  to  year,  for  fo  long  t 

K.  jhould 
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jterm  aforefaid,  determinable  as  aforefaid,  he  the  faid  yoAn  Knight 

iiiAdt  his  lad  wiil  and  tcflament    in  writing,  and  thereby  conlli- 

^uted  and  appointed  the  faid  Peter  Knight  executor  thereof,  and 

rfterwards  there  died,  fo  pofFeffed  of  thofe  clofes,  parcel,  &?c» 

and  that  by  means  of  the  Uid  prcmifcs  the  faid  Peter  Knight  entered 

into  thofe  clofes,  parcel,  &c.  and  in  whicii,  ^c,  and  waspolfefl'ed 

thereot  for  the  rcfidue  of  the  faid  term,  d^  tcnnmable  as  aiorefaid ; 

and  being  fo  polfeffeJ  thereof,  lie  tlic  laid  PcUr  demifed  the  faid 

iclofes  above  in  this  re.*!! cation  parti<:ii}'arly  mentioned,  in  which, 

£s?c.  parcel,  £?<:.  with  the  appurtenancejs  to  the  faid  Jofeph:  and        '  / 

4hat,  by  virtue  thereof,  the  fttidyd/^/^A  entered  into  thofe  clofes, par-       '^ 

cci,£?<c.  in  which,  6?c.  with  the  appurtenances,  and  was  thereof  pof* 

feffed;  and  being  fo  poffcflcd  thereof,  he  the  faid  Jofeph^  during 

liie  life-time  of  the  faid  Peter  Knight^  ploughed  thofe  clofes,  and 

fbved  the  fame  with  corn.;    and  that  after  the  faid  Jofeph  had  '  ' 

fo  fowft  the  fame  with  corn  as  aforefaid,  and  before  the  ifaid  cora 

was  ripe  and  fit  /or  reaping  and  cuuing,  the  faid  Peter  KuxfIu 

died;  and  that  thereupon  the  faid  demife^  fo  made  by  the  laid        ' 

Peter  Knight  to  the  (aid  Jofeph  as  aforefaid,  ceafed  and  detrr- 

fflincd;  and  the  faid  Jofeph  quitted  and  delivered  up  the  pofTef- 

fion  of  tholie  clofes  to  the  faid  John  JoJuis^  to  whom  the  fame 


thea  belonged,  as  the  faid  Jojebh  Edward  Whitley^  and  Peter 

"  n  the  faiJplea  in  bar *  * 

fays^  that  in  and  by  »tc  m.u  i»u-».«.v.  w.  ^^^^.^  ^^^ 


£e/iueti,  have  above  in  the  faiJplea  in  bar  alledged:  but  the  faid  But  plaintiff 
lohn  Johns  further  fays,  that  m  and  by  the  faid  indenture  of  [jJ^^V '[*>'• 
ieafc  from  the  faid  Clirifiopher  Harris  to  the  faid  John  Knight  lya  leafe 
above  mentioned,  it  is  amongft  other  things  provided^  that  if  the  ftom  c.  H, 
faid  John  Knight,  his  executors,  adminiftrators  or  afligns,  (hould  ^^^l^-^^^^ 
fit  or  let  lYic,  i^id  premifes  thereby  demifed,  or  any  part  thereof,  if  ^e  faid 
^  ahy  perfon  or  perfonft,  otherwife  than  from  year  to  year,  (and  J.  K.  Aouid 
Aa  only  to  pafUrt^  and  not  to  tillage)  without  licence  in  writ-  *^jf„  o?J^'. 
wg  from  the  fai4  Chrijlopher  Harris^  his  heirs  or  afligns,  firft  ^^St  than 
had  and  obuined^  th^tthen  and  from  thenceforth  it  (hould  and  from  year  to 
aight  be  lawful  to  and  for  the  faid  Chrtjlopher  Harris^  his  heirs  J^J''j^*"if^'^ 
^r  afligns,  into  the  faid  ihcreby  demifed  premifes  with  the  ap-  ^re,and*imt 
Punenances,  to  re-fcnter,  and  the  fame  to  have  again,  retain,  to  tiHage,  it 
^c-poffefs  and  enjoy,  as  in  his  and  their  former  right  and  cllate  ;  j^J^^^c 
^hc  faid  indenture,  or  any  thinff  therein  conuined  to  the  cpn-  nTand  hit  * 
^'^  in  any  wife  notwithflanding ;  as  by  the  faid  indenture  heir«,  Ac  t© 
(relation  being  thereunto  had)  naay  at  large  appear.     And  the  '«-«»«»• 
^id  John  furUiei;  fays,  that  tl>e  faid  Oirijlopher  Harris,  after  the  Anddic 
'taking  of  the  faid  indenture,  and  long  before  any  oi'  the  faid  f^**")^^'^^^ 
*imes,  when,  6?c.  (to  wit)  on  the  fccond  day  of  Odober,  in  the  thcVafda  h! 
year  of  our  Lord  one  thoufand  feven  hundred  and  twenty -two,  after  maklog 
^  the  fiarifh  aforefaid,  being  feifcd  in  his  demefne  as  of  fee,  ^J^^^^^^^*^^^^^^^ 
^f  and  in  the  reverfion  of  and  in  the  laid  feveral  clofes  in  which,  *^y  ^f  ,*I[g 
^c.  with  the  appurtenances,  fubje£l  to  the  faid  demifcT  therof,  timet  ^firn, 

^.>fe4  is  fee  of  the  rcf  eriion.  made  his  will,  and  devifed  the  £use  to  one  W.  H.  In  fee  i  and  after warda 
**t^fofciiedi 
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duly  made  his  laft  will  and  tcftament  in  writing,  and  thereby 
gave  and  dcvifed  the  faid  reverfion  of  and  in  the  faid  clofcs  in 
which,  (3c.  amongft  other  tilings,  with  the  appurtei)ances,  to 
one  Wilfiam  Harris^  to  hold  the  fame  with  the  appurtenances, 
lo  him  the  faid  IViUiain  Harris^  and  his  heirs  and  aiTigns  for 
iver;  and  afterwards,  and  long  before  the  faid  firfl  time  when, 
(Sc.  (to  wit)  on  the  firft  day  ol  May^  in  the  year  of  our  Lord 
one  thoufand    feven   hundred  ^nd  twenty-three,  at  the  jparifh 
aforefaid,  he  the  faid  Chrijlobher  Harris  died  fo  feifed  oi  fuch 
liis  faid  cllate  of  and  in  the  faid  rtvtrjiony  with   the   apput« 
whereby  W.    tenances,  without  revoking  or  altering  his  faid  will:  upon  whofe 
fcicS^^aUd      ^^^^»  ^^  f*^^  reverfion^  with  the  appurtenances,  by  virtue  o\ 
before' th»      "^bc  faid  devifc,  came  to  the  faid  Wiltiatn  Harns,  and  the  faid 
(kid  firft  time  fyilljam  Harris  thereupon  became  and  was  feifed  in  his  deracfne 
wbeOfAc      as  of  fee,  of  and  in  the  faid  rtveifion^  with  the  appurtenances; 
Bod  being  fo  feifed  thereof,  he  the  faid  William  Harris  afterwards, 
.  and  long  before  the  faid  firft  time  when,  6?c.  (to  wit)  on  the' 
rSth  day  of  Sr^/^z/fi^T,  in  the  year  of  our  Lord  one  thoiifz^tid 
Xeven  hundred  and  twenty-fix,  at  the  parifh  aforefaid  by  a  cer* 
tain  indenture  o{ bargain- and JaU^  then  and  there  made  between 
ihe  {aid  William  Harris  of  the  one  part,  and  the  faid  ^A;i  Jx)hns 
of  the  other  part,  (one  part  of  which  faid  laft  mentioned  inden- 
ture, fealed  with  the  feal  of  the  laid  William  Harris^  he  the  faid 
John  Johns  now  brings  here  into  court,  the  date  whereof  is  the 
time  day  and  year  laft  aforefaid)  for  and  in  confideration  of  a 
Wgiunea        certain /iza  of  money  therein  mentioned  to  have  been  paid  to  him 
and  feM  to     ifcy  the  faid  John  Johns^  bargained  and  fold  tl>e  aforefaid  rftvr* 
to  hoM7<Dr  '  M^^^  (amongft  other  things)  with  the  appurtenances,  to  the  faid 
0M  yeir,       John  Johns  ;  to  hold  the  fame  to  him  the  faid  John  Johns ^  and 
his  afTigns,  from  the  day  next  before  the  day  ot  the  date  of  the 
laid  indenture  of  bargain  and*  fale,  for  and  during,  and  unto  the 
full  end  and  term  of  one  whole  year,  from  thence  next  cnfu* 
ing,  and  fully  to  be  compleat  and  ended,  as  by  the  faid  indeiv- 
ture  of  bargain  and  [ale ^  (relation  being  thereto  had)  may  more 
by  ▼Irtiit        fully  and  at  large  appear ;  by  virtue  of  which  faid  hargain  and 
the^li^te^  yi/f,  and  by  force  ot  the  ftatute  made  for  transferring  ufes  into 
ufet,  the        pofTeflion,  the  faid  John  Johns^  then  and  there  became  and  was 
pteiotiffwat    po/jejfcd  oi xhc  faid  reverfion ^  with  the.  appurtenances,  for  the 
thf'^fion   '^'^  term,  to  hiin  thereof  bargained  and  fold  as  aforefaid,  the 
fbrthttterm,  A'^^^'' ^^''^'>'^^^  thereof,  with  the  appimonances,  belongin;^  to 
md  being Yo    the  faid  Wi/(iam  Harris^  his  heirs  and  alTigns;  and  tlie  faid  John 
^vJ^iT*  Ji?A«j  fo  being  thereof  pofTefTed,  and  the  h\d  further  reverfion^ 
fileafsd  die     ^*th  the  appurtenances,  fo  belonging  as  aforefaid,  aftenvards, 
fnMm  to     and  long  before  the  faid  firft  time  when,  £?r.  (to  wit)  on  the 
^pldntiff;    ^cf'Ctid^y  oiSe^ember,-^  the  year  laft  aforefaid,  at  the  psfrifH 
^  ai'orelaiil,  by  a  certain  indenture  of  rekafe  then  and  there  made 
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between  the  (aid  William  Harris  of  the  one  part,  and  the  fald 
John  Johns  of   the  other  part,  (one  part  of  which  faid  l.aft 
mentioned  indeature,  fealed  with  the  leal  of  the  faid  William 
Ilurns^  lie  tlic  faid  John  Johns  noiv-  brings  here  into  court,  the 
(late  whereof  is  tlic  i^me  day  and  year  lafraforefaid)  for  and  in 
confideratlon  of  a  ccnain  fiim  of  money  therein  mentioned  to 
have  been  paid  by  the  faid    7o/ih  Johns  to   the  faid  JFilliam 
Harris,  he  the  iaid  Willium  Itarns  did  reltajc  unto  him  the  faid 
John  Johns^  his  lieirs   and  afligns,  the  {^aA  Jurther  rcverfion 
(araongft  other  things)  with  tin?  appnrteiianres;  to  have  and  to 
hold  &  fame  unto  him  the  faid  John  John^,  and  his  heirs  and    , 
^/fiS^^Jor  ejjer^  to  and  for  the  only  proper  ufe  aiid  behoof  of  the 
iM  John  Johns ^  his  htxrs  andajji^nsjor  ever  :  as  by  the  faid  iji-  * 
denture  of  reUaft^  (relation  being  thcrcio  bad)  may  more  fully 
and  at  large  aj)pear ;  by  virtue  whereof,  and  by  force  of  the  by  virtue 
lUtute  for  tjrar^ herring  ufes  into  poHeilion,  tlie  faid  John  Johns  whereof,  an4 
became  and  was  feifed  as  of  fee,  i>i  and  in  the  iaid  wlwlt  revet  -  jJjJs^'^JJ^ndff 
j4p«,  with  the  appurtenances;  and  from  tficnce,  until  4ndat  the  wasVifed  m 
time  of  the  determination  of  the  faid.demife  of  tlie  faid  feveral  feci  «nd.wM 
clofesin  which,  6?r.  to  the  faid  Jvhn  Knight,  wasand  cominued  1?^^'^'/^^^^^* 
fo  feifed  thereof,  immediately  from  and  alter  the  determination  ending  a/  ihe 
of  thedemifc  of  the  faid  leveral  clofes  in  which,  £?c*.  to  ihe  tud  icafe  tutho 
7tfA/j  A'jy;^^/ became  and  wafj,  and  yet  rs  feifed  in  his  dcmefne  ^*^J*^» 
«« of  fee,  of  and  in  the  laid  feveral  clofes  in  which,  &c,  and  the  wdtlMitp.^ 
faid  John  Johns  further  fays,  that  the  iaid  Pder  Lnighi,  at  the  h«d  bo  licence 
^of  tlvc  making  of  tlic  laid  demife  by  the  faid  Feter  Knight  ^'^^'^^^ 
^^iilAJofeph,  in  the  faid  plea  mentioned,  or  at  any  time  xj^^utA^H 
Ware  -qt  altcrwards,  had  not  any  licai4i^  in  writing  from  ^e  faid  IVhidey  t9 
(^nfiojfhtr  Harris,  his  heirs  or  affign*,  to  fet  or  U^.  the  faid  ^j)'*^ij.  ^ 
fcvcnl  clofes  in  which,  &u:.  or  any  part  thereof,  .to  the  faid  >.  '^roi^m^^. 
I^ph,  or  any  other  perfon  or  pcrfons,  to  trllagc;  atxi  thatlhei;e.^piou^ked,&c« 
[ore  the  iaicl  Jofetk,  at  tlic  iaid  tmic  in  the  iaid  pica  in  that  J"^  '*»«  ^*^% 
fcchalf  mcntiofietC  at  tlie  parifti  aforcfaid,  wrongfully  and  ip.  ^^^T 
jurioufly  plougliod  ilie  did  clofes  in  whicli,  0<r.   and  fowed  vrong  did 
^c  fame    with    corn;    and   that   he    the    faid    J^/epk,    and  ?»'!  "J '*^«  ^ 
.«hc  liid  Edu^ard  Whitley   and  Prter  Bennttt.  after  fuch  fow-  i^d&n/* 
'"g.  and  after  tJie  cjeath  of  the  faid  Peter  Kmghi,  (to  wit)  at 
toe  iaid  feveral  tiine$  >'hen,  G?c.   of  their  own  wrong  broke 
*^  entered  into  the  faid  feveral  clofes  in  which,  &<:.  and  trod 
^li,  confumed  and  fpoiled  the  graf*  there  growing,  with  £eet 
'n  walking)  and  eat   ujx,  tScod  c&wn,    confunied  and   fpoile4 
^  faid  other  giafs  tlijere  alio  growing,  with  the ,^  faid  caulc 
^n  the  £iid  declaration  mentioned;    and  with  the  wheels  of 
<srti,  waggons  and  other  carris^cs,  tore  up,  turned  up,   fub- 
ycrted  and  Spoiled  the  faid  foil  of  thofe  doles,   in  which,  &r. 
^  noanor  and  form  as  the  laid  John  Jsihns  hath  above  in 

&  4  and 
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EtbocgSec*  and  by  his  faid  declaration  complained  againft  them;  an^ 
this  he  is  ready  to  verify  :  wherefore,  in  as  much  as  the 
faid  Jofiph  Edward  Whitley^  and  Ptter  Bennett^  have 
above  acknowledged  tkat  trefpafs  above  done,  he  the  faid 
John  Johns  prays  judgment    and   his  damages,    on  ocCfifion 

And  18  to  the  of  that  trejjpafs,   to  be  adjudged   to  him,  6?r.   and  as  to  the 

cond^i  ^»n*btf,  ^^'^  P^^^  °^^^^  ^^^^  y^lr^  Edward  WhitUy,   and  Ptin  Ben^ 
RcpiKaSon"'  ^^^^  fecondly  above  pleaded  in  bar,  as  to  fhe  faid  breaking 
as  CO  break-    and  entering  of  the  rtfidue  of  the  faid  clofes  in  the  faid  declaration 
'"fid**^"/h*    mentioned,  and  which,  fc?c.  and  treading  down,  confuming  and 
(aid  clofes.       fpoiling  the  ^rafs  there  lately  growing,  with   feet  in  walking; 
and  eating  up,  treading  down,  confuming  and  fpoiling  the  faid 
other  grafs  tlicre  alfo  lately  growing,  witli  the  faid  cattle  in  the 
faid  declaration  mentioned ;  and  with  the  wheels  of  carts,  waggon^ 
•  and  other  carriages,   tcarnig  up,  turning  up,    fubverting  and 
fpoiling  the  foil  of  thofe  clofes  above  done;  fays  that  he,  by 
any  thing  above  in  that  plea  alledged,  ought  not  to  be  barred 
from  having  his  aforefaid  action  thereof  manitained  againft  them  ; 
PlaintifF  con-  bccaufc  hc  fays,   that  true  it  is,  that  the  faid  Chriflopher  Harris 
H^was^  feifcd  ^^^'  ^'^^  feifed  in  his  demefne  as  of  fecj  of  and  in  the  faid  clofe^ 
In  fee,  and      in  this  rebUcation  above  particularly  mentioned,  rtfidue^  (3c,  m 
thereftofthe  which,  &c.  and  demifed  the  fame  to  the  faid  John  Knight,    for 
Siliv«in**up  ^^^  faid  term  in  the  faid  plea  in  that  behalf  mentioned,    com- 
poOeflioa  of    mencing  and  determinable  as  therein'  is  mentioned  ;  and  that  the; 
the  tefidue  oi  faid  Edward  hhtchel  afterwards  died  y  and  that  upon  his  death, 
the  Wntl^    .^^^  '^^^  ^"^^^'  fubfifting  of  and  in  thofe  clofes.  refidue,  &c.  and 
*^   "    '    in  which,  &c.  at  the  time  of  the  making  of  the  faid  demifc  to 
the  faid  John  Knight,  ceafed  and  detcrinined:  and  that  the  faid 
John  Knight  entered  upon  thofe  faid  clofes,  rtfidue,  (3c.  and  in 
which,  67^.  and  was  poffeffed  tliereof  for  the  faid  term,  fo  there- 
of demifcd  to  him  as  aforefaid,  determinable  as  aforefaid ;  and 
being  fo  thereof  poffeffed,  the  faid  Mury  Knight  died,  and  that 
the  md  John  Knight  being  fa  poffeffed  of  the  faid  clofes  above 
in  this  reblication  mentioned,  for  the  term  aforefaid,  determinable 
as  aforciaid,   hc  the  faid  John  Knight  made  his  laft  will  and 
tcftament  in  writing,  and  thereby  conftituted  and  appointed  the 
{dxA  Peter  AwtVA/ executor  thereof,  and  afterwards  there  died,  fo 
J?offoffcd  of  thofe  clofes,  parcel,  &c,  and  that  by  means  of  the 
faid  prcmifcs,  the  faid  Pder  Knight  entered  into  thofe  clofes, 
rftdue,  &c,  and  in  which,  &c.  and  was  poffeffed  thereof  for  the 
lefidue  of  the  faid  term,  determinable  as  aforefaid  ;  and  being  fo 
poffeffed  thereof,  he  the  faid  Peter  Knight  demifed  the  faid  clofes 
above  in  this  replication  particularly  mentioned,  in  which,  &c, 
reftdue,  (3c.  with  the  appurtenances,    to  the  faid  Jofejph:  and 
that  by  virtue  thereof  the  faid  Jofeph  entered  into  tho(e  clofes, 
and  was  thereof  poffeffed  \  and  that  the  laid  Peier  Kni^hi  died ; 

an4 
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jind  that  tthcreupon  the  faid  detnife,  fo  made  by  the  faid  Peter 
Knigki  to  the  laid  Jofeph  as  aforefaid,  ceafed  and  determined, 
and  the  tiid  Jofeph  quitted  and  delivered  up  the  poU'effion  of  thofe 
clofcs  to  the  (aid  John  Johns ^  to  whom  the  fame  then,  belonged, 
as  the   faid  Jofr.ph^   Edward  Whitley^  and  Peter  Bennett,  have 
above  in  their  fi^id  pica  in  bar  alledged ;  but  the  faid  John  Johns  but  that  the 
further  fays,  that  the  faid  John  Johns,  before  and  at  the  time  of  plaintiff,  be- 
the  end  and  determination  of  the  faid  tenn  of  ninety-nine  years,  ^^^^e^^ 
and  alfo  before  and  at  thp  time  of  the  faid  Jofeph'^  faid  quitting  faid  icafcof 
and  delivering  up  of  thof<8  plofes  above  in  this  reblication  par-  99  y«*'«»  *n^ 
ticularly  mentioned,  parcel,  £?r.  and  in  which,  t3c.  was  and  Jhe^'dine  of  ^ 
flill  is  leifed  in  his  demefne  as  of  fee,  of  and  in  thofe  clofcs,  defendant 
rejidue,  &c.  and  in  which,  &c.  and  that  the  faid  Jofeph,  Ed-  whiticy'« 
ward  Whitley,  and  Peter  Bennett  ^t  the  faid  feveral  times  when,  ^^J^*JJ^' 
&?c.  of  their  own  wrong,  broke  and  entered  thofe  clofcs  in  M/j.Md'mlih"* 
replication  above  particularly  mentioned,  refidue  of  the  faid  clofes  Wfed  in  fec{ 
in  the  faid  declaration  mentioned,  and  in  which,  G?f.  and  trod  J"*^?!!*^!L 
down,  confumed  and  fpoiled  the  faid  graft  there  then  growing,  utjurisfua 
with  feet  in  walking ;  and  eat  up,  trod  dosyn,  confumed  and  frtfria,  dfd 
fooiled  the  faid  other  grafs  there  alfo  then  growinff,  with  the  ^  «wfp»ft* 
(aid  cattle  in  the  faid  declaration  mentioned;    ^d  with  the 
yrheels  of  the  faid  carts,  waggons  ai^d  other  carriages,  tore  up, 
turned  up,  fubvQrted  and  fpoiled  the  faid  foil  of  thofe  clofes  m 
which,  c?c.  in  manner  and  form  as  the  faid  John  Johns  hath  ^t.      -^    r 
above  thereof  complained  againft  them ;  zvithout  this,  that  the  p.'jj!  ^l  *^ 
faid  Peter  Knight  was  living  at  the  time  when  the  faid  Jofeph  fo  living  at  the 
ploughed  thole  clofes,  and  fowed  the  fame  with  corn,  as  the  J^l*  T***" 
fcid  Jofeph,  Edward  Whitley  and  Peter  Bennett,  have  above  JJiJed.&c. 
in  pl^iding,  in  that  behalf  alledged ;  and  this  he  is  ready  to 
verify:   wherefore,   in  as  much  as  the  faid  Jofeph,  Edward 
Whitley,  and  Peter  Bennett,  have  above  acknowledged  the  (aid 
trefpafs  above  done,  he  the  faid^oAn  Johtu  prays  judgment  and 
bis  damages,  by  reafon  thereof,  to  be  adjudged  to  him,  &r. 

J.Burland. 

And  the  faid  Tfpfeph  Whitley,  Edward  and  Peter  Bennett,  Rejoinder, 
as  to  the  plea  of  the  faid  John  Johns,  by  him  above  pleaded  in 
reply,  as  to  the  faid  plea  of  the  faid  Jojeph  Whitley,  Edward  ?xi\ 
Peter  Bennett,  fccondly  above  plcadecl  in  bar,  as  to  the  break- 
ing  and  enterinff  the  faid  doles,  called  Well  IPari,  and  Three 
Pieces,  otherwile  The  Three  Pieces,  parcel  of  the  faid  clofes  in 
the  faid  declaration  mentioned,  and  in  which,  &c.  and  treading 
down,  confuming  and  fpoiling  the  faid  other  grafs  there  lately 
growing,  with  feet  in  walking,  and  eating  up,  treading  down, 
confuming  and  fpoiline  the  grafs  there  alfo  lately  growing,  with 
the  faid  cattle  in  the  laid  declaration  mehtioned,  and  with  the 
)fheels  of  carts,  waggons,  and  (Hher  carriagesi  tearing  up,  turn« 

in  J 
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ConfeiTei  the' 
provKb  ia  the 
leafe  for  99 
yean  j  tnd 
that  C.  H. 
dcTifed  the 

tCTCffi^D  to 

"W.H.  and 
thatW.H« 
bargainedy 
lohl  and  re- 
kafcdthe 
lame  to  the 
plaintiffs 
and  confcflei 
the  left  of  the 

fiffftfiftof 

^le  ft  pKca* 


But  defend- 
ant! fay  y  that 
^e  plaintiff 
did  not  re* 
rncer  during 
the  tera  fub- 
fiilijig. 


Ft  tor,  iec. 
As  to  the 
other  part  of 
the  replica- 
CidHi  defend- 
ant fiyiy 
that  at  the 
time  of 

.    ploughing 
and  fowing, 

.  Peter  Knight 
WIS  liiing  $ 
and  conclude 
to  the  coua* 
try. 


in^  up,  fubverting  and  fpoilinjj  the  foil  of  tlio/*e  clofes,  by  them 
above  fuppofed  lo  be  done,  fay,  that  true  it  is,  that  in  and  by 
the  (aid  indenture  of  leafe  from  the  faid  Chnjlopher  flarris  ta 
the  faid  yohn  Knight^  it  is  provided  in  manner  and  form  as  in 
the  faid  pleaot  the  laid  John  Johns  firft  above  pleaded,  by  way  of 
reply  is  alledged,  and  that  tlie  faid  Chtiftopher  Harris  did  devife 
the  laid  rcvcrfion  of  and  in  the  ftiid  cloies,  in  which,  &c,  to  the 
faid  William  Harris  and  his  heirs,  and  afterwards  died  feifed 
of  the  faid  revcrjion^  upon  whofe  death  the  faid  reverfion^  by 
virtue  of  the  faid  devife,  came  -.to  the  faid  IFiUiam  Harris^  and 
that  the  faid  Williem  Harris  tlxreupon  became  feifed  of  the  faid 
reverfipn  in  his  demefne  as  of  fee,  and  beiang  fo  feifed  thereof, 
bargained^  fold^  lud  rtUaJtd  the  fai<l  reverfton  to  tlie  laid  John 
yoTins  and  liis  Ueirs,  and  that  tlie  laid  y^hn  Johns  by  virtue 
thereof,  and. by  force  of  the  ftatutc  ^or  iranslerring  ufes  into 
pdlTeflion,  became  and  was  feifed  as  of  fee,  of  and  in  the  faid 
whole  revtrfion,  with  the  appurtenances,  and  from  thence  until, 
and  at  the  time  of  the  determination  of  the  faid  demife  of  the 
(aid  feveral  clofes^  in  avhich,  He*  to  the  faid  J^n  KnigJit,  was, 
and  continued  fo  feifed. tliereof,  and  immediately  from  and  after 
the  determination  of  the  faid  demife  of  the  &id  fevtH-al  ciofes, 
in  which,  (3c.  io  the  faid  Jotn  Knight,  became,  and  was,  and 
yet  is  feifed  in  fats  denpiefne,  as  of  fee  of  and  in  tbe  (aid  fevecal 
clofes,  in  which,  &r.  and  that  the  fai^l  Ptter  Knight ^  at  the 
time  of  the  making  of  tlte  laid  demife,  by  tlie  faid  Ptier 
Knighl  to  the  laid  Jojtbh^  in  thq  GbukI  plea  mentioned,  or  alt  any 
time  before  or  after,  uad  not  any  li<en<€  in  writing  from  the 
faid  Chryioph^r  tturris^  his  heirs  or  ailign&,  toy<r/  or  let  the  f^id 
ievieral  clofe&,  in  which,  &c.  or  any  part  thereof  to  tfae  {^\A 
Jofiph^  or  any  other  perfbn  or  perfons,  to  tillage,  in  mann^^r  ^nd 
form  as  ia  the  faid  j^ea  firft  above  pleaded  in  xcplv  is  atledgrtd, 
but  tliat  tlie  iaid  ptf^h  Whtdeyi,  Exlward  wai  P<kr  Bennett 
further  fay,  th;it-the  faid  John  Johns  did  not  at  any  tinae  during 
the  faid  term  fo  demifed,  by  the  falid  Chrijlobher  Harris^  to 
the  faid  John  Knight  as  aforeiaid,  re-enttr  into  tne  faid  demifed 
premifes,  wjth  ihe  .appurtciunces,  or  anv  part  thereof,  and  this 
the  faid  J^fi^h  Tfihmcy^  Edward  and  Peter  Senaeit  are  ready 
to  verify ;  wherefore  they  pray  judgment  if  the  faid  John 
Johns  oi\ght.to  hai'e  or  maintain  his  faid  aflton  thereof,  i^inft 
them,  &c.  jind  the  faid  Jofeph  iykiiley,  £.divard  and  Peter  Ben^ 
nett,  as  to  the  faid  plea  of  -the  .faid  John  Johns^  by  him  above 
ple^kd  in  rqjiy,  asto  the /aid^ploa  of  the  laid  jIV/^^  fVAitiev^pjd^ 
zvard^iiid  Peier£ettnctt,kcofad\y9biweip\^wied  in  bar,  as  to  the  faid 
breaktflig  and  emeriog  of  lilie  r^tdue  of  the  iazd  dofes,  in  ihe 
faid  declaration  inientiunftd,.and  in  Avhich«  SSc.  fmd  treading  down, 
ooiiAiining  and  filing'  the  gmfs.there  lately  grairiag,  with  feet 
ia  ^walkin^.;  aad  fiiiiiwg^up,  lifi»di»g  doum,  •confttimnK'^id  £poiU 
ing  the  faid  other  grafs  there  alfo  lately  growing,  with  me  faid  cat* 

tlQ 
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tleifl  t^e  r»d  <lec)araiion  mentioned ;  atnd  with  the  wheels  of  carts, 

wa^jons  and  other  carriages  tearing  up,  turning  up,  fubvcrting 

and  fpoiling  tlie  foil  of  thofe  clofes,  by  them  above  fuppofed  to 

be  done,    as    before,     fay,    that   the    faid   Peier  Knight  was 

living  at  the  time   wlien  the  faid  Jo/^fih  fo  ploughed  thofe 

clofes,   and  fowcd  the   fame  with  corn,     as  the 'faid   Jofeph  Knyx^w 

WKxiUy,  Edward  and  PtUr  Bennett,  have  above -alledged,  and  of  iJ°*"^**^T* 

this  they  put  themfelves  upon  the  country,  £?c.   and  the  faid     *^*''*'** 

jQhn  Johns  doth  the  like.  John  Glynn, 

And  the  faid  John  JfohnSy  as  to  the  faid  plea  of  the  faid  Jo-  Gcnml  de- 
jifh  IVhitky,    Edward  md  Peter  Bennett,    above  pleaded   by  ^"Jn'^Vr^w'' 
^*'ay  of  rejoinder  to  the  faid  plea  of  the' faid  John  Johns,  lo\hec\oCet 
above  pleaded,   in  reffly  to  the  faid  plea  of  the   faid  Jofeph  wUedWali- 
W*%,  Edward  and  Peter  Bennett,  fecondly  above  pleaded  in  5^^^'J]^ 
tar,  as  to  the  breaking  and  entering  the  faid  clofes,  called  IVell 
Park,  and  Three  Pieces,  otherwife  Tne  Three  Pieces,  parcel  of  the 
faid  clofes,  in  the  f<ud  declaration  mentioned,  and  in  which, 
&c.  and  treading  down,  confumin^  and  fpoiling  the  grafs  there 
lately  growing,  with  feet  in  walking,  and  eating  up,  treading 
dovn,  confuming  and  fpoiling  the  faid  other  grdls,  there  lately 
growing,  with  the  faid  cattle,  in  the  faid  declaration  mentioned, 
and  with  the  wheals  of  carts,  waggons  and  other  carriages,  tearing 
wp,  turning  up,  fubverting  and  fpoiling  the  foil  of  thole  clofes.  hyr 
iBcm  above  aone,  fays,  that  thai  plea  fo  pleaded  by  way  ot  r^-  ' 
jwUcr,  and  the  matter  therein  containeci,  are  not  fuffieient  in 
law  to  bar  the  faid  Join  Johns ^  from  living  his  aforeiaid  a6kioo 
thereof,  maintained  againit  the  faid  Jojepk  WkitUv^  Edward 
>Qd  Peter  Bennett^   and  to  which  faid   plea  b  pleaded,    by 
way  of  rejoinder,  in  manner  and  form  as  the  fame  is  above  plead- 
^»  he  the  (aid  John  Johns  has  no  occafion,  neither  is  he  abound   . 
^  tht  law  of  this  nalm  ^to  anfwer,  and  thk  be  is  ready  KO  irerify : 
wkerefore,  for  want  of  a  fufEcient  rejoinder  in  this  b^alf  ,  he  che 
^John  Jfohns^  as  before,  prays  judgment  and  bis  damages,  oti 
OccaGon  of  that  trefpafs,  to  be  adjudged  to  him,  &c. 

J,  Burland. 

.And  'die  fiud  Jofepk  Whitkv,  Edamrd  and  Peter  Bennett,  Um&tr  la 
fa"  tiat  the  matter  atorefaid,  by'them  above  ixy  rejoining  al-  ^emarfer. 
l*ljed|which  they  are  Tcady  to  verify,  as  the  court  hefe  fliall 
wier)  It  fufficient  in  law,  to  bar  the  faid    fohn  Johns  from 
wing    his    iaid    afiion  i^inft    them,    the     faid     9o/i^h, 
^tvard  and  Peter  Bennett,  which  faid  n\atter  -the  (aid  Jo^hn 
jQhns  hath  not  denied,  nor  any  ways  anfwered  thereto,  but  en- 
tirely refufeth  to  admit  the  verifying  the  ham,  pray  judj^ment,   ' 
^  that  the  fame  John  Johns  may  be  barred  irom  havmg  his 
^f a&ion  againft  them,  3c.    And  becaufe  the  juftices  her^  will  dtria  aJ^ 
wifcthemfelvesof,  and  upoa  the  premifes  before  they  give  «^*»'«w^'- 
a  judgment 
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judgment  thereon,  day  is  given  to  the  faid  parties  here,  until  in 
eight  days  of  Saint  Martin^  to  hear  their  judgment,  for  that  the 
faid  juftices  here  are  not  yet  advifcd  thereof,  SSc. 

This  cafe  was  argued  November  23d,  1770,  by  Serjeant  Bur^ 
land  for  theplaiutiH,  and  Serjeant  Glynn  was  prepared  and  ready 
to  have  argued  for  the  defendants. 

The  queftion  upon  the  pleadings,  for. the  confideration  of  the 
court  was,  whether  the  defendant  Whitley  had  a  right  to  enter, 
after  the  determination  of  the  term  of  99  years,  by  the  death  of 
Peter  Knight^  and  take  the  emblements  of  thofe  clofes  which  he 
(Whitley)  had  ploughed  and  fowed,  while  his  intereft  at  xvill  fub- 
fifted,  and  in  the  liie-time  of  Peter  Kmj^ht,  notwithftandiiig  the 
provifo  that  it  fliould  b.e  lawful  for  ChnJlopl\er  Harris  (the  leflbr 
of  the  ^9  years  tcrm)^  his  heirs  and  afligns,  to  re-enter  into  the 
clofes  in  which,  G?c.  if  the  fame  (hould  be  let  to  tillage,  without 
licence  in  writing  from  the  faid  Chrijlopher  Harris^  his  heirs  or 
afligns,  firft  had  and  obtained ;  as  neither  llie  faid  Chrijlopher 
Harris^  his  heirs  or  afligns,  (or  the  plaintiff)  entered  before  the 
determination  of  the  faid  term  of  99  years,  for  the  breach  of  the 
faid  provifo  or  condition  therein,  by  ploughing  and  fowing  the 
clofes  in  queftion. 

^  Ut.  %i%.  It  was  faid  by  Serjeant  Burland,  that  if  the  leflbr,  his  heir  or 
aflignce  (the  plaintiff)  had  entered  for  breach  of  the  condition, 
before  the  determiiiation  of  the  99  years  terra,  the  defendant 
would  certainly  have  had  no  right  to  re-enter  and  uke  the 
emblements;  and  that  although  the  plaintiff  did  not  enter  during 
the  term  for  the  condition  broken,  but  entered  only  at  the  de- 
termination of  the  term,  it  fliall  have  the  fam^  effe6l  as  if  he 
had  entered  for  the  condition  broken,  and  he,  being  in  by  law, 
(hall  take  advantage  of  the  breach  of  the  condition,  and  tne  de- 
fendant  (hall  not  have  the  emblement s^  and  take  advantage  of  hx« 
own  wrong. 


A  provifo  la 
B  lufe  to  re* 
enter  for  a 
•condition 
broken,  can 
only  operate 
dur»0x  the 
term,  ao4 
ranifhes 
wh^n  that 
ends. 


Curia.  The  provifo  could  only  operate  during  the  contlnu- 
ance  of  the  leafe;  when  that  was  determined,  the  provifo  was 
vanifhed  and  gone ;  and  the  plaintiff  having  never  been  in  pof- 
feifion  by  right  of  reentry  for  the  condition  broken,  can  have 
no  advantage  thereof;  and  the  defendant  who  ploughed  and 
fowed  the  land,  has  in  law  and  juAice,  a  right  to  reap  and  take 
the  emblements. 

Judgment  for  the  defendant. 


Lloy4 
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Lloyd  verfus  Williams,    C.  B. 

'  t  Black.  Re^ 

72a.  s«  c»  • 

70HN  LLOYD  (In  his  own  name  only)  fued  out  a  com-  puiatiff  de- 
mon  capias  ad  refpondendum  quare  clau/umfregit  againft  the  '^*^««  "*  ** 
defendant,  who  being  ferved  therewith,  entered  his  appearance;  ^m!^£! 
2ndbein^  now  in  court,  the  plaintiff  declared  againfl  him,  in  an  opon  a  or. 
aflion  ^«  tarn  pro  domino  Rt^e  quant  profdpfo^  &c.  and  not  in  /•««  «^  »''- 
-any  aflion  at  hxs  own  fuit  only.  "SS^tTa 

his  own  name 

It  was  moved  by  Serjeants  Nans  and  Glynn^  that  the  declara-  o«»y>  •«<! 
tion  might  be  fet  afide  for  this  (fuppofed)  irregularity,  or  variance  ^**^  ^^^l^* 
between  the  capias  and  declaration. 

Serjeant  Davy  for  the  plaintiff  infifted,  that  after  the  defend- 
ant had  entered  his  appearance  to  a  common  capias^  and  was  in 
court,  the  plaintiff  might  declare  againft  him  m  an  a3ion  qui 
iam^  &c.  or  in  any  other  perfonal  a£lion ;  that  if  a  plaintiff 
fues  out  a  capias  with  an  ac  etiam^  in  order  to  hold  the  defendant 
to  bail,  in  an  a£lion  upon  the  cafe  upon  affumpfit :  if  he  will 
vraive  his  bail,  he  may  declare  in  any  other  aaion  againft  the  1  Stran.iisa. 
defendant,  after  he  is  in  court :  and  of  that  opinion  was  the  *  Wilfon. 
court ;  and  held  that  the  declaration  in  tb(s  cafe,  in  an  a3ion 
9^  l^fn,  &c.  was. well  enough,  the  defendant  being  in  court, 
^nd  having  appeared  to  a  capias  fued  out  in  the  plaintiff's  name 
•«(y,  not  qm  tarn,  (3c. 

Gulliver,  on  the  demife  of  JefFereys  Efq.  verjiis  Poyntz.  Denfcrf 

C.  B.  ^ith  aU  * 

boufetf  barnt« 

P JECTMENT  of  three  meffuages,  fix  acres  of  land,   and  ^"tilitftlnd 

fix  acres  of  meadow,  with  the  appurtenances,  in  the  parifli  upon  or  be. 
of  Tkackham  in  Berkjhire,  tried  at  the  laft  aflfizcs,  when  a  verdift  J?"/^!** 
^as  found  for  the  plaintiff,  fubjeft  to  the  opinion  of  this  court  ii^^-^  "the 
Vpon  the  following  cafe;   which  ftates,  lands  belong* 

ing  to  the 

TTiat  WiUiam  Smith  of  Midgham  in  com'  Berks,  on  the  27th  SIu"p?ft! 
*^y  of  March   1706,  purchafcd  the  meffuages  and  tenements, .  s  Black.  Rep* 
^ith  the  appurtenances  in  the  declaration  mentioned,  all  together  7a^«  S.  C. 
j*^  the  fame  time,  (as  appears  by  the  purchafe  deed)  in  fee ;  and 
h^ing  fo  feifed  thereof,  by  his  will,  dated  the  24th  day  of  May^ 
\y^>  (araongft  other  things)  devifed  in  thcfe  words,  viz.  "  As 

touching  fuch  worldly  cftate  wherewith  God  hath  bleffed  me, 
,*    I  give  and  difpofe  of  the  fame  in  the  following  manner  and 

form;  Imprimis^  I  give  and  bequeath  to  Elizaocth^  my  well 

•*  bieloved 
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*  beloved  wife  (whom  I  likcwife  conftitutc,  make  and  c 
'  my  only  and  iolc  executrix  of  this  my  Ud  will  and  tcfta 
^  all  and  (ingukrmy  goo^  and  chatrcisj  readV  money, 

*  debts   or   oth^r   debts,    my   debts   being    paid   and    f\ 

*  charges,  difchargod,  and-  likewife  tliofe  three  mclliiages 

*  lying  or  being  in  the  abovefaid  AbclgAam^  in  the  poc 

*  ThacUum^  the  other  xmvo  in  Henunck^  in  the  iaid  j 
'  both  in  the  faid  couutV  of  Berks^  with  all  koufis^  i 
^  JlabUs^Jiallsy  (3c.  tkatjands  upon,  or  belong  to  Uitfaii 
^  fuages^  during  her  natural  Hft;  and  I  alfu  give  Iisrebji 
'  that  file  fhall  give  to^  or  afligu  what  (he  leaves  at  her 

*  upon  the  &id  mrjfuagts^  the  tenn  of  thirty  day^s,.  to  r 

*  and  take  away,  aii  goods,  cliattels,.  &c.  that  an:  or  wen 

*  perly  hcr's)  and  after  the  deceafe  of  my  faid  wife^  IgiVi 
'  bequeath  the  fame  to  John  Jeflcrcys,  and  to  tlie  heirs  m 

*  Ids  body  for  ever. 

TVilliam  Smith  the  tefiator  died  foon  afterwards,  in  tlu 
1707 ;  whereupon  Elizabeth  his  widow  entered  upon,  the  pn 
in  queftion«  and  having manied one  Norman^  flte  andhor  hii 
Norman  joined  with  Jolm  Jeffereys^{{\xf^ofmg  himto  have  t 
mainder  in  fie  in  him,  wliereashehadonly  axemainder  nrl^ 
conveying  the  premifes  in  queftion  in  fee,  (without  lovyi 
fuffering  any  fine  or  recoveryj  which  by  fcveral  mefne  ca 
anoes  came  to  the  defendant's  father  in  fee,  upon  wliofe 
the  defendant  entered. 

John  J^ffcTeys  the  remainder-man  in  tail  died  a  few  year? 
and  a  bill  being  depending,  in  tlie  cOurt  of  Chancer)-,  bei 
Benjamin  T^jf^reys  his  heir  in  tail,  (the  leflbr  of  the  platntif 
the  defenciant  royntz,  that  court  dircftcd  this  ejeffment, 
brought,  in.  order  to  have  the  opinion  of  this  court  upo 
fingle  queftion^  viz.  w4ieiher  by  the- words  of  the  unU 
ftated,  the  lands  and  meddows  (hall  pafs,  as  \^11  as  the  fne^L 
no  lands  or  meadow  being  mentioned  in  the  devifeburonl] 
virffuages^  with  allkcufes^  bams, flubUs^ flails^  et  eater af 

This  cafe  was  argued  by  Serjeant  Nares  for  the  ph 
and  Serjeant  jfephfbn  for  ibe  defendant.  Many  cafes  wen 
on  both  (ides ;  out  as  none  of  them  apply  direclly  to  the 
the  court  laid  no  ftrefs  upon  any  of  them,  and  therefore 
not  fet  them  down  here.  After  fome  time  taken  to  001 
,th&  oourt  gave  judgment  for  the  plaintiif^  that  the  land 
mesulQW  i^dlXci^  by  the  will^  as  well  as  the  manages. 

Cwria%  Cafes  intjie  books  upon  wills  may  ferve  to  gui 
with*  9efp«&^  to  general  rules  lu  the  conftrucUoa  of  devi 
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tuillst  but  unlefs  a  cafe  cited  be  in  every  refpeft  direSly  in  point, 
and  agree  in  every  circumftance  with  inat  in  queftion,  it  will  have 
littlp  or  no  weigiit  with  the  court ;  who  always  look  upon  the  in- 
tention of  the  teftator  as  the  polar  flar  dire£ling  them  in  the 
ConAruSion  of  wills* 

The  teftator,  in  the  prefent  devife,  has  clearly  manifefted  bis  - 

intention  to  difpofe  of  his  whole  eftate;  for  thus  ne  begins,  ^'  As 

'*  touching  fuch  worldly  eftate  wherewith  God  hath  bleffed  me,' 

•*   1  give,  x3c'*    And  .therefore,  if  the  words  of  the  will  will 

hesuc  it,  we  muft  determine  that  he  has  thereby  difpofed  of  his 

whole  worldly  eftate;  by  the  wordif;  "/mcA  worldly  eftate  where- 

••   70€nth  God  hath  bleffed  me^'  means,  "  I  intend  by  this  my  will 

"    ^ogive  everything  I  have  in  the  world;'*  and  are  n^rc  com- 

pr^lcnfive,  expreflive  and  forcible  to  take  in  the  whole  thing 

mt.^nded  to  be  given,  tlian  any  particular  eftate  or  intereft  in  the 

thixjg  intended  to  be  given. 

I f  the  meffuages  and  lands  had  been  purchafed   at  different  Sec  Cro.  EL 
tinjf^,  or  had  been  occupied  and  enjoyed  in  feveral  and  diftinft  JTJl'^^ 
fajr.x2is,  it    might  have  been  doubtlul,    whether    the  lands  (in        •^* 
^^t.  cafe)  would  have  pafled ;  but  as  it  appears  by  the  flate  of 
^^  cafe,  that  the  teftator  purchafed  the  wholt  to^eQicr^  about 
^t\^  year  and  two  months'before  he  made  his  wilU  and  (we  muft 
U.IC.C  it)  was  in  poflcfTion  of  the  whole  at  the  time  of  making  his 
*w  ii^  (as  nothing  appears  to  the  contrary  1  it  fcems.  ^ery  clear, 
tbsu  he  intended  to  aevife  the  whole,  botn  meffuages  and  lands. 
^^c  lay  no  ft^refs  upon  the  words  et  catera;>  for  it  would  be 
daix^gerous  to  fay,  tnat  &c.  means  lands;  however,  taking  the 
other  words  along  with  the  £^c.  and  all  the  circumstances  above 
ftatcd  together,  they  manifeft  the  teftator 's  intention^   that  the 
litnds  and  meadow ^  as  well  as  the  m^uag^s,  fliould  pafs  by  the 
fevife;  and  we  are  all,  of  opinion,  that  they  did  pafs  thereby, 
»  one  integer  ox  whole  farm ;  as  much  as  if  the  teftator  had  faid, 
**    I  ^ve  and  devife  all  that  my  farm^  with  tlie  appurtenances, 
••    vrhichi  purchafed  of  A.  5."  which,  without  doubt,  would 
wve  piffled  the  whole,  both  meffuages  and  lands. 

Judgmfi&t  for  the  plaimiC 


Throgtnorton 
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at  Black.  Rep.  Throgmorton,    on   the    demife    of  Robinibn,    ver/uj 
72S.  8-  c.         Wharrcy.     C.  B.     Ante,  Ter.  Trin.  10  Geo.  III.     . 

•fSecintepnge  JN  this  term  the  cafe  was  argued  the  third  time,  bv  Serjeant 
tts*}  *   Burland  for  the  plaintiff,  and  Serjeant  Forjfer  for  tne  defend- 

ant.    See  the  full  and  exaft  ftate  thereof  in  the  lafl  terni< 

T.lt.beinc  ScTjc^nt  Bur/titid — John  Robin  fan  being  feifed  in  fee  of  the 

frifrdinfecy  copyhold  lands  in  queftion,  on  the  firftdayof -^//^///?  1720,  fur- 

^^rtzn^^  rendered  the   fame  to  the  ufe  of  Mary  Arnall  [vchom  he  theft 
ImdstoM.A.  intended  to  marr)'},  and  the  heirs  of  their  two  bodies  lawfully 

whomhcia-  to  be  begotten  ;  and  for  default  of  fuch  iflue,  to  the  ufe  of  the 

tended  to  fight  heirs  of  the  faid  John  Robinfon.     The  marriage  afterwards 

the'heir*$"or  *^°^  effeft,   and  Mary  was  accordingly  admitted  tenant  of  the 

their  two  premifcs  in  queilion. 


Ibr  defittlc  of  fijch  i/Tue  to  the  ufe  of  the  right  heirt  of  the  laid  J.  R.    Refolded,  that  M«  A.  took  an 
cftatie  for  life^  with  coatiogent  remainder  to  the  heits  of  the  hodj  of  her  aod  her  buibaBd. 

The  queftion  is,  what  eflate  the  wife  took  by  the  furrender? 
I  am  to  contend,  that  (he  took  an  eftate  in  fpecial  tail  executed. 

It  is  laid  dotv'n  in  Beresford's  cafe,  7  Rrp.  42.  a.  that  fuch 
conftruftion  of  a  deed  (hall  be  made,  as  to  produce  three  effefts; 

iijffj  !•  To  ftand  with  the  rule  of  law  ;  2.  With  the  intention  of  the 

•  ^  donor;    3.  That  all  the  parts  of  the  deed  may  (land  togetlier, 

^^*  ^   *  if  this  may  be  by  the  rule  of  law. 

In  confideration  of  the  marriage,  the  friends  of  the  wife  were 
bargaining  with  the  intended  hulband,  for  the  benefit  of  her  and 
her  children  ;  and  it  was  never  meant,  that  it  (hould  be  in  the* 
power  of  the  hufband  and  wife  to  bar  the  iffue;  which  it  cer- 
tainly would  be,  if  fhe  only  took  an  eftate  for  life,  with  a  con- 
tingent remainder  to  the  heirs  of  their  two  bodies,  as  is  con^ 
s  Leo.  pi.       tended  on  the  other  fide ;  and  therefore,  to  carry  the  intention 
»3J-Djr«'      of  the  particj  into  execution,  the  wife  muft  take  an  eftate    ill 
Co!  Lit!  at6.    fpecial  tail :  and  in  fuch  cafe  all  the  perfons  will  take  the  eftate 
Poitex.  461.    which  was  intended  for  them  ;  therefore  the  court  will  go  as  far 
^R^i  R*'     ^  poflible  to  effefluate  the  deed  of  furrender ;  and  will  not 
M9»43*«^     favour  a  contingent  remainder,  if  it  clearly  appears  that   the 
3  Lmo.  4i      intention  of  the  parties  was  to  create  a  better  eftate  for  tlie  wife 
and  her  iflTue. 

Serjeant  Forjler  for  the  defendant — Mary  Amall  took  an  eflate , 
for  life,  with  a  contingent  remainder  to  the  heirs  of  the  bodies 
of  her  and  her  huft)and.    It  could  not  be  the  intention  of  her 

hufband. 
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huiband,  that  (he  (hould  have  an  eflate  tail  executed ;  for  In  that  Cr6.  Car. 
cafe,  iflhe  had  furvived  him,  it  would  have  been  in  her  power  '°*^ 
to  giveaway  the  eftate  from  his  children  by  lier;  and  he  cited  i^g*    *^"'' 
Ccjfa^e  verius  Taylor,  Style  325.  as  in  point,  that  the  wife  took 
oiilyaneftdtc  for  life,  with  a  contingent  remainder  to  the  heirs 
of  their  two  bodies;  and  after  a  few  days  taken  to  confidep, 
the  court  were  of  that   opinion,   and  gave  judgment  for  the 
dctndant. 

Dowgall  verfus  Bowman.     C.  B.  \  Bta<;k.  ^^%, 

s.  c. 

CERJEANT  Burland  moved  for  leave  to  plead  feveral  pleas  The  defeat- 
to  a  declaration  in  cafe^  upon  promifes ;  viz,  non  ajfumpfit  anV"""^^ 
to  dlthc  counts y  and  a  tender;  which  was  oppofcd  by  Serjeant  Ifum^ to 
I.ci^Ji,  who  infifled,  that  the  courfe  and  practice  ol  pleading  a  all  the  counti^ 
Under,  is,  to  plead  it  to  part^  and  non  ajjumpjit  as  to  all  the  rrJL  *"*^  *  *^"*^" 
And  of  that  opinion  was  the  court ;  and  refulcd  to  give  leave  to  fsee^AWV- 
plearlw(?;i  ajfumpjitto  the  whole  dcclaVution,  and  a  tender  as  to  hny.ihicrj, 
pan.  4  ^«"''«  tif/>. 

^  K,  B.  104. 

S.P.] 


C'/ 


Strithorft  vetfus  Graeme  Efq.     C.  B.  fiBiack.723,  yf  j 

5.   C.  L 

upon  feveral  promifes.     The  defendant  pleaded,  non  Thcftatutcof 


offump/it  infra  [ex  annos.     ITie  plaintifl'  replied,  that  he  was  Jimiutjom       jTfe 

r'>ad  at  the   time   of  making   the   feveral    promifes    in   the  g|"  ^  rua   ViL  , 

deciaratiun,  viz.  zi  A.  in  the  kingdom  of  S.  and  that  he  hath  againfta       •'•V 

*fA»  r  1  1    #1*11     ■  1  1  .        !•  .  1    •      1   •  1  *-r»i         .1  .:..^fr  ^.U^      ^^    A 


c^'f r  fince  been,  and  ftill  is,  abroad  out  of  this  kingdom.     The  pUinriff  who    •^  ^ 
^^^endant  demurred,  and  the  plaintiff  joined  in  demurrer.  umiihTiSJei  if% 

.  S^fjcant  Glynn,  for  the  defendant,  objefled  that  the  replica-  >^eaim. 
''«^n  Was  ill ;  but  gave  no  reafon  why  it  was  fo,  that  I  heard. 

Ctfr?^^     jf  ^^  plaintiff  is  a  foreigner  (as  it  feems  he  is),  and 

-  "  ^»ot  come  to  England  in  fifty  years,  he  flill  liath  fix  years 

^^^^  ^is  coming  into  Enj^land,  to  bring  his  aftion ;  and  if  he 

^V'^^  <^oxncs  to  £a^/d72^/himfelf,  he  has  always  a  right  of  aftion 

^^^  ^  ^^'^e  lives  abroad,  and  fo  have  his  executors  or  adminiftrai. 

^•r  ^  ^'tc^r  his  death.     An  infant  may  fue  befor^  he  comes  of  age, 

^r '-^^  P  ^  c?afes ;  but  if  he  does  not,  he  has  fix  years  after  he  comes 

tio^i     ?^  bring  hisaftion.     While  any  of  the  difabilities  men- 

j^     ^^    in  the  ftatute  of  limitations  continue,  the  party  may,  but 

^.t  •.  ^  ^^l)ligcd  to  commence  his  aftion  :  the  ftatute  doth  not  run, 

*^  ^   ^ny  of  thofe  difabilities  continue. 

J^^Kment  for  the  plaintiff. 

V^l.  III.  t  Tiaklpr 


136  Michaelmas  Term  ll  Geo.  III.  1770, 

Etbocgtec.  and  by  his  fald  declaration  complained  againft  them;  an« 
this  he  is  ready  to  verify  :  wherefore,  in  ^s  much  as  tli 
faid  Jofr.pk  Edward  Whitley^  and  Peter  Bennett^  hav 
above  acknowledged  tkat  trefpafs  above  done,  he  the  fai 
John  Johns  prays  judgment    and   his  damages,    on  ocCfifio 

And  18  to  the  of  that  trefpafs,   to  be  adjudged   to  him,  fc?f.   and  as  to  th 

w^i  ^tn*btf.  ^^^^  P^^^  ^^^^^  ^^'^  7^^r  £^2^'^^^  ^'*%»   and  /V/^r  Ben 

RepiKaSon"*  ^^^^»  fecondly  above  pleaded  in  bar,  as  to  fhe  fald  breakin 

as  to  break-    and  entering  of  the  nfidue  of  the  faid  clo/es  in  the  faid  declaratio 

*"fid**^*/h*    mentioned,  and  which,  i2c,  and  treading  down,  confuming  an 

Wddofcs,       fpoiling  the  «^afs  there  lately  growing,  with   feet  in  walking 

and  eatinff  up,  treading  down,  confuming  and  fpoiling  the  iai 

other  grafs  tliere  alfo  lately  growing,  witli  the  faid  cattle  in  th 

faid  declaration  mentioned ;  and  with  the  wheels  of  carts,  waggor 

'  '  and  other  carriages,   tearing  up,  turning  up,    fubverting  an 

fpoiling  the  foil  of  thofe  clofes  above  done;  fays  that  he,  b 

any  thing  above  in  that  plea  alledged,  ought  not  to  be  barrc 

from  having  his  aforefaid  action  thereof  manuained  againR  them 

PlamtifF  con-  bccaufc  he  fays,  that  true  it  is,  that  the  faid  Chrijlopher  Harri 

H^was^  feikd  ^^^'  ^'^  feifed  in  his  demefne  as  of  fecj  of  and  in  the  faid  clofi 

In  fee,  and      in  this  replication  above  particularly  mentioned,  rejidue,  &c,  i 

thereftofthe  which,  &c,  and  demifed  the  fame  to  the  faid  John  Knight,   fc 

Sdiv«in**u    ^^^  faid  term  in  the  faid  plea  in  that  bdialf  mentioned,   con 

poffeffioa  of    mencing  and  determinable  as  thei*ein  is  mentioned  ;  and  that  tl 

the  tefidue  of  faid  Edward  Mttchel  afterwards  died  y  and  that  upon  his  dead 

the  ?jSnt!ff     ^^^  '^^^  eftate,  fubfifting  of  and  in  thofe  clofes,  refidue^  &c,  ar 

^        *    in  which,  6?r.  at  the  time  of  the  making  of  the  faid  demife  t 

the  faid  John  Kni^ht^  ceafed  and  detonpined:  and  that  the  fai 

John  Knight  entered  upon  thofe  faid  clofes,  rtfidue,  6?r.  and  i 

which,  &c.  and  was  poffeffed  thereof  for  the  (aid  term,  fo  then 

of  demifcd  to  him  as  aforefaid,  determinable  as  aforefaid ;  an 

being  fo  thereof  poffeffed,  the  faid  All ry /iC///^//;f  died,  and  th; 

the  md- John  Knight  being  fo  poffeffed  of  the  faid  clofes  abo\ 

in  this  replication  mentioned,  for  the  term  aforefaid,  dcterminab 

as  aforclaid,   he  the  faid  John  Knight  made  his  laft  will  ar 

tcftamem  in  writing,  and  thereby  conftituted  and  appointed  tl 

faid  Peter  K flight  executor  thereof,  and  afterwards  there  died,  i 

poffeffed  of  thofe  clofes,  parcel,  &c,  and  that  by  means  of  tl 

laid  prcmifcs,  the  faid  Peter  Knight  entered  into  thofe  clofe 

rfidue,  &c.  and  in  which,  6?r.  and  was  poffeffed  thereof  for  tl 

rcfidue  of  the  faid  term,  determinable  as  aforefaid  ;  and  being  i 

poffeffed  thereof,  he  the  faid  Peter  Knight  demifed  tlie  faid  clof( 

above  in  this  replication  particularly  mentioned,  in  which,  & 

re/lclue,  £?c.  with  the  appurtenancef?,    to  the  faid  Jofeph;  ar 

that  by  virtue  thereof  the  faid  Jofeph  entered  into  thofe  clofe 

and  was  thcieof  poffeffed  \  and  that  the  laid  Peter  Knight  diet 

.  '       an 
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jind  that  thereupon  the  faid  detnife,  fo  made  by  the  faid  Peter 
Kmgkt  to  the  (aid  Jofeph  as  aforefaid,  ceafed  and  determined, 
and  the  tiid  Jofeph  quitted  and  delivered  up  the  poH'eflion  of  thofe 
clofcs  to  the  (k\a  John  Johns ^  to  whom  the  fame  then,  belonged, 
as  the   faid  Jofr-hh^   Edward  Whitley^  and  Peter  Bennett y  have 
above  in  their  fi^id  plea  in  bar  alledged ;  but  the  faid  John  Johns  but  that  the 
further  fays,  that  the  faid  John  Johns ^  before  and  at  the  time  of  plaintiff,  be- 
the  end  and  determination  of  the  faid  term  of  ninety-nine  years,  [j'j^cn^onhe 
and  alfo  before  and  at  thp  time  of  the  faid  Jofeph^  faid  quitting  raa  icafcof 
and  delivering  up  of  thofe  plofes  above  in  this  replication  par-  99  y""»  «"^ 
ticularly  mentioned,  parcel|  £?r.  and  in  which,  t3c.  was  and  ^^"f  *°^^ 
ilill  is  ieifed  in  his  demefne  as  of  fee,  of  and  in  thofe  clofcs,  defendant 
rfjidue^  0c.  and  in  which,  G?c.  and  that  the  faid  Jofeph^  Ed-  Whitley's 
ward  Whitley,  and  Peter  Bennett  ^t  the  faid  feveral  times  when,  }^^^^> 
&c.  of  their  own  wrong,  broke  and  entered  thofe  clofcs  in  M/J.^dTuih  * 
replication  above  particularly  mentioned,  refidue  of  the  faid  clofes  Wfed  in  fee  { 
in  the  faid  declaration  mentioned,  and  in  which,  G?f.  and  trod  J"i^^!L 
down,  confumed  and  fpoiled  the  faid  grafs  there  then  growing,  utjuriMjua 
with  feet  in  walking ;  and  eat  up,  trod  down,  confumed  and  /ro^Wf  <i>(i 
fooiled  the  faid  other  grafs  there  alfo  then  growing,  with  the  ^*  «wfp»^ 
laid  cattle  in  the  faid  declaration  mentioned ;    ^nd  with  the 
)vheels  of  the  faid  carts,  waggons  ai^d  other  carriages,  tore  up, 
turned  up,  fubvQrted  and  fpoiled  the  faid  foil  of  thofe  clofes  m 
which,  c?c.  in  manner  and  form  as  the  faid  John  Johns  hah  ^^    ^    t^ 
above  thereof  complained  againft  them ;  zvithout  this,  that  the  p.'j^  m 
faid  Peter  Knight  was  living  at  the  time  when  the  faid  Jofeph  fo  living  at  the 
ploughed  thole  clofcs,  and  fowed  the  fame  with  corn,  as  the  J^*  ]^*° 
laid  Jofeph,  Edward  Whitley  and  Peter  Senneti,  have  above  pJou^ied.&c. 
in  pleading,  in  that  behalf  alledged ;  and  this  he  is  ready  to 
Verify:   wherefore,   in  as  much  as  the  faid  Jofeph,  Edward 
Whitley,  and  Peter  Bennett,  have  above  acknowledged  the  (aid 
trcfpals  above  done,  he  the  idk^  John  Johns  prays  judgment  and 
his  damages,  by  reafon  thereof,  to  be  adjudged  to  him,  &r. 

J.  Burland. 

And  the  faid  Ipfeph  Whitley,  Edward  and  Ptter  Bennett,  Rejoinder, 
as  to  the  plea  of  the  faid  John  Johns,  by  him  above  pleaded  in 
reply,  as  to  the  faid  plea  of  the  faid  "Jojtph  Whitley,  Edward :m\ 
Peter  Bennett,  fecondly  above  pleaded  in  bar,  as  to  the  break- 
ing and  entering  the  faid  doles,  called  Well  IPark,  and  Three 
Pieces,  otherwile  The  Three  Pieces,  parcel  of  the  faid  clofes  in 
the  faid  declaration  mentioned,  and  in  which,  &c,  and  treading 
down,  confuming  and  fpoiling  the  faid  other  grafs  there  lately 
growing,  with  feet  in  walking,  and  eating  up,  treading  down, 
confuming  and  fpoiline  the  grafs  there  alfo  lately  growing,  with 
the  faid  cattle  in  the  laid  declaration  mehtioned,  and  widi  the 
yheels  of  carts,  waggons,  and  other  carriages,  tearing  up,  tum« 

inj 


\M  Michaelmas  Tebm  10  Geo.  III.  1770. 

drcd  pounds,  there  lately  found,  and  converted  and  difpofed 

thereof  to  their  own  ufe;  and  did  other  wrongs  to  the  faid 

J^ohn^    to    the  great   damage   of  the   faid  yohn,    and  againft 

the  peace  of  our  lord   the  now  King,  &c.     And  thereupon 

the   faid  John,    by   J^ohn  Kiinber   his    attorney^   complains ; 

;  Dfchration,    for  that  the  faid  Joftph^  Edward  and  PeUr^  on  the  firft  day  of 

jft  Count&r  Jfuly^  in  the  year  our  Lord  one  thoufand  feven  hundred  and 

entering         fixty -eight,  and  on  divers  other  days  and  times  between  that 

tiofct,  fpoiu    day  and  the  firft  day  oi  Oclober  then  next  following,  with  force 

ingihc  graft^  3^^  ^^ms  broke  and  entered  the  clofes,  (to  wit)  one  clofe  called 

CSth  catUe',     ^^^  Park,  one  other  clofe  called  Three  Pieces,  otherwife  The 

*c.  an4  for    Thrct  Pieces,  one  other  clofe  called  Dinny  Bowl,  one  other  clofe 

MtTl'^'and*'  ^^'^^  ^"^  ^^^^  ^^^  ^^^^^  ^'^'^  called  Bove  Town,  and  fix 
canying*away  Other  clofes  of  the  faid  John,  in  the  parifh  of  St.  Winnow  afore- 
tbe  fame  and  faid,  in  the  faid  county  ol  Cornwall;  and  trod  down,  confumed 
r*  T**^*^'  *"^  fpoiled,  the  grafs  and  corn,  (to  wit}  wheat,  barlev  and  oats, 
imTof  plaio-  ^f  t^^  ^^^^  John,  of  the  value  of  ten  pounds,  then  tfiere  grow- 
tiff.  ing,  with  feet  in  walking ;  and  eat  up,  trod  down,  conlumed 

and  fpoiled  other  the  grafs  and  corn,  (to  wit)  other  wheat,  bar- 
ley and  oats  of  the  faid  John^  of  the  value  of  other  ten  pounds, 
there  then  growing;  with  certain  cattle,  (to  wit)  with  horfes, 
mares,  geldings  and  oxen;  and  reaped,  mowed,  cut  down  and 
felled,  other  tlie  grafs  and  corn,  (to  wit)  other  wheat,  barley 
and  oats  of  the  faid  John,  of  the  value  of  one  hundred  pounds, 
there  then  Handing,  growing  and  being,  and  took  and  carried 
away  the  fame,  and  converted  and  difpofed  of  the  fame  to  their 
own  ufe;  and  with  the  wheels  of  carts,  waggons  and  other  car- 
riages, tore  up,  turned  up,  fubverted  and  (polled  the  foil,  (to 
wit)  five  hundred  perches  of  the  foil  of  the  laid  John^  in  and  of 
ad  Count  for  the  faid  clofes;   and  alG)  for  that  the  {^A  Jofepli,  Edward  ani 
mowiag  and    p^^^jr^  ^^^  ([^^  f^j^j  firft  Jay  q(  j^iy^  j^  the  year  of  our  Lord  one 
andwnoir*    thoufand  feven  hundred  and  fixtv-eight  aforefaid,  and  on  divers. 
plaintiff,  and  other  days  and  times  between  tW  day  and  the  firft  day  of  Or- 
carrying  ic      ^^^^^  ^^^  ,^g^^  following,  with  force  and  arms,  at  the  parifli  of 
St.  Winnow  aforefaid,    mowed,  reaped,   cut  down  and  felled, 
other  the  grafs  and  corn,  (to  wit)  other  wheat,  barley  and  oats 
of  the  faid    John,  of  the  value  of  other  one  hundred  pounds* 
there  then  uanding,  growing  and  heing,  and  took  and  carried 
away  the  fame,  and  converted  and  difpofed  thereof  to  their  own 
jj  Count  for  ufe,    and   alfo   for  that  the  faid  Jofeph,    Edward  and   Peter ^ 
taking  and      ^^  ^^  jj^^- j  g^.^  ^^^  ^f  J^ly^  in  the  year  aforefaid,  and  on  divers 
awly  oiher      Other  days  and  times  between  that  clay  and  the  faid  firft  day  of 
grafs  and        09ober  then  next  following,  with  force  and  arms,  at  the  parifli 
*?S^°iff^^*     of  St.  Winnow  aforefaid,  feized,  took  and  carried  away,  other 
*^**°    *        the  grafs  and  corn,  (to  wit)  one  hundred  cart  loads  of  other 
grafs,  one  hundred  cart  loads  of  other  wheat  in  the .  ffraw.  one 
hundred  cart  loads  of  other  barley  in  the  ftraw,  and  one  hundred 

cart 
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tart  loads  of  othet*  oats  in  the  ftraw,  of  the  faid  John^  of  the  value 
of  other  one  hundred  pounds,  there  then  found,  and  converted 
and  difpofcd  thereof  to  their  own  ufe,  and  did  other  wrongs  to  the 
faid  ]ohn^  lo  the  great  damage  of  the  faid  ^ohriy  and  againft  the 
peace  of  our  faid  lord  the  now  King ;  wherciore  the  faid  John  fays 
that  he  is  injured,  and  hath  fuflained  damage  to  the  value  of 
one  hundred  pounds,  and  therefore  he  brings  his  fuit,  ^c. 

And  the  faid  Joftph^  EJward  and  Peter  Bennett,  by  Knowling  iftplea. 
Hawkins  their  attorney,  come  and  defend  tlic  force  and  injury,  JJ^^^Jof^^ 
ivhcn,  £?f .  and  fay,  that  they  are  not  guilty  ol'  the  trefpafs  afore-  ^eciawd^. 
faid.  above  laid  to  their  charge,  in  manner  and  form  as  th*.  faid 
John  hath  above  thcreoi  complained  againft  them,   and  of  this 
ilic)^  put  thcmfelvcs  upon  the  country,  £?c.  \  And  for  further  sdpletaito 
plea  as  to  the  breaking  and  entering  the  faid  clofes,  in  the  faid  *>'^*^.''n«  ^p^ 

5    1       •  1^  •  .  .    1       /'a  1  >!•         1  entenng  the 

occlaraiion  mentioned,  in  Vhich,  cXt*.  and  treadmg  down,  con-  clofeitn  th« 
fuming  and  fpoiling  tlie  grafs  there  lately  growing,  witii  feet  iu  dfcUrition, 
walking,  and  eating  up,  treading  down,  confumingand  fpoiling  the  J}^'***^f*  ^ 
faid  other  grafs  there  alfo  lately  growing,  with  the  laid  cattle  in  the  eating)  Ice, 
laid  declaration  mentioned,  and  with  the  wheels  of  carts,  waggons  the  other 
and  other  carriages,  tearing  up,  turninff  up,  fubverting  and  fpoiling  *"^*  ^'* 
the  foil  of  the  laid  clofes  "by  the  faid  Jofeph,  Edward  laxA  Peter  ^\\^^^^i^ 
Bennett^  above  fuppofed  to  have  been  done,  they  the  faid  Jofeph^  fpoiling,  *c, 
Edufard  and  Peter  Bennett,  by  leave  of  the  court  here  to  them  for  5  j^**'  f**! 
^  purpofe  granted,  according  to  the  form  of  the  ^atute  in  fuch  i^i^f^   ^ 
cafe  lately  made  and  provided,  fay,  that  the  faid  John  ought  not 
U>  have  or  maintain  his  faid  a£lion  thereof  againft  them ;  becaufe  Thit  befers 
ti«j'  &y,  that  before  any  of  the  faid  times  wlien,  &c.  one  Ckri/l  J/*X  ^^^ 
^^lier  Harris  Ef<j.  was  feifed  in  his  demefne  as  of  fee,  of  and  in  ^IZ  c?* 
"*e  faid  clofes  in  wliich,  £?c,  and  being  fo  feifed  thereof,  he  Rwii  (e\M 
^^iuAChriftoph€r  Harris,  long  before  any.  of  the  faid  times  [jj,^"?^^' 
J'htti,  £?c.  rto  wit)  on  the  4th  day  of  July,  in  the  year  of  our  which/ic 
Mwd  one  tnoufand  fcyen  hundred  and  twenty,  at  the  parifli  and  by  in. 
^Smt  JVinnow  aforefaid,  by  a  certain  indenture  then  and  there  ***?5'1^'' 
■*dc  between  the  faid  CJinJiopher  Harris  of  the  one  part,  and  JJ^^  ^A  j^ 
?w  John  Knight  of  the  other  part,  (one  oart  of  which  faid 
>ndeitture»  fcaled  with  the  feal  of  the  laid  Uirifiophcr  Harris^ 
^  the  faid  Jofeph^  Edward  an4  Peter ^  bring  here  into  court, 
w  d^  whereof  is  the  fame  day  and  year  laft  aforefaid)  demifed 
«*  bid  clofes  in  which,  £?c.  to  the  faid  John  Knight ;  to  hold  for  99  yptrt 
*l«  lame  to  the  faid  John  Knight^  his  executors,  adminiflrators  ^^^'^  *"^ 
TOaffigns,  for  and  during  the  full  time  and  term  of  fourfcore  either  of  them 
^•nineteen  years,  fully  to  be  compleat  and  ended,  if  Peter  fhouidfoiong 
f    ^*/and  Alary  Knight^  fon  and  daughter  of  the  faid  John  jj^J^g^'J,***',''" 
I    '^ght,  or  either  of  them,  fhould  fo  \ung  live ;  the  faid  tenn  irt™^S^*  ^ 
to  commence  and  begin  immediately  after  the  death  and  (ieceafc  dfath  of  £• 
^Ediuard  Alitchtll,  or  other  determination  ot  the  eftate  then  ^'  *«• 
Vol.  IIL  K    ^  fubfifting 
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Coverture  in  abatement  in  the  office,  and  f&  Iigned  judgment, 
the  plea  bring  put  in  after  the  four  days.  Per  Chief  Juftice,  it 
is  a  good  defence.  Per  Gould  Juftice,  Let  it  not  be  underflood 
by  our  fetting  afide  the  judgment  under  the  circumftances  o( 
this  particular  cafe,  that  the  court  means  hereby  to  enlarge  the 
time  for  pleading  dilatory  pleas  {>eyond  four  day»# 


HILARY   TERM 

11  Geo.  HI.  1771. 


tBiocfcHep.  'JANUARY   23d,    1771,    Mr.    Baron  Smyi/ie  and   Mr. 
734«  J  Juftice  .4/ioTi,  two  of  the  lords  commiffioners  of  the  great 

t^lHj  ^^'  leal,  fat  in  the  court  of  Chancery  this  morning:  at  noon  the 
lords  commiffioners  refigned  the  fcal  to  the  King,  when  his 
majeftv  was  pleafcd  to  give  it  to  the  lord  commiffioner^a/At/;^, 
one  ot'  the  jufticcs  of  his  majcUv's  court  of  the  bench,  wnth  the 
ftyle  and  dignity  of  Lord  High  Chancellor  of  Great  Britain^  be- 
ing lately  created  a  peer  pf  the*  realm,  bv  the  ftyle  and  title  of 
Jknry  Lord  Apjlty^  Baron  'olAljUy^  in  tlie  county  of  Svff'ex. 

January  25th  Sir  George  Nares,  knight,  one  of  the  King's 
fcrjeants  at  law,  was  appointed  by  his  majefty  a  juftice  of  his 
court  of  the  bench,  in  the  room  of  Lord  A^ey. 

January  26th,  Sir  William  deGrey  knight,  the  King's  attorney 
general,  was  called  to  the  fiate  and  degree  of  ferjeant  at  law, 
and  appointed  by  the  King  lord  chief  juftice  of  his  majefty *i 
court  of  the  bench ;  and 

On  Monday^  January  28th,  the  right  honourable  lord  chief 
juftice  de  Grey^  and  the  honourable  Mr.  Juftice  Aar^j  took  their 
refpcftivc  places  in  court. 

*  On 
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tbe  faid  Peter  Knight  and  the  faid  JoAph  ihould  plcafe,  and  the 
tftate  and  intercft  of  the  faid  Peter  knight  in  the  fame  premifcs 
Ihould  continue;  by  virtue  whereof  the  faid  Jojiph  aftenvards,  ByVirtae 
(to  wit}  on  the  third  day  of  Februarys  in  the  laid  year  of  our  "l^f!^^ 
Loid  oiic^thoufand  fcvcn  hundred  and  fixty-feven,  entered  into  ^g^^j  and^^ 
tlie  faid  ciofes  in  wliich,  &?c.  with  the  appurtenances,  and  was  poireiTtdy 
poffcfled  thereof;  and  being  fo   pofleflcd  thereof,  he  the  faid  ^l^^V^^K 
JofrfJi^  before  any  of  the  faid  times  when,  £?c.  and  during  the  K^p^oughed* 
itlc.iime  of  the  faid  Pdcr  Kmskt,  (to  wit)  on  the  firil  day  of  and  fowrd 
fetruary  in  the  year  of  our  Lord  one  thoufa^d  feven  hundred  thtdi^eg 
and  (ixiy -eight,  ploughed  the   faid  cldfes  in  which,  G?r.  and  &cand'bc- 
fowcd  the  £anie  witli  coi'n,  (to  wit)  wheat,  rye,  barley  and  oats ;  fore  the  fame 
iod  die   f.iid    Jofiph    Edward    tVhitley,   and    Peter   i8«^;7 w//,  ^as  ripe,  aad 
further  lay,  tljat  alter  the  faid  Jofeph  had  fowed  the  faid  ciofes  f„gfV.X 
in  which,  &c,  with  corn  as  aforelaid,  and  before  the  faid  corn  died,  wher^. 
Was  ripe,  and  fit  for  reaping  and  cutting,  (to  wit)  on  the  twen-  «*?«"  hwWd 
ticth  day  of  March^  in  the  faid  year  of  our  Lord  one  thoufand  "fl^^^ 
feyen  hundred  and  fixty-eiglit,  the  faid  Pder  Knight  died,  (to  ceafed.aii4 
^vit]  at  the  parifh  aforefaid ;  and  thereupon  the  faid  demife,  fo  J>«  ddivcrcd 
made  by  the  faid  Peter  Kmght  to  the  fiiid  Jfofeph  as  aforefaid,  ^^5^^**** 
ccafcd  and  d^ermined ;  and  the  fSiid  Jofeph^  on  the  fame  day  and  piuotiaf;  19 
ycarlaft  aforefaid,  quitted  and  delivered  up  the  poflefTion  of  the  whomilje 
&id  ciofes,  in  which,  6?c.  to  the  faid  John  Johns,  to  whom  the  fj^^^J^' 
lame  then  belonged;   and  the  faid  Jofeph  Edward  WhuUy,    °** 
and  Pder  Beknett,  further  fay,  that  in  the  time  of  harvefl  then  ^^  c^n  wai 
iKxt  following,  and  as  foon  as  the  faid  corn  was  ripe  and  fit  for  ripe,  the 
reaping,  (to  wit)  at  the  faid  feveral  times  when,  &c.  he  the  defcn<bntt 
&i<l  Jo/epA  in  his  own  right,  and  the  faid  Edward  Whitky  and  rea^,'&c. 
ffUr  Mennett,  as  his  fervants,  and  by  his  command,  entered  into  andfoexcufe 
|hc  faid  fexeral  ciofes  in  wliich,  G?c.  and  by  the  ufual  ways  there  ?**^fr*^^ 
in  order  to  cut  down,  mow  and  reap  the  faid  corn,  and  did  easUennfmH* 
fhcn  cut  down,  mow  and  reap  the  fame ;    and  alfo  di(%enter 
mto  the  faid  feveral  ciofes  in  which,  &c.  with  the  faid  cattle, 
^s,  waggons  and  other  carriages,  in  the  faid  declaration  men- 
^*<mcd,  in  and  by  the  ufual  way  there,  in  order  to  carry  away 
^fame  corn»  imd  did  carry  away  the  fame;  and,  in  fo  doin^, 
^  the   faid  Jo/eph   Edward    Whitley,    and    Feter  Bennett^  ^ 

^{^ffarily  and  unavoidably  did  tread  down,  fpoil  and  confumea 
|Jttlcof  the  grafs  there  then  growing,  with  their  feet  in  walk- 
ing, and  with  the  faid  cattle  in  the  faid  declaration  mentioned  ; 
^the  faid  cattle  did  by  ftealth,  and  againd  the  will  of  the  faid 
Joftfh  Edward  Whitley,  and  Peter  Bennett,  fnatch  and  eat 
^p  a  little  otiier  of  the  ^afs  there  then  alfo  growing ;  and  the 
fiid  Jofeph  Edward  JVhitiey,  and  Peter  Bennett,  on  that 
occaGon,  with<the  wheels  6f  the  faid  carts,  waggons  and  other 
^^grs  in  the  faid  declaration  roentionedi  neceffiurily  and  un- 

&  41  avuidabl/ 
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an3  therefore  upon  that  ground  alone  (iIk)*  the  plaintidis  liad  not 
been  foreigners)  he  fubmitted,  that  this  court  would  flay  tbs 
plaihtifla  proceedings  in  this  afiion,  until  they  pay  the  cofts 
taxed  in  the  former;  that  aUhough  the  court  will  not  oblige 
foreigners  in  the  fir  ft  inftance  to  give  fee  uritv  for  cofls,  becaufe 
of  the  difficulty  they  may  be  under  to  do  it  ntrCy  and  on  account 
pf  trade,  yet  when  foreigners  are  vexatious  (as  the  plaintiffs  ap- 
pear to  be  in  this  cafe)  the  court  will  oblige  them  to  do  juftice, 
and  pay  the  cofts  taxed,  or  flay  the  proceedings  in  this  aflion. 
draYcnorv.  He  cited  Gravenor  verfus  Cape^  Eajltr  Term,  9  Geo.  3.  C  B. 
O^y  Biftef  which  was  trover  to  try  whether  A.  B.  was  a  bankrupt,  wherein 
9 Geo.  3.  jj^  plaintiff  was  nonlnited  upon  the  merits,  and  after  a  wliole 
year  s  acquiefcencc,  the  plaintiff,  not  having  paid  the  defendant 
the  cofts  of  the  nonfuit,  brought  axiother  aftion  upon  the  cafe  on 
fromifes^  to  try  the  ycry  fame  fa6^,  and  the  court  ftayed  the  pro- 
ceedings in  the  latter  aflion,  until  the  cofts  of  the  nonfuit  in 
the  former  fhould  be  paid  to  the  defendant  Capty  upon  this 
ground,  viz,  that  they  thought  the  fecond  a6lion  was  vexatious. 
Serjeant  Burlandz[{o  cited  1  Lord  Raym.  697.  Bafs  verfus  FiTr, 
mfij  wherein  it  was  moved,  that  the  plaintiff  might  not  pro- 
ceed before  he  had  paid  the  cofts  of  a  former  nonfuit,  wkich 
(indeed)  was  denied  by  the  court,  becaufe  the  merits  did  not 
come  in  queftion  upon  the  triaj  upon  which  he  was  nonfuit ; 
but  he  fubmitted  to  the  court,  that  it  the  plaintiff  Ba/i  had  been 
nonfuited  upon  the  merits;  the  court  of  B>  R.  in  that  cafe, 
wotild  have  flayed  the  proceedings  until  he  paid  the  cofts  of  the 
former  nonfuit.  Whereupon  this  court  made  a  rule  for  tlie 
plaintiffs  to  fhew  caufe,  why  proceedings  fhould  not  be  ftayed 
Xn  the  prefent  ^ftion,  until  they  fhall  pay  the  cofts  taxed  upon 
thenonCuit, 

Upon  (hewing  caufe,  Serjeant  Jephfon  for  the  plaintiffs  faid, 
that  this  was  amotion  of  the  firft  impreflion,  that  the  cafe  in 
Lord  Raym.  697,  is  not  a  determination  in  the  prefent  point ; 
that  this  rule  is  generally  grantable  oidy  in  ^eSmeht;  and  that  in 
the  cafe  of  Graverior  and  C^^,  the  plaintiff  had  acquiefccd  a 
whole  year,  and  a  dividend  of  the  bankrupt's  effe3s  had  been  made 
before  the  plaintiff  commenced  the  fecond  aflion,  and  that  all 
the  fa6ls  material  had  been  fully  gone  into,  and  difcuffed  upon 
the  former  trial,  fo  that  the  court  thought  the  fecond  action 
vexatious ;  that  the  plaintiffs,  in  the  prefent  cafe,  commenced 
the  aftion  recently  after  the  court  o{  King's  Bench  bad  refufed 
a  new  trial ;  fo  that  he  fubmitted  to  the  court,  that  the  cafe  of 
Craz/enor  znd  Cape^  /W3S  not  like  the  cafe  at  bar^  he  cited  t 
Barfles  99.  Lazarus  verfus  Pritchiirdy  HiL  11  Geo.  a. -in  iravtr^ 
%  rule  to  (bew  caufe,  why  proceedings  fhould  not  be  ftaid  till 
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i€rm  aforeHiid,  determinable  as  aforefaid,  he  the  faid  John  Knight 
made  his  laft  will  and  teftament    in  writing,  and  thereby  conlli- 
tutcd  and  appointed  the  faid  Peier  Knight  executor  thereof,  and 
afterwards  there  died,  fo  pofFeffed  of  thofc  clofes,  parcel,  &c. 
and  that  by  means  of  the  laid  prcmifcs  the  faid  Peter  Knight  entered 
into  thofe  clofes,  parcel,  &l\  and  in  which,  ii?c.  and  was  poUefled 
thereot  for  the  rcfidue  of  the  faid  term,  dctcnnmabie  us  aiorcTaid ; 
and  being  fo  poffelfed  tliereof,  lie  the  laid  Puer  demifed  the  faid 
clofes  above  in  this  rf*!icat:on  particuVarly  mentioned,  in  which, 
£?f.  parcel,  ^c.  with  the  appurtenances,  to  the  faid  Jofiph;  and        ' , 
that,  by  virtue  thereof,  the  faid  Jofeph  entered  into  thofe  clofes,  par-       *  ^ 
eel,  0f.  in  which,  ££?c.  withthe  appurtenances,  and  was  thereof  pof* 
feffed;  and  being  fo  poffeffed  thereof,  he  the  faid  Jofeph^  during 
the  life-time  of  the  faid  Peter  Knight^  ploughed  thofe  clofes,  and 
fowed  the  fame  with  corn.;    and  that  after  the  faid  Jofeph  had         * 
fo  fowt  the  fame  with  corn  as  aforefaid,  and  before  the  faid  corn 
was  ripe  and  fit  for  reaping  and  cuuing,  the  faid  Peter  Kniglit 
died ;  and  that  thereupon  the  faid  demife,  fo  made  by  the  iaid        '         , 
ftttr  Knight  to  the  faid  Jofeph  as  aforefaid,  ceafed  and  detrr- 
fliined;  and  the  faid  Joftph  quitted  and  delivered  up  the  poffef- 
fion  of  thofe  clofeii  to  the  faid  John  Joluis^  to  whom  the  fame 
Jhea  belonged,  as  the  faid  Jojebh  Edward  Whitley^  and  Peter 
ii/inell,  have  above  in  the  faicfplea  in  bar  alledged:  but  the  faid  Butpiaimiflf 
lokn  Johns  further  fays,  that  in  and  by  the  faid  indenture  of  |jJJ^^^**/'[jy'» 
leafe  from  the  faid  Chrijlopher  Harris  to  the  faid  John  Knight  ^jd  leafe 
above  mentioned,  it  is  amongft  other  things  provided;^  that  if  the  from  C.H* 
faid  John  Knight^  his  executors,  aUminiftrators  or  affigns,  fhould  JJjJ^'J^i^"^^ 
fit  or  lei  xhe  l^id  premifes  thereby  demifed,  or  any  part  thereof,  if  the  fiid 
to  ahy  perfon  or  perfon«,  otherwife  than  from  year  to  year,  (and  J.  K*  Aouid 
Alt  only  to  pafljurjt^  and  not  to  tillage)  without  licence  in  writ-  *^^f„  o?^^*. 
Jng  from  the  faid  CArj/Z^^Aer  Harrii^  his  heirs  or  affigns,  firft  ^ife  than 
fcid  and  obtained,  th^tthen  and  from  thenceforth  it  (hould  and  from  year  to 
»ight  be  lawful  to  and  for  the  faid  Chrijlopher  Harris^  his  heirs  JJ'j^"^**^ 
or  affigns,  into  the  faid  ihcreby  demifed  premifes  with  the  ap*  ?^re,aJd*not 
puitenances,  to  re-fenter,  and  the  fame  to  have  again,  retain,  to  tiMage,  it 
'c-poflefs  and  enjoy,  as  in  his  and  their  former  right  and  eflate ;  f^J^^  q 
^he  faid  indenture,  or  any  thin^  therein  contained  to  the  con-  h.  tnd  hia  ' 
^ry  in  any  wife  notwitliftanding ;  as  by  the  faid  indenture  heirt,  «c  to 
(relation  being  thereunto  had)  may  at  large,  appear.     And  the  '«-«nt«^« 
^d  John  furtjiei;  fays,  that  tl>e  faid  Chrijlopher  Harris,  after  the  Anddie 
snaking  of  the  faid  indenture^  and  long  before  any  of  the  faid  {J*^°f3^  ^^^'^ 
*»nies,  when,  £?c.  (to  wit)  on  the  fecond  day  of  OSober,  in  tlic  theVtfda  H. 
year  of  our  Lord  one  tboufand  fcven  hundred  and  twenty -two,  iftermakiBg 
*l  the  parifh  aforefaid,  being  feifcd  in  his  demefne  as  of  fee,  ^^J^^l'^^* 
of  and  in  the  rexjerfipn  of  and  in  the  faid  feveral  clofes  in  which,  *^y  of  the 
®^«  with  tlie  appurtenances,  fubjefi  to  the  faid  demife'  thcrof,  timci  Orfipn, 

Sec,  being 
«''ei  in  fee  of  the  rctaiion,  made  bia  will,  and  dcvifcd  the  Cune  to  one  W.  H.  in  fee  §  and  ifteiwardi 
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duly  made  his  lad  will  and  tcftament  in  writing,  and  thereby 
gave  and  dcvifed  the  faid  rtverfion  of  and  in  the  faid  clofcs  in 
which,  &r.  amongfi  other  things,  with  the  appurtenances,  to 
one  Wilfiam  Hams,  to  hold  tlie  fame  with  the  appurtenances* 
to  him  the  laid  tVtUiam  Harris^  and  his  heirs  and  afTigns  for 
iver;  and  afterwards,  and  long  before  the  faid  firft  tirte  when, 
(3c.  (to  wit)  on  the  firft  day  of  Afav,  in  the  year  of  our  Lord 
one  thoufand   feven   hundred  ^nd  twenty -three,  at  the  parifli 
aforefaid,  he  the  faid  Chrjfiother  Harris  died  fo  feifed  of  fuch 
iiis  (aid  efiate  of  and  in  tne  faid  rtvarfioUy  with   the   appur* 
whereby  w.    tenances,  without  revoking  or  altering  his  faid  wUl;  upon  whofc 
feifed  *t!Id      d^^l^t  tlic  faid  rtverfion,  with  the  appurtenances,  by  virtue  of 
before' th#      the  faid  dcvifc,  came  to  the  faid  W\lham  Harris,  and  the  faid 
laid  firft  time  Willinm  Harris  thereupon  became  and  was  feifed  in  his  deracfne 
whcoyftc      as  of  fee,  of  and  in  the  faid  rtverfion,  with  the  appurtenances  | 
and  being  fo  feifed  thereof,  lie  the  faid  William  Harris  afterwards, 
and  long  before  the  faid  firft  time  when,  &c.  (to  wit)  on  the 
i»8th  day  of  iSr^/^/^i/T,  in  the  year  of  our  Lord  one  thoiifsihd 
feven  hundred  and  twenty-fix,  at  the  parifh  aforefaid  by  a  cer* 
tain  indenture  oi bargain- and Jide^  then  and  there  made  between 
ihe  idiiWilliam  Harris  of  ihe  one  part,  and  the  faid  John  Jjohns 
of  the  other  part,  (one  part  of  which  faid  laft  mentiouQd  inden- 
ture, fealed  with  the  fcal  of  the  (aid  IVHliam  Harris,  he  ^he  faid 
John  Johns  now  brings  here  into  court,  the  date  wliereof  is  the 
time  day  and  year  laft  aforefaid)  for  and  in  confideration  of  a 
Wgalned        certain  ^IA»  of  money  therein  mentioned  to  have  been  paid  to  him 
and  feM  to     %y  Ihe  faid  John  Johns^  bargained  and  fold  tlie  aforefaid  rever^ 
to  hold*lbr  '  J'^'*^  (amongft  other  things)  with  the  appurtenances,  to  the  faid 
pM  year,       John  Johns  ;  to  hold  the  fame  to  him  the  faid  John  Johns,  and 
his  afFignSy  from  the  day  next  before  the  dav  of  the  date  of  the 
faid  indenture  of  bargain  and*  fate,  for  and  during,  and  unto  the 
full  end  and  term  of  one  whole  year,  from  thence  next  cnfu* 
ing,  and  fully  to  be  compleat  and  ended,  as -by  the  faid  indeit- 
ture  of  bargain  and  fale^  (relation  being  thereto  hadj  may  more 
by  vlrtni        fully  and  at  large  appear  ;  by  virtue  of  which  faid  hargain  and 
whm>r,  a^  yi/f,  and  by  force  ot  the  ftatute  made  for  transferring  ufes  into 
ufet,  the        poffeflion,  the  faid  John  Johns,  then  and  there  became  and  was 
pteiittiffwM    po/ftjfed  of  the  faid  reverfwn,  with  the.  appurtenances,  for  the 
the*^rfion  ^^'^  term,  to  him  thereof  bargained  and  fold  as  aforefaid,  the 
for  that  term,  A  ^^^'^'^ '^^''^^'A^'*  thereof,  with  the  appurtenances,  belonging  to 
and  being  fo    the  faid  JFJ/(ta?n  Harris,  his  heirs  and  alTigns ;  and  tlie  faid  John 
^Vf**!!***  J^^^^  f^  being  thereof  poffeflTed,  and  the  hid  further  reverjion^ 
liieafed  the     ^^^^  ^^^  appurtenances,  fo  belonging  as  afcn-efaid,  afterwards, 
^adfetto      and  long  before  the  (aid  firft  time  when,  £?r.  (to  wit)  on  the 
^l^tintiff;    ^cfCtiAzy  o{  September,'^  the  year  laft  aforefaid,  at  the  parifh 
^  aforefaid  by  a  certain  indentpre  of  releaft  then  and  thtere  made 
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bdvfttn  tlic  faid  William  Harris  of  the  one  part,  and  the  (laid 
John  ]4)hns  of  the  other  part,  (one  part  of  which  faid  laft 
mentioned  indcature,  fealed  with  the  fcal  of  the  faid  William 
Harris,  lie  tlic  faid  Jolin  Johns  now  brings  here  into  court,  the 
date  whereof  is  the  liime  day  and  year  lairaforefaid)  for  and  in 
confideratlon  of  a  c<:rtain  fum  of  money  tisercin  mentioned  to 
hive  been  paid  by  the  faid    7o/ui  J^hns  to   the  faid  William 
Harris,  he  tlie  laid  Willmm  liarns  did  reUafe  unto  him  the  faid 
John  Jvins^  his  heirs   and  afligns,  tlie  [<dd  furlAer  rcverfwn 
(ainon^  other  things)  with  tl>e  appurtenances^  to  have  and  to 
hold  tlie  fame  unto  Inm  the  faid  Jokn  Johns,  and  his  heirs  and    . 
<ilf^ijor  €^er,  to  and  for  the  only  proper  ufc  aiid  behoof  of  the 
\M  John  Johns,  his  heirs  andajji^nsjor  ever  ;  as  by  the  faid  in-  ' 
dcntujc  of  releaft,  (relation  being  thereto  bad)  may  more  fully 
and  at  large  aj)pear ;  by  virtue  whereof,  and  by  force  of  the  by  virtue 
ilatmc  for  irar^fer ring  ufes  into  poffeOion,  tl>e  faid  John  Johns  whertof,  an4 
became  and  was  feifed  as  of  fee,  4>f  and  in  the  iaid  wjwlt  r.evef-  jjjj,^**^'-nt^ 
fo^i  with  the  appurtenances;  and  iroxci  tficnce,  until  jandat  the  wajVeifed  in 
tiracof  the  determination  of  the  faid. demLfe  of  die  faid  feveral  fcci«iul4»at 
dofesin  which,  6?<\  to  the  faid  John  Kmght,  was  and  continued  [?^^^^*/*^^*** 
fo  feifed  thereof,  immediately  from  and  after  the  determination  ending  of  ihe 
of  the  demifc  of  the  faid  feveral  clofes  in  which,  &c.  to  the  £gud  kyfe  tiitb« 
JiiJA/i  Aw^Ay  became  and  was,  and  yet  rs  feifed  in  his  demefne  f«*dJ-K* 
*fi  of  fee,  of  and  in  the  faid  feveral  clofes  in  which,  &c.  and  the  wdtlnitP^K* 
^^  John  Jjohns  furtlier  fays,  that  the  laid  Pder  Knight,  at  the  had  im  licence 
iia^of  tl^  nuking  of  tlic  laid  demife  by  the  faid  Peter  Knight  ^^'^1^^ 
^  tivi  tiid  Jo/efih,  in  the  faid  plea  mentioned,  or  at  any  time  tg^defejulm 
Wore  Qjc  alter  wards,  had  not  any  licence  in  writing  from  Uie  faid  ^hidey  to 
Ckrifiotier  Harris,  his  heirs  or  afligns,  to  fet  or  f£l  the  faid  ^^'"^j^.^. 
fc^'enI  clofes  in  which,  &x,  or  any  part  thereof,  .to  the  faid  jfc-  LrongfuUy*'. 
f^pK  or  any  other  perfon  or  pcrfons,  to  tfllagc;  ami  that  iheqe-^ plou^ked,  &c. 
fore  the  iai^  Jofeph,  at  tlic  laid  Unic  in  the  iaid  pJea  in  that  *"^  ^*"*  ^*^« 
kchalf  meniiotieX  at  tlie  parifli  aforcfaid,  wrongfully  and  ip-  thJnown^ 
{urioufly  plougliod  the  (aid  clofes  in  which,  &c,   and  ^R>wed  vrong  did 
^hc  fame    with    corn;    and   that   he    the    faid    Jofeph^    and  >"! "J' *.*^«  . 
M  liid  Edward  Whitley   and  Feter  Bennttt,  after  fuch  fow-  ^a&n/* 
'ng,  and  alter  tJie  c^eath  of  the  faid  Peter  K&ight,  (to  wit)  at 
we  laid  feveral  times  when,  &c.   of  their  own  wrong  broke 
*>d  entered  into  the  faid  feveral  clofes  in  which,  &€.  and  trod 
?^^n,  confvimed  and  fpoilpd  the  graft  there  crowing,  with  £ect 
in  Walking)  and  eat   up,  iiod  down,    contumed  and   fpoilet} 
y^  &id  other  grafs  tl^iere  alio  growing,  with  the^faid  caule 
^Q  the  laid  declaration  mentioned ;    and  with  the  wheels  of 
^^^'  waggons  and  other  carris^es,  tore  up,  turned  up,   fub- 
y^rted  and  fpoiled  the  faid  foil  of  thofe  clofes,   in  which,  &r. 
^  nannor  and  form  as  the  laid  yokn  J^hns  bath  above  in 
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^'P-  Long '^vf//fJ  Linch.  -C.  B. 


tisg> 


'T'HE  phamtifT  Long-  rfifl  let  upon  leaife  to  one  Rice  Steven^ 

cientaf.     *     laiicis   in   Irdiuidy  for  a   term  of  years.     The  defendant 

n  badL    ^^^^  became  bound  to  the  plaintiff  by  bond;  in  the  penalty  of 

5000/.  with  condition,  that  ii.  Steven  paid  the  rent  to  ptai miff, 

at  the  days  and  times  in  the  leafc,  the  bond  (hould  be  void^ 

otherwifc  in  iorcc.     The  plaintiff  fued  out  2i  capias  ad  re/pon^ 

dendum  a^rainll  the  defendant,  and  in  order  to  hold  them  to  bail, 

previoudy  made,  and  filed  an  affida\'it  that  the  fum  of  2300/- 

was  due  and  owing  to  him  for  arrears  of  rent  under  the  faid 

Icafe.     It  was  held  by  three  judges,  contra  Blaci/lone  Juilice,  thiit 

-the  affidavit  was  fufHcieot  to  hold  defendant  to  bail. 


»Bhck.Rep.  Henzell,  Demandant;  Lodge,  Tenant;    Lawfon  Efq. 
747.  S.C.    ^  ^  Vouchee.     C.  B. 


Anextrtor-  fpORSTER  and  Sayer  Serjeants  nK)vcd,  on  the  behalf  of  the 
*''"*J  *•  ^  -^  tenant  and  vouchee,  to  amend  a  common  recovery^  by  in- 
ae    ment  o  f^^^j^^g  ^j^^  word  Mcrjkam  (being  the  name  of  a  parim)  among 


ft  common 


ftcovery.        the  parifbes  named  in  the  recovery,  next  after  the  parifh  <h 
Brabone:  and  grounded  their  motion  up<ni  an  affidavit  made  by 
the  vouchee,  that  fome  fmall  part  of  the  lands,  whereof  the  re- 
covery was  intended  to  be  iurfered,  extended  into,  and  laid  in 
the  parifh  of  Merjham  m  Kent,    The  affidavit  fays,  that  one 
Robert  Goddard  was  tenant  of  one  intire  farm,  under  the  yearly 
rent  of  58/.  the  principal  and  mofl  part  whereof  is  in  the  parifii 
of  Aldington  in  Keni^  but  that  fome  p^rt  of  the  faid  farm,  as  hn 
bebtved^  did  extend  into  the  faid  parifh  of  Merjham  ;  and  furtbe 
fays,  that  the  whole  of  the  fairf  farm  was  intended  to  be  cow 
prized  in,  and  paffed  by  the  indenture  of  bargain  and  fale»  ar 
the  recovery,  although  the  faid  parifh  of  Merjham  was  not' me 
tioned,  either  ia  the  recovery  or  faid  deed,  to  lead  the  u 
thereof:  The  court  after  taking  aday*s  time  to  confider,  orde: 
the  proceedings  in  the  recovery  to  be  amended,  by  infertisg 
VioxA  Merjham. 

%  Black.  Rep. 

735;  s.  c.  Ward  verjus  Ganfcll.    C.  B. 

on  ^jcufa, 

toreviirea      HpHIS  twas  '^  fctre  fdcias    returnable  yr^OT  the  day  of 
Sle'thV  ^^''«  injfteen  days  in  the  lafl  term,  to  revive  a 

Uft  fcturn,     ment  in  debt  for  2000/.  and  %L  Kti.  cofts*  to  which  t 

may  be  io-  -  '  ^ 

titled  of  the 
£unp  term 
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9nA  that  thereupon  the  faid  detnife,  fo  made  by  the  faid  Peter 
Kmgkt  to  the  (aid  Jofeph  as  aforefaid,  ceafed  and  determined, 
and  the  laid  Jofeph  quitted  and  delivered  up  the  poireflion  of  thofe 
clofos  to  the  iaid  John  Johns,  to  whom  the  fame  then  belonged, 
as  the  faid  Jofifh,   Edward  JVhit/ey,  and  Peier  Bennett,  have 
above  in  their  f;|id  pica  in  bar  alledgcd ;  but  the  faid  John  Johns  but  that  tho 
further  fays,  that  the  faid  John  Johns,  before  and  at  the  time  of  plaintiff,  be- 
the  end  and  determination  of  the  faid  tenn  of  ninety-nine  years,  [j','^eBSlo?the 
and  alfo  before  and  at  thp  time  of  the  faid  Jofeph' s  faid  quitting  faid  leafcof 
and  delivering  up  of  thofe  plofes  above  in  this  retlication  par-  99  y««'«>  «"* 
ticularly  mentioned,  parcel,  &c.  and  in  which,  c?c.  was  and  thl*^^mrof ^ 
llill  is  feifed  in  his  demefne  as  of  fee,  of  and  in  thofe  clofcs,  defendant 
rejiduey  &c.  and  in  which,  &c.  and  that  the  faid  Jofeph,  Ed-  Whitiey't 
ward  Whitley,  and  Peter  Bennett  \l  the  faid  feveral  times  when,  ^"^'^f  ^'■ 
&c.  of  their  own  wrone,  broke  and  entered  thofe  clofcs  in  this^^nA  ftiiiit 
replication  above  particularly  mentioned,  refidue  of  the  faid  clofes  ieired  in  fee} 
in  the  faid  declaration  mentioned,  and  in  which,  &c.  and  trod  JJI^j^J^^ 
down,  confumed  and  fpoiled  the  faid  grafs  there  then  growing,  mjurisjM 
with  feet  in  walking ;  and  eat  up,  trod  down,  confumed  and  fi^ia^  did 
ipoiled  the  faid  other  grafs  there  alfo  then  growing,  with  the  ^^  twfp^«» 
iaid  cattle  in  the  faid  declaration  mentioned ;    ^d  with  the 
)vheels  of  the  faid  carts,  wagons  ai^d  other  carriages,  tore  up, 
turned  up,  fubvQTted  and  fpoiled  the  faid  foil  of  thofe  clofcs  in 
which,  c?r.  in  manner  and  form  as  the  faid  John  Johns  hah  ,-       .    . 
above  thereof  complained  againft  them;  without  this,  that  the  p.'ic!^ 
faid  Peter  Knight  was  livine  at  the  time  when  the  faid  Jofeph  fo  Tmog  at  the 
ploughed  thole  clofes,  and  fowed  the  fame  with  corn,  as  the  ^^*  J^*" 
laid  Jofeph,  Edward  Whitley  and  Peter  Bennett,  have  above  pJoughed.&c. 
in  pleading,  in  that  behalf  alledged ;  and  this  he  is  ready  to 
.Verify:   wherefore,   in  as  much  as  the  faid  Jofeph,  Edward 
Whitley  f  and  Peter  Bennett,  have  above  acknowledged  the  (aid 
trefpals  above  done,  he  the  {^iiJohn  Johns  prays  judgment  and 
his  damages,  by  reafon  thereof,  to  be  adjudged  to  him;  &c. 

J.Burland. 

And  the  faid  Jofeph  Whitley,  Edward  and  Peter  Bennett,  Rejoinder, 

as  to  the  plea  of  the  faid  John  Johns,  by  him  above  pleaded  in 

reply,  as  to  the  faid  plea  of  the  faid  Joftfh  Whitley,  Edward  ^ni. 

Peter  Bennett,  fecondly  above  pleaded  in  bar,  as  to  the  break- 

ing  and  entering  the  faid  doles,  called  Well  "Park,  and  Three 

Pieces,  otherwile  The  Three  Pieces,  parcel  of  the  faid  clofes  in 

the  faid  declaration  mentioned,  and  in  which,  &c.  and  treading 

down,  confuming  and  fpoiling  the  faid  other  grafs  there  lately 

growing,  with  feet  in  walking,  and  eating  up,  treading  down, 

confuming  and  fpoiling  the  grafs  there  alfo  lately  growing,  with 

the  faid  cattle  in  the  laid  declaration  mehtionea,  and  with  the 

yheels  of  carts,  waggons,  and  other  carriages,  tearing  up,  turn« 

in  J 
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hajlured  thereon  ^  contrary  to  the  /aid  bye  Jaw,  and  att  for  met 
Dye-laws,  of  whicli  laid  bye  Jaw  the  faid  Samiul  Gtrrtjti  after* 
wards,  (to  wit)  on  the  fame  day  and  year  lad  aforefaid,  at  Win-- 
tet bourn  afoielaid  had  notice  :  and  the  faid  George  further  faith, 
that  after  the  making  of  the  faid  byeUaw^  and  between  Saini 
Thomas's  day  and  Lady-day^  and  a  little  before  the  faid  time 
when,  &?r.  (that  is  to  fay)  on  the  faid  thiny-firft  day  of  yanuary^ 
in  the  faid  vear  of  our  Lord  1769  at  Winterbourn  aforclaid,  tfie 
faid  Samuel  Gerrifli  did  put  the  faid  cattle  in  the  faid  dcciaratioii 
mentioned,  into  the  faid  common,  called  Winterbourn  Down^ 
otherwife  JVinlerbourn  Common^  the  fame  then  being  a  commoa 
belonging  to  the  faid  t)ahing  of  Winterbourn,  within  the  (aid 
manor,  to  depailure  there ;  whereby  the  faid  penalty  or  forfeiture 
of  twenty  millings  for  each  beaft  fo  depa&nrcd  by  the  faid 
Samuel^  on  the  faid  place  in  which,  £^c,  amounting  in  the  whole 
'  to  the  fum  of  35/.  tlien  and  there  accrued  and  became  forfeited^ 

due  and  pa}'able,  to  the  faid  J^ohn  Withers  Sherwood^  then  lord  oE 
.  the  faid  manor  for  breach  oi  the  byeJaw  aforefaid ;  and  the  faiA 
penalty  or  forfeiture  being  fo  forfeited,  due  and  payable  aj 
aforefaid,  and  remaining  unpaid,  he  the  faid  Sammel  afterwards 
(to  wit)  on  the  fame  day  and  year  in  the  faid  declaration  men 
tioned,  at  Winferbourn  aforefjiid,  was  requefted  by  the  faid  Jfok 
Withers  SIttrzvood  to  pav  the  fame,  but  the  faid  Samuel  the 
and  there  wholly  refufeci  to  pay  the  fame;  and  becaufe  the  {ai( 
fum  of  33/.  at  tlie  faid  time  when,  £?c.  was  in  arrear  and  um_     . 

paid,  he  tl>e  faid  George^  as  bailijf  of  the  faid  John  Wither 

Shenoood,  well  acknowledges  the  taking  of  the  faid  cattle  i   .^ 
the  faid  place  in  which,  £7r.  and  being  within  the  faid  manor 
and  juftly,  &r.  and  for  and  in  the  name  of  a  diftrefs,  forth 
penalty  or  forfeiture  fo  due  and  in  arrear  as  laft  aforelaid ;  an. 

this  the  faid  Geor.^e  is  ready  to  verify  :  wherefore  he  praysjud^ 

ment,  and  a   return  of  the  faid  cattle,  together  with  his  d^  a 

mages,  cods  and  changes,  according  to  the  form  of  the  ftatn       ^"     r( 

in  that  cafe  made  and  provided,  to  be  adjudged .  to  him,  (S^^a^aSc 

Tht  Tlitra     and  the  laid  George,  for  further  cognizance  in  this  belialf,  b^^HHbi 

co|nii*i)cc.     leave  of  the  coiirt  here  for  iliis  purpofc  firft  had  and  obtained  d 

according  to  the  ioim  of  t!ie  ftaiute  in  that  cafe  made  and  pi 3= — o- 

vided,  as  bjirjfoi  the  (did  jchn  Jf'uiers  Sherwood,  well  acknoi^  w- 

lodges  the  taking  of  iho  faid  cattle  in  tlie  faid  place  "in  whii-        =^h, 

&t\  and  jiiilly,  £?..  beoaufe  he  fays,  that  the  laid  place,  call     ^^  ^'^ 

Wh:tys  1I:!.\  in  wliioh.  i?i\  and  at* the  faid  time  when,  &c.  y, 

a  certain   K-rge  walle  or  common,    containing  forty  acres 

palluie.  lying  and  being  within  the  fiiJ  parilh  of  tt^nterboum 

and  within  the  manor  t^f  WtnU'^hcurn  aforefaid;  and  that  witl 

iIk"  s"u:>-.  ir.anor  ;horc  r.ow  is.  and  ta^:ntime  whereof  the  memo 

of  nun  is  i.ot  to  the  corurarv,  tliere  liath  been  alfo  anoti 

waftoor  Cv^mmon,  calloi  Wi^urb^^um  Dcarn^  otherwife  Win 

h'u:.'i  tV'V^^iv:,  cl  \v:uvli  faii  ::;aa'jr  with  the  appiutenancest 
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tle'iA  (be  faadileclaraiion  mentioned ;  «nd  with  the  wheels  of  cam, 

waggons  and  other  carris^es  tearing  up,  turning  up,  fub verting 

and  fpoiling  tlie  foil  of  thofe  clofes,  by  them  above  fuppofed  to 

be  dune,    as    before,     fay,    that   the    faid   Pekr  Knight   was 

living  at  the  time   wlien  the  faid  J<{f^^pk  fo  ploughed  thofe 

clofcs,   and  fowed  the   fame  with  corn,     as  the 'faid  Jofrph  Andlfluc 

Whxilcy,  Edward  and  Ptter  Bennett^  have  above  ^Hedged,  and  of  »J^JoJ«^«Po« 

this  they  put  themfelves  upon  the  country,  G?c.   and  the  (aid     *^*^*'** 

Jahn  Johns  doth  the  like.  J^f^^  Glynn, 

And  the  faid  John  Johns ^  as  to  the  faid  plea  of  the  faid  Jo-  Genml  de- 
//^A  /fib//^s    tdward  znd  Peter  Bennett,    above  pleaded   by  ^"^JJ' i^"" 
way  of  fgainder  to  the  faid  plea  of  the   faid  John  Johns^  to\hec!ofei 
above  pleaded,   in  reply  to  the  faid  plea  of  the   faid  yqfiph  called Wali- 
IVkitley,  Edward  and  Peter  Bennett,  fecondly  above  pleaded  in  ^JjJ^^^^ 
W,  as  to  the  breaking  and  entering  the  faid  clofes,  called  IVell 
ft^k,  and  Three  Pieces,  otherwife  ine  Three  Pieces,  parcei  of  the 
faid  clofes,  in  the  faid  declaration  mentioned,  and  in  which, 
&(.  and  treading  down,  confuming  and  fpoiling  the  grafs  there 
1«ely  growing,  with  feet  in  walking,  and  eating  up,  treading 
iioim,  confuming  and  fpoiling  the  faid  other  grdls,  there  lately 
frowiRg,  with  the  faid  cattle,  in  the  faid  declaration  mentioned, 
iod  with  the  wheals  of  carts,  waggons  and  other  carriages,  tearing 
up,  turning  up,  fubverting  and  Ipoilingthe  foilof  tho(e  clofes.  byr 
wm  above  done,  fays,  that  that  plea  fo  pleaded  by  way  ot  r^-  '      - 
jtMtder,  and  the  matter  therein  contained,  are  not  fuffieient  in 
law  to  bar  the  faid  John  Johns,  from  having  his  aforeiaid  a6iioii 
^i^ereoC,  maintained  againft  the  faid  Jofepi  WkitUv^  Bdzvard 
>qd  Peter  Bennett,   and  to  which  (aid   plea  fi>  pleaded,    by 
^y  of  rejoinder,  in  manner  and  form  as  the  fame  is  above  plead- 
^t  be  the  (aid  John  Johns  has  no  oocafion,  neither  is  he  ^Dound   . 
V  %  law  of  this  rsalm  to  anfwer,  and  this  be  is  leady  to  Terify : 
*kecforc,  forwant  of  a  fufficient  rejoinder  in  this  behalf,  heche 
^  John  Johns,  as  before,  prays  judgment  and  bis  damages,  on 
occafion  of  that  trefpafs,  to  be  adjudged  to  him,  &c, 

J.  Burland. 

.And  'die  (aid  Jofeph  WhiiUv,  Edward  and  Peter  Bennett,  Jom&tr  in 
far  tfaat  the  matter  aWefaid,  by.them  above  by  rejoining  al-  ^emoncr. 
Wgci  ^wbich  they  are  ready  to  verify,  as  the  court  here  fliail 
J*r)  is  fufficient  in  law,  to  bar  tlie  faid  John  Johns  from 
wiog   :bis    (aid    a&ion  againft    them,    the     faid    Joje^h, 
^^ard  and  Peter  Bennett,  which  faid  n\atter  -the  (aid  John 
Johns  hath  not  denied,  nor  any  ^ays  anfwered  thereto,  but  en^ 
^ly  rcfufeth  to  admit  the  verifying  the  iaiM,  pray  judgment,   * 
?1<1  that  the  fame  John  Johns  may  be  barred  trom  having  his 
^<l,^ion  a^nft  them,  £^c.    And  becaufe  the  juilices  here  will  Cufia  ^i- 
wifcthcmfclvcsof,  and  upon  the  premifes  before  they  give  <^*w^'- 
a  .  judgment 
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The  fecond 
cognizance. 


t}*thing^f  Wintfrbourn  within. the  faid  manor  to  depaftur^  I 
whereby  the  faid  penalty  or  forfeiture  ol twenty  JhUlings  for 
beaft  fo  depaflured  by  the  faid  Samutly  on  the  faid  olac 
which,  (3c,  amounting  in  the  whole  to  the  fum  of  ikirt 
pounds^  tl>enand  there  accrued,  and  became  forfeited,  du< 
payable  to  the  faid  John  Withers  Shttwood^  then  lord  of  tb 
manor  for  breach  of  the  bye-law  aforefaid ;  and  the  faid  pe 
or  forfeiture  being  fo  forfeited,  due  and  payable  as  afon 
and  remaining  unpaid,  he  the  (aid  Samuel  afterwards,  (to 
on  the  fame  day  and  year  in  the  faid  declaration  mentione 
Winterhourn  aforefaid,  was  requefted  by  the  faid  John  Wt 
Sherwood,  to  pay  the  fame;  but  the  faid  Samuel ihtn  and 
wholly  refufedto  pay  the  fame;  and  becaufcthe  faid  fum  of 
at  the  faid  time  when,  S?r.  was  in  arrcar  and  unpaid,  he  thi 
George  as  bailiff  to  the  faid  John  Withers  Sherwood^  wet 
knowledges  -the  taking  of  the  faid  cattle  in  the  faid  t)lao 
which,  c?r.  being  within  the  manor,  and  juflly,  &c,  for  a 
the  name  of  a  diftrefs  for  the  faid  penalty  of  forfeiture  f< 
and  in  arrear  as  aforefaid,  and  this  the  faid  Georg€  is  rea< 
verify;  wherefore  he  prays  judgment,  and  a  return  of  the 
cattle,  together  with  his  damages,  cofts  and  charges,  accor 
to  the  form  of  the  ftatute  in  that  cafe  made  and  provided,  1 
adjudged  to  him,  &c.  And  the  faid  George,  for  further  c< 
zance  in  this  behalf,  by  leave  of  the  court  here  for  this  puj 
firft  had  and  obtained,  according  to  the  form  of  the  ftatu< 
that  cafe  made  and  provided,  as  bailiff  pi  the  faid  John  1V\ 
Sherwood  well  acknowledges  the  takmg  of  the  faid  catde,  i\ 
faid  place  in  which,  6?c.  and  juftly,  &c.  becaufe  he  fays  ths 
(aid  place,  called  JVIiite's  Hill,  in  which,  €?r.  is,  and  at  tht 
time  when,  &c,  was  a  certain  large  wafteor  common,  eontai 
fprty  acres  of  pafture,  lying  and  being  within  the  faid  pari 
Winterbourny  and  within  the  tnanor  of  Winterhourn,  ami 
within  the  faid  manor  there  now  \l,  and  from  time  whereo 
xnemorj'of  man  is  not  to  the  contary,  there  hath  beenalfoai* 
wafle  or  common  c^Wei  WinierbournDown,  othtrwifcWinteri 
Common^  of  which  fand  manor,  whh  the  appurtenances,  th< 
John  Withers  Sherwood,  long  before,  and  at  the  faid  time  n 
&c,  was  feifed  in  his  demefne  as  of  fee;  and  that  the  laid 
Withers  Sherwood,  and  all  thofe  whofe  ^ate  he  hath  of  au 
the  faid  manor,  with  the  appurtenances,  from  time  wherec 
Hiemory  of  man  is  not  to  the  contrary,  have  had,  and  iiave 
■nd  been  accuftomed  to  have,  and  ftill  of  tight  ought  to  h: 
i;ertain  dourt  leet  and  vieztf  of  frankpledge  of  the  refumts  \i 
the  faid  manor  to  he  held  twice  in  evdry  year  (that  is  K) 
^ncc  within  a  month  after  the  Feajl  of  Edfler,  and  once  m 
a  month  after  the  Feafi  of  Saiitt  Michael  the  arch-ang 
fjvery  year;  and  that  within  the  faid  na»nor  thepe  k,  and 
time  whereof  the  memory  of  man  is  not  to  the  contrary. 
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reafon  of  any  thin^  in  that  cognizance  alledg^d,  ought  hot  tp 
Acknowledge  the  taking  of  the  iaid  cattle  in  the  (aid  place,  iii 
which,  &c.  becaufe  he  fays,  that  the  faid  cognizance,  and  the 
matters  therein  contained,  are  not  fufficient  in  law  for  the  faid 
Georgts  to  acknowletlge  the  taking  of  the  faid  cattle,  in  thi 
faid  place,  in  which,  &c.  to  which  laid  cognizance,  in  the  man« 
nerthe  fame  is  above  made,  he  the  bid  Sdmucl  is  not  under 
any  neceflityi  nor  obliged  by  the  law  of  the  land,  y>  anfwcr ; 
and  this  he  is  ready  to  verify :  wherefore,  for  want  of  a  fuf- 
ficient cognizance  in  this  behalf,  the  faid  Samuel  prays  judg- 
ment, and  his  damages,  by  reafon  of  the  taking  of  the  faid 
cattle,  to  be  adjudged  to  him,  Wf.  And  as  to  the  faid  cogni- 
zance of  the  faid  Geor^e^  bv  him  fecondly  above  made,  the  faid 
Samuel  fays>  that  the  laid  George,  by  reafon  of  any  thing  in  thai 
•cognizance  alledged,  ought  not  to  acknowledge  the  uking  of  the 
faid  cattle,  in  the  faid  place,  in  which,  i^c.  becaufe  he  fays,  that 
the  faid  cognizance,  and  the  matters  therein  contained^  are  not 
fufficient  in  laWv  for  the  faid  George  to  acknowledge  the  taking 
of  .the  faid  cattle,  in  the  faid  place,  in  which,  Sc.  to  which 
faid  cognizance,  in  manner  the  fame  is  above  made,  he  the  faid 
Samuel  is  not  under  any  neceffity,  nor  obliged  by  the  law  of 
the  land,  to  anfwer;  and  this  he  is  ready  to  verify :  wherefore,  for 
want  of  a  fufficient  cognizance  in  this  behalf,  the  faid  Samvel 
prays  judgment,  and  his  damages  by  reafon  of  the  taking  of  the 
faid  cattle^  to  be  adjudged  to  him,  &c.  And  as  to  the  faid  cog- 
nizance of  the  faid  George^  by  him  laftly  above  made,  the  faid 
Samuel  faith,  that  the  faid  George,  by  realon  of  any  thing  in  that 
cognizance  alledged,  ought  not  to  acknowledge  the  taking  of 
the  faid  cattle^  in  the  faid  place,  in  which,  ^c.  becaufe  he  fays, 
that  the  faid  cognizance,  and  the  matters  therein  contained,  arc 
Hot  fufficient  in  law  for  the  faid  George  to  acknowledge  the 
taking  of  the  faid  cattle,  in  the  faid  place,  in  which,  c?c.  to 
vhich  faid  cognizance,  in  manner  the  fatne  is  above  made,  he, 
the  faid  Samtiel  is  not  under  any  neceAity,  nor  obIij?ed  by  the 
law  of  the  land  to  anfwer ;  and  this  he  is  ready  to  verify :  where- 
fore for  want  of  a  fufficient  cognizance  in  this  behalf,  the  faid 
Samuel jpnys  judgment,  jind  his  damages,  by  reafon  of  the  taking 
of  the  laid  cattle  to  be  adjudged  to  him,  iJc. 

W.Jepkfon. 

And  the  (aid  George  fays,  that  the  faid  cognizance  by  him  firft  Joinletf  fe 
above  made,  and  the  matters  therein  contained,  arc  fufficient  in  «««•««'• 
W  for  the  faid  George  to  acknowledge  the  taking  ot  the  faid 
Cattle,  in  the  faid  place,  in  which,  fi?c.  to  be  ju|l,  which  faid 
Cognizance,  and  the  matter  therein  contained,  he  the  faid  Georgt 
3U  ready  to  verify  and  prove,  as  the  court  here  ftiall  order ;  where- 

M  a  for«, 
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pa/lured  tlurton^  contrary  to  the  /aid  bye  Jaw,  and  all  formtf 
Dye-laws,  of  which  faid  bye  Jaw  the  faid  Samuel  CeYnJli  after* 
wards,  (to  wit)  on  the  fame  day  and  year  laft  aforefaid,  at  IVin* 
terbourn  aforefaid  had  notice :  and  tlie  faid  George  further  faith, 
that  after  the  making  of  the  faid  bye-Jaw y  and  between  Saini 
Thomas's  day  and  Lady-day,  and  a  little  before  the  faid  time 
when,  &c..  (that  is  to  fay)  on  the  faid  thirty-firft  day  of  January^ 
in  the  faid  vear  of  our  Lord  1769  at  Winterbourn  aforefaid,  the 
faid  Samuel  Gerrijh  did  put  the  faid  cattle  in  the  faid  dpclaratioii 
mentioned,  into  the  faid  common,  called  JVtnterbourn  Doamt 
Qtherwife  Winterbourn  Common,  the  fame  then  being  a  commpu 
belonging  to  the  faid  tything  of  IVtnterboum,  within  the  Cud 
manor,  to  dcpafture  there ;  whereby  the  faid  penalty  or  forfeiture 
of  twenty  millings  for  each  bead  fo  depaftured  by  the  laid 
Samuel,  on  the  faid  place  in  which,  £?c.  amounting  in  the  whole 
^  to  the  fum  of  35/.  then  and  there  accrued  and  became  forfeited, 

due  and  payable,  to  the  faid  John  Withers  Sherwood^  then  lord  of 
,   the  faid  manor  for  breach  oi  the  bye-law  aforefaid ;  and  the  faid 
penalty  or  forfeiture  being  fo  forfeited,  due  and   payable    a$ 
aforefaid,  and  remaining  unpaid,  he  the  faid  Sammel  aJFterwards, 
,  (to  wit)  on  the  fame  day  and  year  in  the  faid  declaration  men* 

tioned,  at  Winterbourn  aforefaid,  was  requefted  by  the  faid  John 
Withers  Sherwood  to  pay  the  fame,  but  the  faid  Samuel  then 
and  there  wholly  refuled  to  pay  the  fame;  and  bccaufe  the  (aid 
fum  of  33/.  at  the  faid  time  when,  £i?r.  was  in  arrear  and  un- 
paid, he  tl>e  faid  George,  as  bailijf  of  the  faid  John  Withers 
Sherwood,  well  acknowledges  the  taking  of  the  faid  cattle  in 
the  faid  place  in  which,  6?r.  and  being  within  the  faid  manor; 
and  juftly,  &c*  and  for  and  in  the  name  of  a  diftrefs,  for  th^ 
penalty  or  forfeiture  fo  due  and  in  arrear  as  laft  aforefaid ;  and 
this  the  faid  George  is  ready  to  verify  :  wherel'ore  he  prays  judg« 
ment,  and  a  return  of  the  faid  cattle,  together  with  his  da* 
magesy  cofts  and  charges,  according  to  the  form  of  the  ftatute 
in  that  cafe  made  and  proWded,  to  be  adjudged. to  him,  G?o 
Th«  Third  and  the  faid  George,  for  further  cognizance  in  this  behalf,  by 
cognizance,  leave  of  the  court  here  for  this  purpofe  firft  had  and  obtained* 
according  to  the  form  of  the  ftatute  in  that  cafe  made  and  pro- 
vided, as  bailiff  oiCaz  faid  John  Withers  Sherwood,  well  acknow- 
ledges  the  taking  of  the  faid  qattle  in  the  faid  place  'in  which« 
(3c.  and  juftly,  £?c.  becaufe  he  fays,  that  the  laid  place,  called 
White's  Hill,  m  which,  &c.  and  at  the  faid  time  when,  &c,  was 
a  certain  large  wafte  or  common,  containing  forty  acres  of 
pafture,  lying  and  being  within  the  faid  parifh  of  Irinterboum, 
and  within  the  manor  of  Winterbourn  aforefaid  ;  and  that  within 
the  faid  manor  there  now  is,  and  from  time  whereof  the  memory 
of  man  is  not  to  the  contrary,  there  hath  been  alfo  another 
wafte  or  common,  called  Winterbourn  Doton^  otherwife  Winter" 
bourn  Common^  of  which  faid  manor  with  the  appurtenances,  thf 

laid 
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rwfon  of  any  thing  in  that  cognizance  alledg^d,  ought  hot  tp 
'acknowledge  the  taking  oi  the  laid  cattle  in  the  (aid  place,  in 
^irhich,  &c.  becaufe  he  fays,  that  the  faid  cognizance,  and  the 
matters  therein  contained,  are  not  fufficient  in  law  for  the  fold 
Cforgts  to  acknowledge  the  taking  of  the  faid  cattle,   in  th* 
faid  place,  in  which,  &c.  to  which  laid  coffnizance,  in  the  man* 
ncrthe  fame  is  above  made,  he  the  {aid  Sdmuel  is  not  under 
«ny  necelfityj  nor  obliged  by  the  law  of  the  land*  y>  anfwcr ; 
aind  this  he  is  ready  to  verify :  wherefore,  for  want  of  a  fuf- 
ficient cognizance  in  this  behalf,  the  faid  Samuel  prays  judj- 
tnent,  and  hh  damages,  by  reafon  of  the  tsiking  of  the   faid 
cattle,  to  be  adjudged  to  him,  Wc*     And  as  to  the  faid  cogni- 
sance of  the  faid  George ^  bv  him  fecondly  above  made,  the  faid 
Samud  fays>  that  the  laid  George,  by  reafon  of  any  thing  in  that 
-cognizance  alledged,  ought  not  to  acknowledge  the  taking  of  the 
faid  cattle,  in  the  faid  place,  in  which,  Wc.  becaufe  he  fays,  that 
the  faid  cognizance,  and  the  matters  therein  contained^  arc  not 
fufficient  in  law**  for  the  faid  George  to  acknowledge  the  taking 
r>f  .the  faid  cattle,  in  the  faid  place,  in  which,  ^c.  to  which 
faid  cognizance,  in  manner  the  fame  is  above  made,  he  the  faid 
&xmuet  1$  not  under  any  neceffity,  nor  obliged  by  the  law  of 
the  landi  to  anfwer ;  arid  this  he  is  ready  to  verify :  wherefore,  for 
^ant  of  9  fufficient  cognizance  in  this  behalf,  the  faid  iSa;/iii^/ 
prays  judgment,  and  his  damages  by  reafon  of  the  taking  of  the 
laid  cattle^  to  be  adjudged  to  him,  tic.    And  as  to  the  faid  cog- 
nizance of  the  faid  George^  by  him  laftly  above  made,  the  faid 
^Samuel  faith,  that  the  faid  George^  by  realon  of  any  thing  in  that 
cognizance  alledged,  ought  not  to  acknowledge  the  taking  of 
the  faid  cattle^  in  the  faid  place,  in  which,  ^c.  becaufe  he  fays, 
that  the  faid  cognizance,  and  the  matters  therein  contained,  are 
liot  fufficient  in  law  for  the  faid  George  to  acknowledge  the 
'^king  of  the  faid  cattle,  in  the  faid  place,  in  which,  c?c.  to 
"which  faid  cognizance,  in  manner  the  f'atne  is  above  made,  he, 
the  faid  Samud  is  not  under  any  nccefrity,  nor  obliged  by  the 
law  of  the  land  to  anfwer ;  and  this  he  is  ready  to  verify  :  where- 
fore £or  want  of  a  fufficient  cognizance  in  this  behalf,  the  faid 
Samuel  pnys  judgment,  ^nd  his  damages,  by  reafon  of  the  taking 
of  the  (aid  cattle  to  be  adjudged  to  him,  (^c. 

'  W.Jepkfon. 

And  the  faid  George  fays,  that  the  faid  cognizance  by  him  firft  Joinletf  fe 

^kove  made,  and  the  matters  therein  contained,  arc  fufficient  in  «««•«»• 

W  for  the  faid  George  to  acknowledge  the  taking  ot  the  faid 

<^attle,  in  the  faid  place,  in  which,  G?c.  to  be  ju|l,  which  faid 

.  5^ognirance,  and  the  matter  therein  contained,  he  the  faid  George 

*«  ready  to  verify  and  prove,  as  the  court  here  ftiall  order  5  where- 

M  a  fort, 
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(<jrc^  in  a»  much  Mi  the  bid  Smmmd  iaik  not  denjr  the  £h4 
m^ier^  tior  10  any  wife  nuke  anfwcr  tbexeto.  but  faoth  wholly 
ftf uCed  to  iitnn  the  verificatioa  thereof,  he  the  bid  Gemrgeyrmy% 
judgment,  and  a  return  of  the  laid  cattle,  togaba  with  his  db- 
mage<,  &c.  according  to  the  lorm  of  the  £tute  in  fuch  cafe 
made  and  provided,  to  be  adjudged  to  him,  &c.  And  the  fatd 
Geoff/  Ia)'s,  that  the  iaid  cognizance  by  him  fiecoodly  above 
made,  aiid  the  matten  theiem  conrained,  are  fuffident  in  law 
for  the  did  GeorEe^  to  acknowledge  the  taking  of  the  laid 
cattle^  in  the  Dud  place  in  which,  &c,  tobejufi;  which  faid 
cognizance,  and  the  matter  therein  contained,  he  the  fatd  George 
i%  ready  to  verify  and  prove,  as  the  court  here  Ihall  order:  where- 
fore, in  as  much  as  the  laid  Samud  doth  not  deny  the  faid 
matter,  nor  in  any  wife  make  anfwer  thereto,  but  hath  wholly 
refufed  to  admit  the  verification  thereof,  he,  the  uid  George^ 
nrays  judgment,  and  a  return  of  the  faid  cattle,  together  wuh 
nit  damages,  S3c.  according  to  the  form  of  the  fiatute  m  fuch  cafe 
made  and  provided,  to  be  adjudged  to  him,  &c«  and  the  faid  George 
fays,  tliat  the  faid  cognizance  by  him  thirdly  above  made,  and  the 
matters  therein  contained,are  fufficient  in  law  for  the  laid  Georgeto 
ai:knowledgi'  the  taking  the  faid  cattle,  in  the  faid  place  in  which, 
Cfc,  to  be  juft ;  which  faid  cognizance,  and  the  matter  therein  con- 
tained, he,  (he  faid  George^  is  ready  to  verify  and  prove  here,  as  the 
court  (hall  order:  wherefore,  in  as  much  as  the  faid  Samuel 
doth  not  deny  the  faid  matter,  nor  in  any  wife  make  anfwer 
thereto,  but  hath  wholly  refufed  to  admit  the  verification  thereof, 
he,  the  laid  George^  prays  judgment,  and  a  return  of  the  faid 
cuttle,  togaber  with  his  damages,  &c.  according  to  the  form 
of  the  ftatutc  in  fuch  cafe  made  and  provided  to  be  adjudged  to 
him,  &i\  and  bqcaufe  the  juftices  ^ere  will  advife  themfelvcji 
of  and  upon  the  prcmifes,  before  they  give  their  judgment 
tluMcon,  day  is  given  to  the  faid  parties  here,  until  eight  daya 
oSSt\iHt  Hilary^  to  hear  their  judgment;  for  that  the  faid  jufiices 
here  are  not  yet  advifcd  thereof. 

IJ-*  ••••  ?••  Gerrifli  verJUs  Rodman  alias  Rodbomc.    C.  a 

Rjl^ivlB..      JDEPlEriN  by  Gernjk  againft  Rodman:  the  plaintiff  declared 

of  taking  and  detauiing  thirty-five  Iheep,  at  the  pariih  of 

WiHteihurn^  in  a  certain  place  there,  called  IVhite^s  Hilly  on  the. 

thirty.firft  day  of  January ^  in  the  ninth  year  of  the  reign  of  the 

prefcnt  King. 

Cci|aItAii€««  The  defendant,  as  bailiff  of  Jfokn  Withers  Sherwood  Efq.  made 
three  cognisances  by  leave  of  the  coan.  He  ibewed,  by  his 
tirft  cc^nizance,  that  the  place  in  which,  ^c.  is  a  certain  wafle 
ui*  common,  coutauang  forty  acres  of  pafiure  within  the  parifli 

of 
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ywfon  of  any  thing  in  that  cognizance  alledg^d,  ought  hot  tp 
^Acknowledge  the  taking  of  the  faid  cattle  in  the  (aid  place*  in 
Vhich,  fi?c.  becaufe  he  fays,  that  the  faid  cognizance,  and  the 
matters  therein  contained,  are  not  fufficient  in  lavr  for  the  fold 
^orge^  to   acknovrledge  the  taking  of  the  faid  cattle,   in  thi 
faid  place,  in  which,  &c.  to  which  liaid  coffni^ance,  in  the  man- 
ner the  fame  is  above  made,  he  the  hid  Samuel  is  not  under 
any  necelfityj  nor  obliged  by  the  law  of  the  land*  Jp  anfwer; 
and  this  he  is  ready  to  verify :  wherefore,  for  want  of  a  fuf- 
ficient cognizance  in  this  behalf,  the  faid  Samuel  prays  jud^- 
iUent,  and  his  damages,  by  reafon  of  the  taking  of  the   faid 
cattle,  to  be  adjudged  to  him,  Wc.     And  as  to  the  faid  cogni- 
^aFice  of  the  faid  George,  bv  him  fecondly  above  made,  the  faid 
^^^muel  fays^  that  the  Sid  Ceorge,  by  reafon  of  any  thing  in  that 
'*"<^^nfzancc  alledged,  ought  not  to  acknowledge  the  taking  of  the 
T^ici  cattle,  in  the  faid  place,  in  which,  Wc.  becaufe  he  fays,  that 
^"<^    faid  cognizance,  and  the  matters  therein  contained^  are  not 
^^  ^Hcicnt  in  law^  for  the  faid  George  to  acknowledge  the  taking 
^\.  .the  faid  cattle,  in  the  faid  place,  in  which,  ttfc.  to  which 
*f  *<J  cognizance,  in  manner  the  fame  is  above  made,  he  the  faid 
^^^^u^t  is  not  under  any  neceflity,  nor  obliged  by  the  law  of 
th^  land*  lo  anfwer;  and  this  he  is  ready  to  verify  :  wherefore,  for 
^^^t  of »  fufficient  cognizance  in  this  behalf,  the  faid  Samuel 
pt^ys  judgment,  and  his  damages  by  reafon  of  the  taking  of  the 
*a^cl  cattle,  to  be  adjudged  to  him,  l^c.     And  as  to  the  faid  co^- 
^^^r^ince  of  the  faid  George^  by  him  bftly  above  made,  the  faid 
^^^'^^^tl  faith,  that  the  faid  George y  by  realon  of  any  thing  in  that 
^J^S'^izance  alledged,  ought  not  to  acknowledge  the  taking  of 
^Jj^   laid  cattle^  in  the  faid  place,  in  which,  lie.  becaufe  he  lays, 
^'^^^  the  faid  cognizance,  and  the  matters  therein  contained,  are 
**^^,    fufficient  in  law  for  the  faid  George  to  acknowledge  the 
^J^irig  of  the  faid  cattle,  in  the  faid  place,  in  which,  i3c,  to 
^f'*^^^!!  faid  cognizance,  in  manner  the  faftie  is  above  made,  he, 
J     ^    faid  Samud  is  not  under  any  ncceAity,  nor  obliged  by  the 
^^^   of  the  land  to  anfwer ;  and  this  he  is  ready  to  verify  :  where- 
^■"^    for  want  of  a  fufficient  cognizance  in  this  behalf,  the  faid 
f?^**<«/prays  judgment,  ?nd  his  damages,  by  reafon  of  the  taking 
^  We  (aid  caule  to  be  adjudged  to  him,  lic^ 

W.Jephfon. 

^I^^^V^Tid  the  faid  George  fays,  that  the  faid  cognizance  by  him  firft  Jomienlft 
J      ^^X^c  made,  and  the  matters  therein  contained,  arc  fufficient  in  <*««•««• 
^^^^     for  the  faid  George  to  acknowledge  the  taking  oi  the  faid 
^    ^^le,  in  the  faid  place,  in  which,  &?c.  to  be  juft,  which  faid 
£^  Sr^izance,  and  the  matter  therein  contained,  he  the  faid  George 
^^Mdy  to  verify  and  prove,  as  the  court  here  ftiall  order ;  whcre- 

u  a  for«, 
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Th$^f€4tv.  faid  Jun'  i\d  then  and  there  order,  that  no  fier/bn  or  jberfon^ 
Jkouid  {Upafture  anyjliap^  horfu^  cattle  or  any  other  beafl  wlmi^ 
Jooiet^  on  Winterbourn  Do'wn^  otAerwifi  Wintcrbourn  Com-t 
mon,  or  any  other  common  belonging  to  the  tything  of  Winter- 
boura  tvitfiin  the  Jaid  manor ^  f^om  Saint  Thomas's  day  ta. 
I^dy-day,  yearly  in  every  year ^  from  thenceforth  Jor  ever  tkere^ 
after ^  on  fain  of  forfeiting  twenty  Jkillings  for  every Jheep^  beaft^ 
or  any  otner  cattle^  of  what  nature  or  kindfoever^  wliickfhomld 
he  depaftured  thereon  contrary  to  the  [aid  byeiaw^  and  all  FOR«r 
MER  BYE-LAWS;  of  which  faid^^f-^si;  the  plaintiff  G^rnyft 
afterwards,  (to  witV  the  .fame  day  und  year,  at  Winterhowm^ 
TbtlytcKb  had  notice.  And  tne  defendant  further  fliews,  that  after  the 
^Lm\  ^  '  ^^^'^'i  ^^^  f^i^  bye-law^  and  between  Saint  T%amas*s  dajf 
«lalAti9r.  and  Lady.day^  and  a  little  before  the  faid  time  when,  &c. 
;that  is  to  fay)  the  faid  thirty-firft  day  of  January  1769, 
at  Winterbourn^  the  plaintiff  did  put  the  cattle  in  the  de, 
claration  mentioned,  into  the  faid  common,  called /^i/r/^r^^xinx 
Down,  otherwife  Winterbourn  Common^  the  fame  then  being  a 
common  belonging  to  the  faid  tything  of  Winterbourn  within  thp 
faid  manor,  to  depallure  there,  whereby  the  faid  penalty  or 
forfeiture  ot  twenty  Jlallings  for  each  beaft  fo  depaftur^  by  the 
plaintiff,  on  the  faid  place  in  which,  (3c,  amounting  in  tho 
whole  to  the  fam  of  thrty^five  pounds^  then  and  there  accrued^ 
tnd  became  forfeited,  Hue  and  payable,  to  the  faid  John 
Withers  Sherwood^  then  lord  of  the  faid  manor,  for  breach 
of  the  bye-law  aforefaid;  and  the  faid  penalty  or  forfeiture 
being  fo  forfeited,  due  and  payable,  and  remaining  unpaid^ 
the  laid  plaintiff  afterwards,  fto  wit)  on  the  fame  day  and  year 
in  the  declaration  mentioned!,  at  Winterbourn  alorefaid,  was 
requeiled.by  the  faid  John  Withers  Sherwood  to  py  the  fazne^ 
but  the  plaintiff  then  and  there  wholly  refufed  to  paty  the 
fame ;  and  becaufe  the  fum  of  3^/,  at  the  faid  time  when»  (3c^ 
Yf4%  in  arrear  and  unpaid,  he  the  laid  defendant,  as  bailiff  of  the 
laid  John  Withers  Sherwood^  well  acknowledges  the  taking  of 
the  faid  cattje  in  the  place  in  which,  (^c.  being  within  the 
manor,  and  juftly,  &c*  for  and  in  the  name  of  a  diftceft,  ibv 
the  penalty  or  forfeiture  fo  due  and  in  arrear  as  «fore(aid} 
and  this -the  defendr/.it  is  ready  to  verify;  wherefore  he  piayi 
judgment,  and  a  return  of  tne  faid  cattle,  together  with  hia 
<iamages,  colls  and  charges,  according  to  the  form  of  die 
Qatute  in  thaf  cafe  made  and  provided,  to  be  adjudged  ta 
him,  fcfa 

%%  GegnU  The  fecond  cognizance  made  by  the  defendant  is  nearlr  verie^ 

tim  tiie  fame  with  the  firfi,  and  \\  variant  in  a  few  words  only,  (that 
is  to  fay)  when  the  defendant  in  his  fecond  cognizance  fhews  thq 
eufbm  of  the  Uel  to  make  bye-laws^  he  pleads  thus ;— -XhilB 
within  the  manor,  there  is.  aod  i* rom  ti'^ie  whereof,  C^^.  hath 

Wen 
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httn  to  ancicBt  cuftom  there  ufed,  (that  is  to  (ay)  that  the  jury 
ofilipfaid  court  leet^  from  time  to  time  for  and  during  all  the 
time  aforefaidy  have  been  ufed  and  accu(lome<l»  at  the  fame 
court,  by  and  with  the  confent  of  the  greater  part  of  the  com- 
moners having  right  of  commoA  on  the  walles  of  the  faid  manor* 
fr^aUatfuch  court  lett^  to  make  rcafonable  bye-laws ^^c.--^ 
And  when  the  defendant  goes  on  in  his  fecond  cognizance  to 
ibew.the  making  the  bye-taxoy  he  alledges,  that  the  fame  wais 
made  by  and  wiili  the  confent  of  the  greater  part  of  the  com- 
moners, then  having  right  of  common  upon  the  wafted  of  the 
&id  manor,  who  were  prefcnt  at  thtjanu  court  leety  &c,  whereas,  " 
in  the  firft  cognizance  nothing  is  faid  about  the  commoners  being 
frefint  zi  the  court  iM, 

The  third  cognizance  made  by  the  defendant,  only  varies  jdCogni- 
from  the  firft  and  fecund  in  this^  viz.  that  in  fiiewing  the  cuf-  •**'^** 
torn  of  the  leet  to  make  ^ye-laws^  and  the  fa£l   of  making  the 
preferit  bye-law  in  qucllion,  this  cognizance  is  filent  as  to  the 
confent  of  the  major  part  of  the  commoners  to  the  making  bye^ 
faw,  and  alfo  is  filent  as  to  their  heing  prefent  at  the  leet  when 
-fuch  bye^laws  are  made,  and  is  general,  viz*  that  the  jury  of  . 
die  &0f  make  the  bye  Jaws  ^  not  making  mention  of  the  com- 
Bwocrs  confent  or  prefence* 

To  each  of  thefe  cognizances  the  plaintiff  .hath  demurred  Dcmwrer. 
ff^ocrally,  and  the  defendant  hath  joined  in  demurrer. 

h  this  term  the  caufe  was  argued  by  Serjeant  Jephfon  for  the 
I""^^iff.  and  Serjeant  Glynn  for  the  defendant. 

.  ^^eant  Jephfon  made  the  following  objcQions  to  the  cog- 

tTj'*  Thtcnjlom  silledged,  is,  for  the  jury  of  the  leet  to  make  Obraioni  t* 
2^^*^^,  and  to  impofe  penalties  for  the  breach  thereof  on  any  *^*,^J1*^°*' 
y^^^  or  tenant  of  the  manor ;  but  the  bye-law  made  in  the  pre*  * 
hm^  ?^fc  is  not  confined  to  the  farmers  or  tenants  of  the  manor, 
•*      n    general,  viz.    "  That  no  perfon  or  perfons  fliaJl   de* 
E^^Ure,  tic}*  therefore  the  bye-law  is  not  warranted  by  the 

1*^  Objeftion.  It  is  rtot  fliewn  that  the  plaintiff  at  the  time 
■^^?»  ^c.  was  a  farmer  or  tenant  of  the  manor,  or  of  any  lands 
^JJI^^*^  the  manor;  which  ought  to  be  fliewn,  to  bring  him 
^?5^  the  cuftom^  and  fubjefl  hitti  to  the  penalty  for  breach 
^*te  lyeJaw':  thi^  is  vefy  material;  beqaufe,  for  any  thing 
^  appears  to  the  court  to  the  contrary,  the  plaintiff  might  be 

M^  atrt& 
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a  trcfpafTer-upon  the  common,  or  might  have,  or  claim  to  have* 
a  right  of  common  in  the  place  in  which,  &c.  as  belonging  19 
lands  lying  out  of  the  manor. 

3d  Objeftion.  The  cuftom  ftated  is  to  make  rtaJonahU  hyt^ 
'laws  and  ordinances,  and  to  impofe  reafonabU  penalties  on  fuch 
farmers  and  tenants  of  the  manor  who  fhould  infringe  or  break 
fuch  bye-lawi :  but  Here  is  no  averment  that  the  bycJoiw  in  quef* 
tion  is  TeafQnablty  or  that  t^e  penalty  tor  the  breach  tl^cr^f  is 
reafonabU^  fo  that  the  plaintiff  could  not  take  an  iffue  to  try  the 
reafonabUnefs  thereof;  twenty  fliillings  is  the  value  of  a  ftieep, 
and  therefore  feems  to  be  an  unrtafonqhlt  penalty  for  dqpailuring 
every  fheep  contrary  to  the  byeJaw^  and  therefore  it  is  moll  ne- 
ceflary  to  allcdge  that  the  byeJaw  is  rcafonablc;  befides,  th6 
penalty  is  for  ading 'contrary  to  this  and  aUforidcr  bycrlaws i 
without  ftating  what  thofeyj^n^i^r  bye-laxvs  are, 

4lh  Obje6lion,     It  is  not  ftated  that  the  plaintiff  ^as  a  refiani 
within  the  manor,  which  ought  to  have  been  ftated ;  for  the 
•  jury  is  compofed  of  the  rejianls ;   and  if  the  plaintiff  was  not 

refiant^  he  was  not  bound  to  attend  the  Uet^  nor  could  he  be 
called  thither  by  any  procefs  of  the  court;  therefore  the  bye^ 
law  was  made  in  his  abfcnce,'  and  it  cannot  be  prefumed  that 
•he  had  any  opportunity  of  knowing  this  bye-law^  or  of  obje&ing 
to  the  inaking  thereof, 

5th  Objeftion.  The  cuftom  alledged  is,  to  diftrain  the  beafls 
and  cattle  of  fuch  tenant  or  farmer,  fop  the  penalties  incurreil 
for  the  breach  of  the  bye-law  in  any  place  within  the  manor ; 
this  is  unreafonahU ;  the  cuftom  ought  to  be,  to  take  a  reafon* 
able  diftrefs^  or  at  leaft  to  b^ve  been  con&ned  to  diftrain  the 
offender* s  cattle  on  the  cpmmdn^  and  not  all  his  beafts  and  cattle  in 
any  place  within  the  manor ;  for,  by  this  cuftom,  it  feems  that  all 
the  cattle  of  a  tenant  or  farmer  offending  againft  the /[)^tf-/a{!E;»  may 
be  diftraincd  in  any  place  within  the  manor. 

6th  Objeflion.  It  is  not  ftated  that  there  has  been  any  j^re- 
jVntment  made  ol  this  offence,  and  it  is  very  hard,  and  improper, 
that  the  lord  ihould  diftrain  without  a  previous  pre/entment  of 
the  offence:  in  all  the  cafes  in  the  books,  as  to  this  matter.  th(^ 
qiieftion  was,  whether  fuch  pre/entment  be  traverfable,  but  not 
whether  any  pre/entment  be  neceffary, 

7th  Ob jeflion.  That  the  leetjury  have  no  power,  even  \y  cuJUjMj, 
Vci  make  fuch  bytJdws,  touching  c'\yil  rights ;  for  the  leet  is  a  court 
of  criminal  jurifdiHion^  and  this  is  the  c?ifc  of  a  aW  right;  the  Uet 
jury^reonly  of  r(?//z«/iVthey  inay  hot  have^^ny  right  of  common,  o^ 
any  intereft  in  the  common;  and  fuch  bye-ldws  can  on\y  he'  made 
by  the  commoners,  and  ought  to  be  made  at  the  court  baron, 

which 
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"•^•liich  4s  the  proper  court  for  the  civil hufintfs  of  the  manor.-?* 
In  4he  cafe  of  \Vclls  verfus  Cotterel^  3  Ltv.  48,  in  nflevin^ 
it  was  held  a  bad  cuflom^  for  i\iQ  Jlcward  of  the  manor,  with  the 
coniient  ai  the  homage^  to  make  bye.-lazvs',  and  impofe  penalties 
for  good  govcmnjent  within  the  manor,  to  be  forfeited  to  the 
.Wd  of  ine  manor,  and  to  diftrain  for  inch  penalties ;  for  fuch 
kyclaws  oi|ght  to  l?e  made  by  the  homage  oqly. 

8di  Obje&ion.      If  the  confent  of  the  commoners  be  ne- 
peflary  for  making  bye^laws^  it  pught  to  be  ftated  that  thofe  com- 
moners were  refiants^  becaufe  othj^r^yifc  they  are  not  bound  to 
attend  the  Icct;  and  no  law  can  bind  them,  if  abfent,  and  not 
*  bound  to  attend,     Befi(^n(:y  only  pbliges  attendance  at  the  court 
icct;  but  all  the  tenants  of  the  inanor  muft  attend  the  court 
iaron,  whether  they. be  f^anfs  or  not ;  ^d  thf  right  of  commoa 
is  in  refpeft  of  lands,  and  not  of  rtfiancy. 

9th  Obje£}ion.  It  is  not  ilated  in  the  third  cognizance, 
^hat  xYintrefencc  or  cor\fent  qf  thp  coropioncr?  tp  the  making 
^  byeJaw  was  neceflary. 

Serjeant  Glynn  for  the  defcnda]3it,  in  anfwer  to  the  fevcral 
objcQions  taken  by  Serjeant  Jtphfon  to  the  cognizances^  fpoke  to 
J*ie  following  effeft,  viz. 

It  IS  obie^ed  by  my  brother  jftphfon^  that  thp  bye-law  is  not 

Warranted  by  the  cu/lom:  for  the  cujtom  is  to  make  bye-laws  obli- 

IPtory  on  ^the  fartners  and  tenants  of  the  myior  only,  and  that 

^  •    ^^^W%  ii^  the  prefent  cafe,  is  general,  an4  not  confined  to 

^^Jcmurs  and  tenants  of  the  manor,  but  extends  to  all  perfons 

^t^atfocvcr.     ip  anf>vcr  to  this,  I  fumbit  it;  there  is  no  mate- 

^  variance  between  the  cujhm  |lated,  and  the  byeJaw  made  in 

purftiance  of  the  cujiqm;  the  law  i^  only  to  bind  the  owners  and 

^^f^nts  of  lands  in  jhe  nianpr ;  it  dotb  not  affeS  to  bind //rail* 

S^s ;  the  byeUaw  is  general,  tut  who  will  be  bound  by  it  ? 

•^?ly  thpfe  that  are  fubjc6l  to  it ;  namely,  the  owners  and  dccu^ 

i^rs  oj  (and  within  the  manor ;  for  if  ^j^ranger  was  to  put  bis 

c^Ie  on  the  common  withiii  th^  time  prohibitedt  he  would  not 

be  the  obje^  of  the  bye-law. 

It  does  not  lie  in  the  plaifitifT-s  mouth  to  fay  he  is  a  trefpafleTt 
but  the  court  will  take  it,  that  he  put  in  his  meep  under  a  right 
and  claim  of  common ;  ahd  though  there  may  be  a  cafe  where  a 
0an  may  have  a  right  of  common,  in  irefpeEl  of'  lands,  in  a  place 
out  of  the  manor,  yet  the  court  will  not  prefume  or  intend 
/uch  a  sight,  without  it  be  fpecially  pleaded  aad  fet  foitk ;  but 

th6 
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the  court  will  intend  this  to  be  the  common  law  rxglit  6i 
common. 

As  to  the  objeSion,  Jthat  there  is  no  averment  that  the  he* 
law  and  penalty  for  bredch  thereof  arc  rea/bnaile;  I  ^fwcr  tWt 
fuch  an  averment  is  not  ncceffary ;  for  if  (in  faftl  it  htunrtdfonabk^ 
then  it  is  void  :  but  by  making  the  law^  it  ooes,  in  eflfed,  btf 
that  it  is  reafonabU;  becaufe  if  it  ht^  unrsafonabU  it  is  no  law\ 
it  is  of  the  effence  of  a  bye-law  that  it  be  uafonablt;  it  need  not 
be  expreffed  to  be  fo,  and  it  is  fully  open  to  the  plaintiff  to 
put  the  reafonabUncfs  thereof,  and  of  the  penalty,  in  i jfuc. 

As  to  the  obje6lion,  that  it  is  not  Rated,  that  the  plaintiff 
was  rtfiant  in  the  manor,  it  is  not  material ;  and  itiy  anfwer  to 
the  laft  obje£lion,  will  be  a  dire£l  anfwer  to  this. 

And  as  to  the  offence  being  contrary  to  formtr  bye-laws  as 
well  as  this,  it  is  futhcient  that  it  is  contrary  to  this  ;  bnt  there 
is  no  obfcuritv,  vih^Vihc/erMfr  bye-laws  are;  they  muft  necef* 
farily  hcjiicn  as  prohibit  the  depalluring  of  cattle  on  the  conr^ 
mon,  within  the  time  prohibited  by  the  prefent  by^rlaw.—^The 
words  "  all  former  bye^aws^**  are  furpluiage,  and  may  be  left 
out ;  the  prefent  bye-lam  is  good,  independent  of  the  former  iy«» 
laws;  as  to  the  magnitude  of  the  penaU^,  and  diftraining  all  the 
cattle,  the  law  willrednce  it  to  a  reafonabU  diftrefs,  the^nii* 
ciple  of  law  will  fppply  the  cute, 

'  As  to  the  objeQion  concerning  a  prefer^mtnt  of  the  dflthit^ 
being  neceflfary,  prei^iotis  to  the  diflraining  for  the  penalty;  I 
anfwer,  that  a  pf^tmeiit^  in  thi»  cafe,  is  mere  matter  qI  in- 
formation  and  inilru'didn,  is  urniecefTary,  and  does  not  give  the 
right  to  diftrain ;  but  i#liere  fhe  fye-law  pr6vides  that  there  fl»ll 
be  a  pttviott^ptefintitiimt  then  it  is  matCer  of  title,  and  neceflary^ 
but  the  b)e*fam  i«  gbod  without  fuch  pfrovifion. 

As  to  ttie  objeQion  againft  the  power  of  the  court  Uii  ti 
make  fuch  ai^e~laid>\  I  admit,  that,  of  common  right,  they  hatvt 
no  fuch  jvLtifdi&ion  to  interfere,  or  make  bye-laws  concerning  tbit 
regulation  or  right  of  common ;  but  yet,  by  cufivm^  fuch  a  powei 
may  be  in  the  leet :  the  court  leet  perhaps  may  be  coeval  witl 
ftye  manof,  the  ftfiaMs  perhaps  were  the  commoners  when  th^ 
/ItW^wlu;  firft  granted;  and  where  is  the  abfurdity,  to  fapppTc 
fhat  at  the  Original  infiitution  of  the  court  leet\  a  power  migfa 
be  giv«en  to  the  lord  and  jury  at  the  Uet,  to  regulate  the.right  oil 
eommofir  within  the  manor?  The  commoners  in  general  nml 
beat  tke  ISH^  as  rj§ftiWi^,.tl)ey  rwuft  be  there,  therefore  niiii 
teprefumed  to  be  there,  and  to  be  bound  by  the  laws  made  theie.*- 

.    Aj 
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A!  to  tk  cafe  ofWdlsverfus  Cotierd,  in  3  Uv.  48.  if  that  cafe  was 
oil  court  lect^  it  would  in  a  great  decree  be  decifive  in  favour  of 
the  defendant,  but  being  of  a  court  oaron^  ihtjlcward  is  not  the 
juioe,  but  merely  an  officer  of  that  court;  the  hofnage  are  thojudges 
tkirc,  and  therefore  taking  the  power  from  the  homage^  and 
placing  it  in  \h^^eward^  is  fubverfive  of  the  jurifdiftion  of  the 
koma^i:  but  in  the  prefent  cafe,  the  cuftom  will  warrant  the 
makine  the  bye  Jaw  in  the  leet.  This  is  not  a  new  cafe  /  for  in 
t  RoU.  Abr.  363.  pL  10.  there  had  been  a  court  (called 
curiakgalisj  held  by  the  lord  of  the  manor  immemorial )y,  in  a 
larie  moor^  parcel  of  the  manor,  (wherein  many  men  had  com- 
nwnjfor  the  better  ordering  of  the  common  there;  at  which 
court  all  the  commoners  ought  to  appear  bv  the  cufiom;  and 
there  had  ufed  to  be  a  homage  fwom  by  iht^eward^  which  ho* 
mge  had  ufed  to  prefent  all  oppreiltons  and  offences  in  the  com^ 
iDon,and  to  make  hye-laws  and  ordinances  for  the  better  ordering 
of  the  common:  which  ordinances  the  commoners  ought  to  obey, 
under  a  reafonable  penalty,  to  be  affeifed  upon  them,  to  be 
forfeited  to  the  lord,  &c.  And  the  homage  being  fwom,  made 
a  lycJaWt  that  no  commoner  fliould  put  lus  (beep  within  one 
part  of  the  moor^  imdcr  the  penalty  of  3^.  ^d.  to  be  fprfeited 
to  the  lord,  and  this  hyeJaw  yf2L&  publifhed  and  proclaimed  in 
coon;  this  is  a  ffcpd  bye4aw^  and  (hall  bind  all  the  commoners, 
becaufethe^^-Mo;  arifes  out  of  the  cujlom^  which  commenced 
hy  confent  of  the  parties.  This  cafe  in  RMs  Abr,  is  vtiy  ap» 
picable  to  the  cafe  at  bar,  it  is  thire  called  curia  legalis:  tne 
t»yrt  tea  is  curia  UgaU^t  and  is  only  a  traaflation  of  the  namjs  of 
tkecottit 

.  In  the  cafe  of  the  Earl  of  .Exeter  veifus  Smithy  a  Keb.  367. 
dut  yery  aueftion  now  before  the  court  was  determined ;  that 
die  court  Uit  might  by  cu/lom  make  bye-ii^  fot  ufing'  and  re>» 
plating  their  common,  and  judgment  was  given  accordingly: 
ue  !mt  cafe  is  more  fully  and  clearly  reported  in  Carter's  Rep. 
177*  where  judgment  is  given  accordmgly  by  two  judgef 
^pinftone, 

Lord  Chief  Juftice  dt  Crey — The  principal  objeftion  which  The  nfacSpal 
iicb  with  us,  is,  that  the  bye  Jaw  flates,  that  no  perfon  or  perfons  objcaioo  to 
Ml  depaflure  anjr  iheep,  &c:  oh  pain  of  ^  forfeiting  2oj,   for  [n*j^^Ji2L 
^etyiheq>  which  flioiild  be  depaiturerf»  &e.  contrary  to  the  ofthccouZ^ 
^  bfiJttxtf  fuid  alt  former  byeMws:  how  can  the  court  judge 
J'hetber  the  offence  fet  forth  be    contrary  to  all  former  bre* 
wf,  when  thofe  bye4aw^  are  not  fet  forth?  For  thofe  other 
mi  may    (perhap)    modify   and  aualify  the   ofence,    or 
^^Kttfe  fn>m  tfac  penalty,    w  tngr  tbii^   we    know  10  the 
f*Uary.  / 

GouU. 
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Gould  Jiiftice — ^Thc  byeUaws  may  be  good,  but  not  bein?  fd 
forth  and  dirclofed,   tKe  court  can  give  .  do  ju4ginent  amui 

them. 

Blachjlone  Juftice — ^The  byeJaw  itfelf  •  is  uncertain^  for  the 
penahy  is  given  for  an  offence  againft  all  former  byeJaws^  and 
therefore  they  muft  be  fct  fonb  u>r  the  court  to  judge  of  tbem. 

Lord  Chief  Juftice — Suppof^  the  plaintiiTbad  oSendedagaunfl 
.his  byC'law.  yet  no  penalty  is  incurred  UDlels  he  had  offended 
^ainft  diWJormer  byeJawSp 

The  caufe  was  ordered  by  the  court  to  ftand  over  for  furthei 
argument,  with  liberty  for  the  defendant  to  conGder,  whethei 
he  would  not  move  for  leav6  to  amend  his  cognizances ;  but  1 
never  heard  that  this  cafe  ever  came  again  before  the  court;  and 
I  believe  it  did  not, 

Adjournatur. 

•Bhtk.lle^  Wood's  afc,    CB. 

745-  S.  C.  . 

•n^ttmrtof   (^EORGE   WOOD  having  married  A*  B.  and  cohabited 

^""wo        ^^  with  her  for  fpme  (hort  time»  and  (he  being  detained*  and  in 

cemr^ttrUi   ^^  private  cuftody  of  iC.  D.  Wobd  made  an  affidavit  of  this  matter; 

^aioo  CO       whereupon  my  brother  Whitaker  moved  for  a  writ  of  habeas  corpus 

grant  writs  of  to  be  dircfled  to  C.  2>.  commanding  him  to  have  tlift  body  oX  A. 

latxialS^    ^'  ^^^^^^  ^^^ King's  juftices  at Weftminfter^  by  whatfoever  name 

«faatibe4r.     ^  was  called,  together  with  the  day  and  caufe  of  her  beinlg 

taken  and  detained,  (on  fuch  a  day^  that  the  juftices,  feeing  the 

caufe,  might  do  that  which  of  rignt,  and  according  to  the  km 

and  cuftom  of  England^  ^^'JB^^  ^^  ^  done;  and  further  to  do  and 

receive  what  the  fame  iuftices  here  fliall  then  conridcr  in  fHoM 

behalf.     He  cited  BuJhH's  cafe ;  and  faid,  that  if,  upon  the  re|im 

of  the  writ  of  habeas  corpus,  it  Ibould  appesK*  to  the  couit  tbpl 

A.  B.  was  in  cuftody  oT  C.  D.  for  2ny  criminal  mditer^  they 

would  not  ukc  cognizance  thereof;  but  if  it  ftiould  appear,  thai 

Ihe  was  in  cuftody  under  colour  of  cipil  procc/s^  or  for  other  fap« 

pofed  civil  caufe^  contrary  to  law,  they  would  difcharae  her  dd 

of  cuftody;  or  if  £he  was  tn  legal  cuftody  in  a  cwiicafe^  they 

would  remand  her.    The  court  having  taken  a  few  days  to  coit 

fider  granted  the  writ,  and  feverally  fpoke  to  ^e  foUgwiDi 

effca. 


Lord  Chief  Juftice  Dc  Grey — I  wondered,  when  this 
was  moved,  how  there  could  be  the  {e^  fcruple  againft  iflimig 
dL  habeas  corpus  by  this  court,  for  prbte£Ung  the  liberty  tff  cm 

fubjefl 
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fubjedagainft  another:  I  had  no  doubt  at  all  myfelf;  however, 
I  have  looked  into  the  books,  to  fee  what  is  therein  faid  touch- 
ing this  matter. 

The  firft  inflancc  of  tliis  kind  is  upon  the  ftatutc  of  magna  ^  Hak,  l^. 
cA^r/fl,  2  In/l.  55*  a.  where  Lord  CoAe  in  his  comment  lays,  ^'^  '^' 
'*  If  I  man  oe  taken  or  commiued  to  prilbn  againft  the  law  o(  ^^' 
the  land,  what  remedy  hath  the  party  grieved  ?"     It  is  there 
anfwered,  that  ^  he  may  have  an  aAion,  or  he  may  caufe  the 
paitr  to  be  indifled  at  the  King's  fuit ;  or  he  may  have  an  habeas 
corpus  out  of  the  King's  Bench  or  Chancery^  though  there  be  no 
privilege  ?  or  in  tlic  couttotCommon  Plea's  or  Exaiequer^  for  any 
officer  or  privileged  perfon  there ;  and  if  it  appears  upon  the  re- 
turn  of  the  writ,  that  his  imprifonment  be  jufl  and  lawful,  he 
Aall  be  remanded ;  but  if  it  (hall  appear  to  the  court  that  he 
vras  imprifoncd  againft  the  law  of  the  land,  they  ou^ht  by  the 
force  of  this  fiatute  to  deli\'er  him :  if  it  be  doubtful,  he  may 
be  hailed. 

So  in  4  In/t.  290.  if  a  man  be  imprifoned  by  a  Judge  of  the 
foicft  for  killing  or  chafing  deer,  and  afterwards  offers  fufficient 
pledges,  it  may  be  demanded,  what  remedy  is  there  for  the 
Pmy?  The  anfwer  is  he  may  have  a  habeas  corpus  oiu  of  the 
•tuij*j  Bench  ;  or  if  hcJiave  privilege,  out  of  the  Common  Pleas^ 
^^wthe  Exchequer^  or  out  of  the  chancery  without  any  privi- 
le^,  either  in  the  term  or  vacation,  and  may  be  bailed  to  ap- 
porac  the  next  Eyre. 

In  Dier  175.  Scroggs  verfus  Colfekill^  the  office  of  exigenter  of 
i-oUom  and  otiier  counties,  became  vacant  by  the  death  of 
Anirm^  in  the  year  1558  ;  and  afterwards  Sir  R,  Brooke^  tlie 
Chief  juftice  of  the  Common  Bench  died;  and  in  the  time  of  the 
^'^tancy  of  the  office.  Queen  Mary  granted  the  c£ice  of  exigenter 
^  one  ColfehilU  by  letters  patent ;  and  afterwards,  by  letters 
Pjteit  of  the  fame  date,  panted  tlic  office  of  chefjuftice  to  An- 
^^Broum^  who  was  admiued  juftice,  and  fworn  xVtjirJi  day 
^mukaelmas  term  in  the  year  abovefaid;  who  refufed  Colfehill^ 
^  idmitted  his  nepliew  Scroggs  to  it.  And  now  in  this  term, 
3  ^^'^  1  0.  t  Elxz.)  maxima  its  mota  fuit  inter  ipfas  pro  officio 
rl  t^^t89^  ei  iomna  Regina  nunc  mandauit  Nicholao  Bacon- mzA/i 
^^i^magmj^iltit  adexaminandumjus  ettitulum  diQi  Colfehili, 
^  uiif  relatianem faciendum  adem  Begins.  Qui  quidem  cuftospq/i 
Mm  hujus  iermtni^  convocatis  ommbus  jufliciarits  Band  Regime: 
»*4a^,  Catlyn,  Whyddon,  RaOall  et  Corbet,  ac  Saunders  di^*. 
pB  ^Bofoiu^  ac  Gerrard  Attornato  Generali,  ac  etiam  J.  Caril  At^ 
f  ■  ^^^oDucaius  (exclufis  omnibus jufticiariis  deCommumBai^^Jac* 
V  V    ^^olutionemplanampofl  longam  deceptationem  ei  hajitationem 

omnium 
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omnium pradi3orum,^uodtilulus  Colfehill  nuUusfmi^eigwddi 
dominam  Bfginam  donatio  officii  pradiQi^  nullo  modoet  nuUo  Ir; 
pore  pertinety  ant  pertimat^  fed  tanlUThmodh  ad  difpofUionem  ca^ 
talis  jujliciarii  pro  tempore  exijlentis,  Ut  incidens  infeperdUU  4 
perfonam  diBi  capitalisJpeSans :  et  Aoc,  ratione  prqcripdoms 
ufus.  Ex  quofequitur  quodRegina  ipfamet  nou  potejttjjt  capiiA 
jufticiarius  in  banco pradiSo.  Ana  notwithftaiiding  the  §M  t 
folution  of  the  juftices  aforefaid»  the  Queen^  upon  impoituiia 
fuit  dire£led  her  commil&on  to  the  Earl  of  Bedford^  and  ni 
others,  ot  whom  were  Jufticc  Corbet^  Juftiec  fFe/lon,  Sir  Rog 
Cholfneley  Sir  fT.  Corded  UiaUct  of  the  Rolls,  and  Richard  Goo 
riie;  giving  to  tliem  full  authority  to  hear  and  determine  t 
intereit  and  title  of  the  faid  office,  between  the  parties  aforefai 
and  to  place  Col/ehill  in  the  office,  if,  &c.  ana  tfiat  if  Scrog^ 
refufed  to^make  anfwer  before  them,  that  they  ^ighl  comn 
him  to  prifon,  &c.  And  afterwards,  in  Michaelrkas  terra  fc 
lowing,  ColfekUl  exhibited  a  bill  of  complaint  to  the  faid  coi 
miffioners  againil  Scroggs,  comprehending  all  his  title  as  aboi 
aqd  that  he  was  diffeifed  and  deforced  of  it  hyr  Scroggs;  ^ 
Scroggs  came  and  demurred  upon  the  bill  and  jurifdi&ion  off 
'  cot^rt  by  the  faid  commiffion,  and  would  not  make  other  aniwi 

and  for  this  contempt  he  was  committed  by  them  to  the  pril 
of  the-F/f^/,  and  there  remained  for  two  weeks;  and  then l 
court  of  Common  Bench  was  moved  by  threeferjeants  to. gran 
habeas  corpus  cum  caufa  to  be  direfted  to  the  warden  of  the  /Ki 
And  upon  good  del5)enition  of  the  courts  viz.  Ja.  Dier^ 
Browmsaidlt.  IVefton,  tiie  motion  wai  held  reafonable^  andii 
granted,  becaufe  he  was  a  perfon  in  the  court,  and  a  neceffs 
member  thereof. 

In  2  Hale's  Hift.  PL  Coron4  (before  the  hakas  corpus  m 
it  is  laid  down  ihat  this  writ  of  habeas  corpus  is  a  writ 
a  high  nature  J  for  if  perfons  be  wrongfully  committed,  tl 
are  to  be  difcharged  upon  this  writ  returned  \  or,  if  bailat 
they  are  to  be  bailed,  if  not  bailable,  they  are  to*  be  cO 
Biitted* 

This  writ  [fays  tliat  book]  iffues  out  of  the  greal  eoCffts 
Weftmikfter^  but  hath  different  ufes  and  effcds.  It  maf  if 
oiit  of  the  court  of  Common  Pleas  or  Exchequer,  but  tbaut  tfl 
aught  to  be  always  where  a  perfon  isprivilegedi  or  to  chai|[e  ft 
WTO  an  adion^  But  by  tht'Jtat.  10  Car.  1.  cap.  lo.  they  i^ 
an  origimd  jiirifdi6lion  to  bail,  difcharge  or  commit  ufrnt 
iaiiariUfrpUs^  on^  committed  hy  the  touncil  TaHe^  as  wtH 
the  Kis^*j  Bmckf  although  there  be  no  privilege  for  the  pes* 
C9flMitted. 
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I  Jo  not  find  that  tbi$  ms^ter  hah  come  much  in  queftion 
Bmil  a  few  years  before  the  habeas  corpus  ad.  BuJhcVs  cafe,  Sir 
Thmas  Jones  13.  22  Car.  2.  anno  1670.  The  cafe  was,  that 
^tt^,^amongft  others^  jurors  in  London^  upon  the  tria)  of  a 
traverfe,  upon  an  indictment  asainft  divers  perfons  for  conventi- 
^iing  ag^ft  the  form  of  the  ftatute  lately  made,  were  fined  and 
imprifoned  at  the  fcffions  o£  the  Old  Bailey,  becaufe  they  gave 
their  verdifl  contra  plenum  evidentiam  tt  direSionem  curia  in  ma- 
Usria  km^  and  fo  acquitted  the  prifoners#  In  this  cafe  it  was 
debauq  at  the  bar  'and  the  bench,  whether  the  Common  Bench  / 

couW  award  2^  habeas  corpus  in  this  cafe.  IVildy  Archer  and  Tyrel^ 
Juilices — This  court  may  well  award  ill  and  for  (his  purpofe 
iev  cited  1  Anderfon  297,  298.  2  Injl.  615.  Moot  839,  x  132* 
iBrownL  33.— — Fai^^Aan  Chief  Juftice,  to  the  contrary  :  and 
be  faid,  that  fomc  habeas  corpujes  are  granted  of  courfe,  others 
oot  without  motion ;  that  this  court*  had  not  power  of  granting 
^writ  in  general,  but  only  in  cafes  oi  privilege,  or  exccfs  of 
jttrirdi£Uon  by  an  inferior  court ;  in  which  cafe  every  one  had 
privilege  to  be  difcharj^ed  by  the  courts  of  Wefiminjter^  This 
court  does  not  grant  it  becaufe  they  have  conufauce  of  the 
canfe,  but  becaufe  that  there  is  a  probable  fuggeftion  that  this 
court  may  deliver  the  party.  If,  upon  the  return,  the  caufe  be 
cxprtfsly  jufl,  the  party  ought  to  be  remanded ;  if  exprefsly  un- 
jwl,  difcharged ;  if  doubtful,  bailed.  The  writ  is,  ad  fuhjicien- 
iimd  recipiendum  auod  curia,  confideraverit^  et  ut  curia  nojira  vifa 
tn/iiiltaf  or  auodae jure  &  con/uHudme  re^r  no/lrij'uentfacien' 
'  4Mi,fi?c.  Now  this  court,  incau/is  criminal^  cannot  iifue  this 
writ.— He  urged  thait  the  want  of  precedents  in  this  court  is  a 
«ong  argument  that  fuch  writs  are  not  grantdble  here.  The 
ytk  alfo  reqpires  that  tl^  body  una  cum  die  captionis  habeat, 
whereby  the  court  may  be  certified  how  long  tne  party  hath 
ken  in  cuftody ;  becaufe,  if  for  a  long  time,  and  no  proceeding 
^pinft  him,  tht  court  ougl^  to  baii  the  prifoner,  although  he 
Was  committed  for  felony  or  treafon ;  which  is  improper  for  this 
court,  which  hath  not  conufaoce  of  crimes  ;  for  tfiis  court  is 
^  commoA  pleas,  between  fubje£l  and  fubje6f ;  but  in  the  cafe 
rfacriw^,  the  plea  is  between  the  King  and  his  prifoner.  He 
^aii)?.  53,  itt  margine^  &  ^^.JVeftm.  1.  cap.  15.  And 
to  the  authority  cited  on  the  other  fide  from  Anderfon^  he  fa  id, 
^  all  the  four  caufes  there  mentioned  are  of  perfons  under  the 
f'QtcAioB  of  thi&  court-;  and  concluded,  that  the  court  ought 
M  to  gcaoit  the  writ  in  this  cafe.  But,  upon  the  opinion  o£ 
^  three  other  judges,  the  writ  was  granted.  And  at  a  future 
^  the  (heriffs  of  London^  to  whom  the  writ  was  directed,  re. 
Jw^edit  with  the  caaikfupra.  And  upon  argument  of  ihm 
J|fficicncy  or  infufficicncy  of  the  return,    the  prifoner  \yas 

^  ^  In 
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in  Vaughan  154,  155.  tlierearc  fevcral  ckfes  uponhdheas  c^^^t* 
fus^  where  the  court  oT  Common  Picas  hath  difchar^  per£V>Tis 
imprifoned  by  other  courts  upon  the  infiifficiency  or  the  rtt  m^wn 
onfyi  and  not  for  privilege;  wilder  tlus  pri(dner  is  privile^^^ 
as  an  officer  of  this  court»  or  is  a  firangcr*  it  is^all  onei  in  niv 
opinion,  and  if  the  return  be  bad  he  malL  never  be  remand c^d; 
becaufe  contrary  to  magna  charia. 

The  next  cafe  is  in  Eafur  temit  ^'^Car.  8.  C  B.  Carter  2  ^  1. 
y.  S..  parfon,  libels  for  tithes  againft  7.  D.  he  is  certified  cotk^m^ 
max;  the  biftiop,   according  to  27  Hen,  8,  cap.  20.  certifie-s    to 
two Juftices  to  imprifon  him,  without  bail  or  mainprife:  rh^ 
do  {o»    Baldwin  Serjeant  moved  for  an  habeas  corpus  iti    t^lmt 
Common  Bench ;  and  it  was  firranted  by  three  judges,  but    dicf 
chief  juftxce  was  againft  it:     Wild^  one  of  the  judges,  fays — *•    J[n 
**  Queen  Elizabem^  time  there  was  no  diftin£lion,   but  an   A^^- 
**  teas  corpus  was  to  be  allowed  in  the  Common  Bench  or  Krn^j^'s 
'^  Bench;  and  I  cannot  fee,  [favs  he]  how  we  can  deny  tfrais 
•*  habeas  corpus  ftdvo  juramento.  Yhefe  writs  ha\T  gone  bc\'0  'and. 
•*  fea.    DottorPrij;>fliiwastocureamadnianj(Sirfi(^i^/uir^^*» 
*'  brother)  this  court  fent  a  habeas  corpus  for  him  beyond  fe»  -*'   ' 
And  fee  2  Vent.  22.  Thomas  RudyariTs  cafe  inC  J3. 1  Mod.  27^' 
and  2  Mod.  198.  Jones's  cafe  inC*  B.  touching  the  granting  Ju^*^* 
beas  corpus  by  this  court  in  various  cafes,  a  little  before  the  hake^^^^ 
corpus  aft.     Prafticc,  of  late  years,  has  earned  this  matter  c:^^^ 
fuing  for  habeas  corpiis  into  xht  King's  Bench;  but  now  the  wi — ^j 
being  indorjcd  to  ijfue  by  theftatutCy  may  be  granted  in  any  cafe  v^^ 
impnfonmenti  by  any  court  in  the  Hall. 

By  the  ftatute  of  16  Car.   1 ,  cap*  io«  it  feeitis  to  me  that  th^^^ 
legiflature  then  thought  that  this  court  had  the  very  fame  jurif-^^^ 
diSion  with  refpeft  to  granting  wriu'of  habeas  corpus^   that  the^^, 
court  of  King's  Bench  had ;  for  the  words  of  the  ftalute  are, 
.    **  that  the  judges  of  the  court  of  King's  Bench^  or  Common  PUas 
**  (hall,  for  the  ordinary  fees  ujualfy  paid  for  the  fame,  grant  an 
*'  habeas  corpus  ;"  fo  they  took  it  to  be  the  courfe  and  pr^ice  of 
the  Common  Pleas  as  well  as  the  Kit^g's  Bench^  to  grant  writs  of"' 
habeas  corpus^  in  order  to  be  certified  whether  a  lubje£k  impri- 
foned was  imprifoned  contrary  to  magna  charta^  or  not. 

This  is  a  matter  between  fubje6land  fubjeftf  and  1  cannot  fee 
[as  was  iaid  by  Wild  Juftice]  how  we  can  deny  this*  kakas 
corpus^  Jalvojuramento;  as  at  prefent  advifed,  1  think  we  are 
bound  by  law  to  grant  it,  and  that  it  ought  to  ifliie  ac« 
cordingly. 
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been  an  ancient  cuftom  there  ufcd,  (that  is  to  (ay)  that  the  jury 
of  th^  faid  court  leet^  from  time  to  time  for  and  daring  all  the 
time    aforefaidy  have  been  ufed  and  accuftomeJ^  at   the  fame 
court,  by  and  with  the  confent  of  the  greater  part  of  the  com- 
moners having  right  of  commoA  on  the  walles  of  the  faid  manor* 
fre/ent  at  fuch' court  Ittt^  to  make  rcafonable  bye-laws^  &c. — 
And  vrhen  the  defendant  goes  on  in  his  fecond  cognizance  to 
fliew.the  raakihg  the  bye-Taw,  he  alledges,  that  the   fame  was 
made  by  and  with  the  confent  of  the  greater  part  of  the  com- 
moners, then  having  right  of  common  upon  the  waftes^  of  the 
Taid  manor,  who  were  prefent  at  thtjame  court  leety  &c.  whereas^  ^ 
in  the  firft  cognizance  nothing  is  iaid  about  the  commoners  being 
^refint  at  the  court  ttet. 

The  third  coffiiizance  made  by  the  defendant,  only  varies  jdCogni- 
from  the  firft  and  fecund  in  this^  viz,  that  in  flie%ving  the  cuf-  •**'^** 
torn  of  the  leet  to  make  iye-lawSi  and  the  faft   of  making  the 
prefent  bye-law  in  queilion,  this  cognizance  is  filent  as  to  the 
con/knt  of  the  major  part  of  the  commoners  to  the  making  bye^ 
i^^us^   and  alfo  is  filent  as  to  their  \i€v[ig  prefent  at  the  leet  when 
•filch  byeAawszxt,  made,  and  is  general,  viz*  that  the  jury  of  . 
^^  ^^roakc  the  bye-laws,  not  making  mention  of  the  com- 
^^^^^^Tiexi  confent  or  prefence. 

To  each  of  thefe  cognizances  the  plaintiff  hath  demurred  Dcmorrer. 
C^nerally,  and  the  defendant  hath  joined  in  demurrer. 

Xn  this  term  the  caufe  was  argued  by  Serjeant  Jephfon  for  the 
pl^itxtiff,  and  Serjeant  Glynn  for  the  defendant* 

,  S«jcant  Jephfon  made  the  following  objcQions  to  the  cog- 
^^*»5uacc$; — 

»ft.  Thccu^om  silledged,  is,  for  the  jury  of  the  leet  to  make  Obj'^aioni  t« 
jye-/awj,  and  to  impofc  penalties  for  the  breach  thereof 'On  any  *^«^^Jje°*- 
J^'^iKr  or  tenant  of  the  manor ;  but  the  bye-law  made  in  the  pre-    *""  ' 
i^Kiit.  cafe  is  not  confined  to  the  farmers  or  tenants  of  the  manor, 
^^^t.    is  general,  viz.    "  That  no  perfon  or  perfons  fliaU   dc* 

pafturc,  tfc."  therefore  the  bye-law  is  not  warranted  by  the 

sd  Objedion.  It  is  rtot  (hewn  that  the  plaintiff*  at  the  time 
''^f^^n,  y^ .  was  a  farmer  or  tenant  of  the  manor,  or  of  any  lands 
^^^hin  the  manor;  which  ought  to  be  fliewn,  to  bring  him 
^"■y^Wn  the  cuftom,  and  fubjefl  him  to  the  penalty  for  breach 
^*the  ^yeJaw:  thi^  is  very  material;  beqaufe,  for  any  thing 
™**  appears  to  the  court  to  the  contrary,  the  plaintiff  might  be 

M^  atrt& 
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and  400/.  intire  damages,  and  a  verdift  for  the  defendant  as  1 
the  rcfidue.  And  now  it  is  moved  that  the  judgment  may  I 
arretted,  becaufe  the  words  in  the  two  laft  counts,  or  in  ll 
latter  of  thofe  counts  are  not  aftionable;  it  is  therefore  on! 
neceffary  to  write  down  liere  corre£lly  ihc  ji/ih  and^/A  coun 
upon  which  the  plaintiff  obtained  the  verdiS,  which  arc ; 
follows. 

The  fifth         '  And  whereas  he  the  faid  George  On/low,  at  the  time  of  fpcal 

coun:,  for      Jng  and  publifhing  the  feveral  falfc,  fcandalous  and  defamatoi 

fcandjlous      ^ords  hcrein-aftcr  mentioned,  and  before,  was;  and  yet  is  knig 

and  defama-    of  the  fhirc  to  fcrve  in  parliament  for  the  faid  county  of  Surr 

tory  words      and  always  condufted  and  behaved  himfclf  in  his  faid  charaft 

member°of*    ^"^^  ftation  with  fidelity,  integrity  and  honour,  (to  wit)  at  Efi/i 

parlwmcnt      aforefaid ;  and  whereas  before  the  fpeaking  and  publifhing  t 

for  Surry,  by  feveral  falfe,  fcandalous  and  dcfamator\'  words  herein-after  me: 

frJehoMcV  *ac  ^'^"cd,  (to  wit)  on  the  26th  day  of  June,  in  the  year  of  our  Lc 

a  meeting  of    1769,  at  Epfom  aforcfaid,  a  great  number  of  freeholders  of  Q 

the  freehold-  faid  county  of  Surry,  having  a  right  to  vote  in  the  eleftion 

c"un:y^ar      knights  of  the  fhirc  to  fcrvc  in  parliament  for  the  faid  couni 

Epiom.  aflcmbled  and  met  together  to  confider  of  meafures  to  be  talc 

in  fupport  of  the  right  of  ele^Hon ;  and  it  was  then  and  th^ 

at  the  faid  meeting  or  afFembly  propofed  to  inftruft  the  T 

George  Onjlow,    and  Sir  Francis  Vincent  Bart,  the  other  kni^ 

of  the  fhire  for  the  faid  county,    to  take  meafures,    as  rep« 

fcntatives  of  the  faid  county  m  parliament,  in  that  behalf;  , 

which  faid  meeting  or  afTeitibly,  ihc  {eXA  John  Home,  under  pa 

tence  of  being  a  freeholder  of  the  faid  county  of  Surry,  attendJ 

(to  wit)  at, £^;«  aforefaid;  yet  the  faid  John  Home  well  knc 

ing  the  premifes,  but  contriving  and  wrongfully  and  maliciou 

dovifing  and  intending  to  injure,  defame  and  fcandalize  the  t 

George  Onjlow,  as  one  of  the  knights  of  the  fliire  to  fervc  in  g 

liamcnt  for  the  faid  county,    and  to  ruin  him  in  the  opiiK 

and  cftcem  of  the  freeholders  of  the  faid  county  fo  aflemblc-  - 

aforefaid,  and  the  other  freeholders  of  the  faid  county,  on 

faid  26th  day  of  June  in  the  year  aforefaid,  at  Epfom  aforcH 

at  the  aforcfaid  meeting  or  affcmbly,  and  in  the  hearing  of  di' 

of  the  faid  freeholders  of  the  faid  county  fo  aflcmbled,  fallly 

malicioully  faid,  fpokc,  and,  with  a  loud  voice,  publifhed  ol 

concerning  the  faid  George,  as  knight  of  the  fhire  to  ferv^ 

•  parliament  for  the  faid  county,  and  refpcfting  the  faidprop^ 

which  had  been   fo  made   as  aforefaid,  thefe  falfe,  fcancla  - 

The  vrnrds      and  defamatory  words  following,  (that  is  to  fay)  /  (meaning  h^ 

la-dintbc       r-if  the  laid  John  Home)  expcded  to  have  met  George  0^ 

fiitb  count,     ^ijicaning  the  Jaid  George  Onjlow),  If ut  find  he  (meaning  agair9> 

laid  George  Onjlozo)  is  not  here;  for  which  I  (meaning  him.  j 

the  faid  John  Home)  am  rather forry,  as  I  (meaning  himfclf 
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fiud  Johi  Home)  came  here  xvith  an  intention  to  have  told  him 

(meaning  the  faid  George  Onflow)  my  opinion  of  him  (meaning  the 

ixiiGtorge  Onflow):  and  if  he  (meaning  the  laid  George  Onflow) 

tvouUkave  waived  his  privilege,  I  (meaning  himfelf  the  faid  John 

Home)  would  have  waibed  fny  gown,     I  (meaning  again  himfelf 

the  {^AJohn  Home)  know  him  (meaning  the  hid  George  On- 

Jffw)  very  well;  I  have  carried  Utters  from  Mr.  Orflow  (meaning 

Ae  fajd  George  Onflow)  to  Mr.  Wilkes^  foil  of pro/effions  of  friend-^ 

fiip  and  fervice^   which   were  never  kept;  nor  indeed  is  it  to  be 

wondered  at,  fince  it  is  notorious^  he  (meaning  the  faid  George  On* 

Joui)  never  kept  his  (n^eaning  the  faid  George  On/low's)  word, 

unUjs  where  his  (meaning  the  faid  George  Onflows)  own  intereft 

ttttj  concerned.     As  to  the  inflruding  our  members  (meaning  the 

&d  George  Onflow,  and  the  faid  Sir  Francis  Fincent)  to  obtain  re- 

drefsy  I  (meaning  himfelf  the  faid  John  Home)  am  totally  againjl 

Aatplati ;  for  as  to  inftruQing  Mr.  Onflow  (meaning  again  the 

faid  George  Onflow)^  we  might  as  wellinflruS  the  zvinds;  andfhould 

he  (mcanmg  the  f^id  George  Onflow)  even  promife  his  (meaning 

the  faid  George  Onflow  s)  ajflftance^  I  (meaning  himfelf  the  faid 

Jokn  Horne)Jhould  not  expeS  him  (meaning  the  faid  George  On* 

Jl^Hu)  to  give  it  us. 

And  the  faid  John  llorne^  of  his  further  malice  aj^ainft  the  The  fixtl^ 
biAGeorge,  and  contriving,  and  wrongfully  and  malicioufly  de-  "^^* 
^Gng,  and  intending  as  lait  aforefaid,  afterwards,  (to  wit)  on  the 
iuie  day  and  year  laft  above-mentioned,  at  Epfom  aforefaid,  at 
^aforefaid  auembly  or  meeting;  and  in  the  hearing  of  divers 
of  the  faid   lalt  mentioned  freeholders,  fo  met  and  aflembledy 
falfly  and  malicioufly  faid,  fpoke,  and,  with  a  loud  voice,  pub- 
Itfiicd,  of  and  concerning  the  faid  George  Onflow,  and  refpecling 
^  faid  propofal  which  had  been  fo  made  as  aforefaid,    thefe 
<Kher  faffe,  fcandalous  and  defamatory  words  following,  that  is 
^  6y,  As  to  inflrucling  our  Members  (meaning  the  faid  George,  The  words 
»ad  tlie  faid  Sir  Francis  Vincent)  to  obtain  tedrefs,  I  (meaning  gjjj^^j, 
hunfelf  the   faid  John  Home)   am  totally  againfl  that  plan; 
f^  flj  to  inftruHing  Mr.  Onflow  (meaning  the  faid  George  Onflow),  Ai  to  in 


\john  Home)  fhould  not  expeil  him  (meaning  \ 
^T^eOnflow\  to  give  It  us.     By  reafon  of   the  fpeaking  and  [J^jJ."^*!*"* 

CUtlhinj;   wnich  faid  falfe,  fcandalous  and  defamatory  words,  forastoin. 
the  faid  George  Onflow  is  very  much  injured  in  his  chara3er  ftrudi^DgMr. 
J^dftation  of  knight  of  the  fture,  to  fervein  parliament  for  the  ^J**  5"'^' 
W  county  of  S«rry,  and  brought  into  great  fcandal,  infamy  and  "^ua  the' 
^%ice,  and  very  much  prejudiced  in  the  eileem  and  opinion  of  winds ;  and 

^  ^     •*  ^  ihouldhc 

even  promKe 
hit  iffiftanre,  I  ihodd  not  fxpeft  hiXQ  to  giTe  it  m.    Koc  adU joable. 
N  2        '  the 
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the  freeholders  of  the  /aid  county  of  Surry^  to  the  faid  & 
On/low^  his  damage  of  ten  thoufand  pounds^  and  thereof  he  bi 
fuit,  fi?f.. 

On  the  loth  day  of  November^  in  Michaelmas  term  laft, 
joants  Glynn  and  Jephjon^  on  behalf  of  the  defendant,  movi 
arreil  of  judgment^  that  neither  of  the  fets  of  words  are  afi 
able,  and  more  efpecially  the  latter  are  not:  the  verdi£l  is  t 
^enerally^  and  the  damages  are  given  upon  both  the  cc 
jointly;  fo  that  if  the  court  (hall  be  of  opinion,  ttiat  eithi 
thefe  fets  of  words  are  not  in  themfelves  ^flionable,  they 
arreft  the  judgment. 

It  appears  by  the  declaration,  .that  ihc  words  were  fpokc 
a  freeholder,  at  a  meeting  or  afTembly  of  freeholders  of 
county  of  Surry,  for  a  lawful  purpofe,  to  confider  of  meal 
to  be  uken  in  fupport  of  the  right  of  eleflion;  and  th 
was  then  propofed  to  inftruft  the  plaintiff,  and  the  other  n 
ber  of  Ma/ county,  to  take  meafures  in  Ma/ behalf;  whereu 
ff  debate  arifing,  the  defendant  Mr.  Home  gave  his  opinion  ag 
inftrufting  the  plaintiff  Mr.  On/low,  and  ipoke  the  words  ir 
declaration,  concluding,  "  that  he  was  totally  againjl  that  p 
*^  for  as  to  inJhuSmg  Air,  Onflow ,  we  might  as  well  inflruA 
•*  ivinds :  andjhoulahe  even  promife  us  hts  afj^lance^  1  Jhouli 
••  expeS  him  to  give  it  us.*  If  words  ot  opinion  like  tl 
fpoken  at  a  public  meeting  of  a  county,  or  at  a  meeting  of 
corporate  body,  to  confider  and  inquire  into  the  condu£ 
their  fervants,  arc  to  be  adjudged  a6Uonable,  and  for  w 
large  damages  are  to  be  given,  there  will  be  an  end  of  all  I 
dom  of  debate  iu  every  public  affembly  in  the  kingdom 
together  for  lawful  purpoles;  whereupon  the  court  made  a 
to  (hew  caufe,  why  judgment  ibould  not  be  arrefted. 

November  the  26th,  in  the  fame  Michaelmas  term^  Seij 
U^itaier  (hewed  caule  for  the  plaintiff,  why  thejudgmentlhi 
not  be  arreiled. 

Serjeant  IVhitaker — It  is  an  univerfal  principle  laid  dow 
the  books,  that  any  words  whatever  fpoken  malicioujly  ag« 
the  integrity  of  a  pcrfon  in  an  ofhce  of  truft,  are,  in  them  (el 
a6lionable;  a  member  of  parliament  is  an  oBice  of  the  grG 
truft,  and  his  integrity  is  of  the  utmoft  confequence  to  the  : 
jeft.  I  admit  the  freeholders  of  the  county  have  a  right  tc 
ftru3  their  members  to  take  meafures  in  fupport  of  the  rigli 
clefclion,  but  they  have  no  right  to  fpeak  maliciovjly  againft 
integrity  of  their  members;  and  to  fay  they  might  as  well^nji 
the  winds t  as  inflrud  a  certain  menwer;  that  he  never  kept 
2  Wi 


ttiLABY  Tsttk  ll  Geo.  Ml.  1771.  161 

faid  John  IVithers  Shmdood^  long  before,  and  at  the  time  wlien, 

&c,  was  fcifed  in  his  demefne  as  of  fee ;  and  that  the  faid  yo/in 

fVilhcrs  Sherufood^  and  all  thofe  whofe  eftatc  h<i  hath  of  and  in 

the  faid  manoFj  with  the  appurtenances^  from  time  whereof  the 

mrmory  of  man  is  not  to  the  contrary,  have  had,  and  liave 

tifcd  and  been  accuftomed  to  ha\c,  and  ftill  of  right  ought  to 

ha\tj  a  certain  toUrl  Ud^  or  view  cffrdnkpltdge^  ot  the  rejiwnts 

within  the  faid  manor,  to  be  held  twice  Within  every  y^ar,  (that 

is  10  f;»y)  once  within  a  month  aftet  the  Tcafi  ojEdJltr^  and 

once  within  a  month  after  the  Ftajl  of  Saint  Michad^  in  every 

year;  and  that  within  the  faid  manor  there  is,  and  from  time  The  cttftmn 

whereof  the  memory  of  inin  is  hot  to  the  contrary  hath  been,  to  make  i^- 

a  certain  ancient  Guftom  there  ufed  and  approved  of,  (that^is  to  (^1™"' 

fay,)  that  the  Jury  of  the  faid  court  Uet^  irom  time  to  time  for  nit aace  it  fer 

and  during  all  the  time  aforefaid,  have  been  ufed  and  accuilom^*  the  jury  ofth« 


cd,  at  tlielfame  court  lecU  to  make  rcafonable  bye-laws  and  ordi-  j!^!^^^^ 
nances  for  the  better  prefervalion  and  regulation  of  the  commons  the  reaahtioa 
within  the  faid  manof,  and  the  grafs  and  herbage  growing  in  o^tbecom- 
the  iamc,  and  to  impofe  fuch  reafonablc  penalties  on  any  farmer  ^^^^^^^^ 
tfr tenant tftkejante  manor  thai  (hould  infringe  or  break  fuch  hje-  confentofthe 
taw  or  bye-laws^  as  they  from  time  to  time  have  thought  proper :  commoner*, 
and  the  faid  George  funher  favs,  that  the  faid  ^ohn  Jvithers  Sher^  ^^^^  P^/^"' 
^od^  and  all  thofe  whofe  cltate  he  hath,  and,  at  the  faid  time  di^n^Awn 
when,  Qc,  had  of.  Sind  in  the  faid  manor,  with  the  appurtc-  both  the  ftr« 
nances,  from  time  whereof  the  memory  of  man  is  not  to  the  ">*'«••"*• 
contrary*  have  demanded,  received  and  taken,  and  have  ufed 
and  been  accuftomed  to  demand,  receive  and  take,  from  every 
^ant  or  farmer  of  any  l;inds  or  tenements  within  the   fame 
.  manor,  offending  againft  fuch  bye-law,  or  bye-laws^  the  feveral 
and  rcfpcftive  penalties  or  forfeitures  impofed  or  incurred  by 
fuch  tenant  or  farmer,  by  the  breach  or  breaches  of  fuch  bye-law 
or  bye  Jaws:  and  in  cafe  of  refufal,  or  non-payment  thereof, 
^^  a  reafonable  requeft  and  demand  thereof  made,  have,  during 
all  the  time  aforefaio,  diftiaincd,  and  have  ufed  and  been  ac- 
^^uJomed  to  diftrain,  the  beads  and*cattle  of  fuch  tenant  or  far- 
"^,  for  the  rcfpeftive  penalty  or  penalties,  forfeiture  or  for- 
feitures, by  him  incurred  as  aforefaid,  in  any  place  virithin  the 
^o»  manor  :  and  the  faid  George  further  fays,  that  at  the  court 
^  or  view  offrankpled^e  of  the  faid  John  Withers  Sherwood^ 
bolden  at  Winterhourn  m  and  for  the  faid  manor,  within  one 
®onth  after  the  Feajl  of  Saint  Michael^  in  the  year  of  our  Lord 
^^'J*  thoufand  fcven  hundred  and  fixty-four,  Uo  wit)  on  the  fix- 
tccnthdayof  OSober  in  that  year,  before  Chrijhpher  Griffith 
Gentleman,  then  fteward  of  the  faid  court ;  the  jury  impannelled, 
^^argcd  and  fworn  to  ferve  at  and  for  the  fame  court  lett,  in 
porhiance  of  the' faid  cuflomi  did  in  due  manner  make  and  or- 
Vq1.11I.  m  dain 
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If  a  man  fays  of  a  juftice  of  peace  and  judge  of  the  coiirC:  of 
Marches  of  fyaUs^  He  is  a  blooa-fuiker^  and  leeks  after  bloody  ^a 
man  will  give  him  a  couple  of  capons ^  or  halfajcore  of  wealk^f* 
he  will  take  them:  yet  no  attion  lies,  for  the  words  can  haveiwrr^iW 
fcnfe.    Mic.  37  Q  38  l^iz.  B.  R.  between  Sir  Chri.  HHIt'^^^i 
and  Conjlable^  adjudged,     i  Roll,  Abr.  56.  pL  29.     Moor'j^      18. 
pi.  574.  S.  C.  adjudged.     Cro.  Eliz.  306.  S.  C.  adjudged.    C^^**- 
Eliz,  433.  judgment  in  S.  C.  by  the  major  part  of  all  the  judi — ^ 
for  the  deiendant. 

So  alfo,  if  a  man  fays  of  a  juftice  of  peace,  Thou  art  a  Us      ^oi- 
Juclker,  and  art  not  worthy  to  live  in  a  common  wealthy  the  cl^^'iild 
not  born  will  curje  thee  ;  no  aftion  lies  for  ihefe  words^  llixth,  38 

.  £?  39  Eliz.  Pinchbank  v.*  Warwick. 

See  ft  Vent.        The  cafe  of  Pahner  v.  Sir  James  Edward's,  Sir  Geo.  Coo^  -^es 

6il!  i^l'v    ^^P^^l^  *6o.  was  an  aftion  for  words  fpoken  of  a  juftice ;=  of 

i6».Cro.jtc.  peace,  viz.  1.  You  robbed  the  poor ^  and  are  worfe  than  a  hi^^gh- 

€$.  SMod.    wayman.     2  Sett.  You  villain,  you  robbed  the  poor,  and  are  w^  ^orfe 

•^^  than  a  highwayman.     3d  Sett.  You  villain,  you  robbed  the  p^^m^or. 

'^thSett.  You  are  worfi  than  a  highwayman.     A  general  ver^  "diS 

was  given  for  the  plaintiff,  and  5?.  damages.     And  upon  mot^^^ion 

in  arreft  of  judgment,  the  court  held  the  words.  You  wT^^Suii, 

you  robbed  the  poor,  not  aftionable;  and  they  faid  the  words,  Z      You 

are  worfe  than  a  highwayman,  are  very  uncertain,  for  a  papift  "^      will 

fay  fo  of  any  protcftant ;  and  the  judgment  was  arretted.   Sec         :  tlw  < 

cafe  at  length,  for  it  feems  well  reported  by  that  very  able  cC   -hicf 

prothonotary  of  the  C.  B. 


If  4  feat  In  parliament  is  an  office,  it  Is  s^n  office  of  cnmm^^U 
and  not  oi profit,  fo  he  can  fuffer  no  damage  by  lofing  i  -Bucb 
office:  but  iuppofing  it  was  an  office  of  pro/it^  Ihall  lAx.Ona^^om 
be  liable  to  lofe  it,  becaufe  Mr.  Home  is  01  opinion,  that  xoB'  he . 
fiiould  promife,  he  would  not  keep  his  word  ?  Certainly  w« 

This  is  the  firft  aftion  of  the  kind,  for  J  cannot  find  one  cafe 

in  the  books  for  words  fpoken  of  a  pprfon,  merely  as  a  mpn^^«l>er 
pf  parliament;  as  if  fuch  aftion  would  lie,  furely  wc  flic=^a>uld 
iBnd  many  fuch  cafes,  for  there  are  no  perfons  in  the  comin       JM' 
>vcalth,  upon  whofe  conduft  mankind  (o  freely  fpeak  their      ^pp'* 
pions,  as  of  members  of  parliament:  and  as  this  is  the  firB^M  ' 
hope  it  will  be  the  laft  cafe  of  the  kind,  and  that  freehol       dc» 
(hall  have  free  liberty  of  fpeaking  their  thoughts  and  opink*  -o^i 
with  refpcft  to  the  conduft  of  their  reprefentatives  in  parli^ii  ^yo^ 
upon  which  every  thing  that  is  dear  and  valuable  to  the  fufe^J^fl 
depends,  and  that  this  court  will  arreft  the  judgment,  if  ci  ^^ 
of  tlie  counts  be  not  aftionable* 
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rwfon  of  any  thing  in  thai  cognizance  alledg^d,  ought  ftot  ip 
Acknowledge  the  taking  of  the  laid  cattle  in  the  faid  place,  in 
vhich^  &c,  bccaufe  he  fays,  that  the  faid  cognizance,  and  the 
matters  therein  contained,  are  not  fufficient  in  law  for  the  faid 
Gorges  to  acknowledge  the  taking  of  the  faid  cattle,   in  thi 
iaid  place,  in  which,  &c.  to  which  laid  cognizance,  in  the  man* 
tier  the  fame  is  above  made,  he  the  {diaSdmuel  is  not  under 
«ny  neceihtyj  nor  obliged  by  the  law  of  the  landj  Jp  anfwcr; 
and  this  he  is  ready  to  verify :  wherefore,  for  want  of  a  fuf- 
ficient cognizance  in  this  behalf,  the  faid  Samuel  prays  jud^- 
ftient,  and  his  damages,  by  reafon  of  the  taking  of  the   faid 
cattle,  to  be  adjudged  to  him,  lie.     And  as  to  the  faid  cogni- 
zance of  the  faid  George^  bv  him  fecondly  above  made,  the  faid 

Samuel  fays>  that  the  laid  George,  by  reafon  of  any  thing  in  thai 

-  cognizance  alledged,  ought  not  to  acknowledge  the  taking  of  the 
faid  cattle*  in  the  faid  place,  in  which,  (jfr.  becaufe  he  fays,  that 

~%he  faid  cognizance,  and  the  matters  therein  contained^  are  not 
fufficient  in  law*  for  the  faid  George  to  acknowledge  the  taking 
^f  .the  faid  cattle,  in  the  faid  place,  in  which,  ^c.  to  which 
faid  cognizance,  in  manner  the  fame  is  above  made,  he  the  faid 
Aimuei  is  not  under  any  neceffit)',  nor  obliged  by  the  law  of 
the  land^  to  anfwer ;  and  this  he  is  ready  to  verity :  wherefore,  for 
infant  of  a  fufficient  cognizance  in  this  behalf,  the  faid  Samuel 
prays  judgment,  and  his  damages  by  reafon  of  the  taking  of  the 
laid  cattle,  to  be  adjudged  to  him,  Jyc.  And  as  to  the  faid  co^- 
-nizance  of  the  faid  George^  by  him  laftly  above  made,  the  faid 

ySamuel  faith,  that  the  faid  George,  by  realon  of  any  thing  in  that 
cognizance  alledged,  ought  not  to  acknowledge  the  taking  of 
the  faid  cattle^  in  the  faid  place,  in  which,  ^c.  becaufe  he  lays, 
that  the  faid  cognizance,  and  the  matters  therein  contained,  arc 
ftot  fufficient  in  law  for  the  faid  George  to  acknowledge  the 
taking  of  the  faid  cattle,  in  tlie  faid  place,  in  which,  c?f.  to 
•which  faid  cognizance,  in  manner  the  fafne  is  above  made,  he, 
the  faid  Samtiel  is  not  under  any  ncccAity,  nor  obliged  by  the 
law  of  the  Ismd  to  anfwer ;  and  this  he  is  ready  to  verify  :  where- 
fore for  want  of  a  fufficient  cognizance  in  this  behalf,  the  faid 
Samuel jpnys  judgment,  ^nd  his  damages,  by  reafon  of  the  taking 
of  the  (aid  cattle  to  be  adjudged  to  him,  Ufc. 

W.Jephfon. 

And  the  faid  George  fays,  that  the  faid  cognizance  by  him  firft  Joinlmlft 
above  made,  and  the  matters  therein  contained,  arc  fufficient  in  ««•««'• 
law  for  the  faid  George  to  acknowledge  the  taking  ot  the  faid 
cattle,  in  the  faid  place,  in  which,  G?c.  to  be  juft,  which  faid 
cognizance,  and  the  matter  therein  contained,  he  the  faid  Georgt 
'  u  ready  to  verify  and  prove,  as  the  court  here  fliall  order ;  where- 

M  a  ton, 
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♦•  winds:  and  Jh<nUd  he  cvm  J^omfe  his  affiflance,  I  Jhould  no 
•*  expc8  him  to  give  it  us."  This  is  a  civil  fuit  for  a  reparatioi 
or  fatisfa£kion  in  damages  for  a  fuppofed  private  injury;  but  i 
every  imputation  like  this,  fpoken  upon  fo  public  and  populsur  ai 
occafion,  was  to  be  deemed  a£Honable,  public  bufmefs  would  b 
impraflicable. 

As  far  as  I  can  colIe£l  for  determinations  in  a£ltons  for  words 
there  feeips  to  be  two  general  rules  whereby  courts  of  juftio 
have  governed  themfelves,  in  order  to  determine  words  fpokfu 
of  another  to  be  a£lionable» 

The  firft  rtile  is.  That  the  words  muft  contain  an  exprcfs  im 
putation  of  fomc  crime  liable  to  punifhment,  fome  capital  of 
fence,  or  other  infamous  crime  or  mifdemeanor;  and  the  charge 
upon  the  pcrfon  fpoken  of,  muft  be  precife.  In  the  cafe  o 
Turner  v.  Ugden.  2  Salk.  696.  the  words  are,  •'  Thou  art  one  g 
•'  tA()/i  that Jlo/e  my  lord  Shahfbary^s  deer,*'  held  not  aftionable 
for  though  imprifonment  be  the  punifiiment  in  thofe  ca£es»  ye 
fer  Holt  Chief  JuAice,  it  is  not  a  fcandalous  punifhment ;  a  jnar 
may  be  fined  and  imprifoned  in  trefpafs,  for  (fays  he)  then 
muft  not  only  be  imprifonment,  but  an  infamous  puniihment.  ] 
think  Holt  there  carries  it  too  far,  as  to  precifion ;  for  it  is  laic 
down  in  Finches  Law  1&5,  if  a  man  malicioufly  utters  any  falf< 
fiander,  to  the  indan^erinc  one  in  law,  as  to  fay,  He  hath 
^*  reported  that  money  is  faRen;for  he  JliaR  be  pumjbtd  for  fuel 
♦*  report."  Here  is  the  cafe  of  a  crime  and  the  puniQiment  no< 
infamous;  ^d  yet  Ti^ch  feems  to  iay  an  aHion  lies  for  thefc 
words. 

The  fecond  general  rule  is,  That  words  are  aftionable  wher 
fpoken  of  one  in  an  office  of  profit,  which  may  probably  occa- 
fion the  lofs  of  his  office,  or  when  fpoken  of  perfons  touchioj 
their  refpe3ive  profeflions,  trades  and  buOncIis,  and  do  or  maj 
probably  tend  to  their  damage.  » 

It  was  objc£led  at  the  bar,  on  the  fide  of  the  defendant*  tha 
words  fpoken  of  an  officer  or  magiftrate  are  not  aftio'nable,  unlef 
they  carry  an  imputation  of  a  criminal  breach  of  duty :  I  will  no 
give  this  my  fandion;  becaufc  I  think,  for  imputation  of  igi^a 
ranee  to  one  in  a  profeffion,  or  an  office  of  pront,  an  a£^ion  wil 
certainly  lie,  though  per  Holt,  2  Salk.  694.  for  iniputation  o 
ignorance  to  a  juftice  of  peace,  being  only  an  office  of  credit,  af 
af^ion  will  not  lie :  Hott  carried  it  do  farther,  than  ignora^c^  ^ 
to  a  jufiice  of  peace. 
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<^nVinUrbourn^  and  within  the  manor  of  Winterbourn  ;  and  that  • .  -   ^ 

^^vithin  the  manor  there  is,  and  from  time  whereof,  £?c.  there 
Jiath  been  alfo  another  wafte  or  common,  called  WinUrboum 
J)own,  otherwife  IVtnUrbourn  Common;   of  which  manor  th^ 
<aid  John  Withers  Sherwood^  long  before,  and  at  the  time  when, 
£Bc.  was  feifed  in  his  demefne  as  of  fee ;  and  that  the  faid  John 
JVitkers  Sherwood^  and  all  thofe  whofe  eftate  he  hath  in  the 
manor,  from  time  whereof,  G?f.  have   had,  and  ftill  of  right 
ought  to  have,  a  court  leet  of  refiant^   within  the  manor,  to 
be  held  twice  in   every  vear;    (viz,j  once  within   a   month 
sthtx  Eafter^  and  once  within  a  month  after  Michaelmas:  and  A  caftom  for 
-t/jat  within  the  manor  there  is,  and  from  time  whereof,  C3c,  ^^" 
h^th  been  an  ancient  citflom  there  ufed;  {that  is  to  fay)  that  the  jury  ^^zkithL 
^ihe  [a\d  court  leetyjrom  time  to  timejor  and  during  all  the  time  Uwi^wnAidt 
4i/aKejaid^  have  been  ufed  and  accujlomed^  at  the  fame  court  leet^  by  breach  thrre- 
^^4^  with  the  confent  of  the^  greater  part  of  the  commoners  having  pcnaklescn 
^'^At  of  common  on  the  wajles  ^  the  J  aid  manor  ^  to  make  reafonable  any  farmer 
^_Vfr^daws  and  ordinances  for  the  better  pre fervati  on  and  regulation  or  tenant  of 
2/  ^A  commons  within  the  faid  manor  ^  and  the  grafs  and  herbage  &c.Tnato* 
g^^^^unng  in  the  fame  t  and  to  impofe  reafonable  penalties  on  any  far  -  diftialn. 
^^^9^  or  tenant  of  the  fame  manor  thatjhould  infringe  or  break  fuck 
^y^'-'daw,  as  they  from  time  to  time  thought  prober.      And   the 
"^^^^ndant  further  fhewed,  that  the  faid  John  Hither s  Sherwood^ 
^'^^     all  thofe  wl\ofe  eftate   he  hath,    and   at   the  faid    time 
^'*^^n  [3c.   had  in   the  manor,  from  time  whereof  0r.   have 
^^»^r^anded,  received   and   taken,  and  have  ufed  and  been  ac- 
^•-^ft^omed  to  demand,  receive  ^artd  take,  from  every  tenant  or 
*^*"»"ner  of  any   lands   or   tenements    Within    the   lame  manor, 
^^'fewidingagamft  fuch /'ytf-Aia;  or  bye  Jaws  ^  the  feyeral  and  rc- 
*I*^^iivc  penalties  or  forfeitures  impofed  on  or  incurred  by  fuch 
^^^^^tnt  or  farmer,  by  the  breach  or  breaches  of  fuch  bye  Jaw  or 
^^-^iaws;  and  in  cafe  of  refufal  or  non-payment  thereof,  after 
""^^Xionable  requeft  and  demand  thereof  made,  have,  during  all 
^^^^     time   aforefaid,    diftraincd    and   have   ufed  and   been  ac- 
^^ftonjed  to  diftrain  the  beafts  and  cattle  of  fuch  tenant  or  farmer 
*^*"   the  refpe^li ve  penalty  or  penalties,  forfeiture  or  forfeitures  by 
^■'^^  incurred  as  aforefaid,  in  any  place  within  the  fame  manor. 
'^f^d  the  defendant  further  (hews,  that  at  the  court  leet  of  the 
*^d  John  Withers  Sherwood^  holden  at  Winterbourn  in  and  lor 
yKi    laid  manor,  on  the  fxteenth  day  of  Oclober  176^,  before 
^  'gopher  GnJSth  Gentleman,  then  fteward  of  the  faid  court, 
^He  jury  impannelled,  charged  and  fworn  to  ferve  at  and  for 
,         th^  fanie  court  leety  in  purfuance  of  the  faid  cuftom,  did,  by  and 
^Ih  the  confent  of  the  greater  part  of  the  commoners  then  having 
"^S^i  of  common  upon  the  wajte  of  the  [aid  manor ^  in  due  manner 
I  tnake  and  Ordain  a  certain  byeJtaw  for  the  better  prefervation  of 

I  ^  commons  within  the  fame  manor;  by  which  laid  bye  Jaw  the 

I  ^3  ^^^^ 
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let  the  malice,  on  that  occafion,  be  ever  fo  great,  yet  if  there  was 
a  reafonabk  and  prohahU  caufe  for  the  projecution,  no  afiion  lies. 
The  arreiling  the  judgment,  in  this  cafe,  doth  not  contradid  the 
jury;  they  thought  this  ^ popular ,  ungentkman like r^Qian  upon 
the  plaintiff;  but  every  popular  rejletlion  upon  a  gentleman,  is 
not  fuch  a  fcandal,  for  which  the  law  will  give  him  an  a^on« 
The  words  do  not  relate  to  Mr.  Onjloius  paft  condu£l  in  par- 
liament ;  they  do  not  charge  him  with  breach  of  his  duty,  bis 
oath,  or  any  crime  or  mifdemeanor,  whereby  he  has  fuflfered  any 
temporal  lofs,  in  fortune,  office,  or  in  any  way  whatfoever. 
There  is  no  occafion  to  fay  any  thing  concerning  any  future  pre- 
fumptive  contingent  damages,  which  Mr.  Onflow  may  pofubly 
fuflam,  at  fome  future  time  (no  body  knows  when)  ov  reafon 
of  Mr.  Hornets  refIe£iion  upon  him :  I  know  of  no  cale  where 
ever  an  aflion  for  words  was  grounded  upon  eventual  damages, 
which  may  poflibly  happen  to  a  man  in  a  future  fituation,  not- 
withflanding  what  the  Chief  Juflice  throws  out  in  2  yitnt.  266. 
where  he  is  made  to  fay,  *'  That  wliere  a  man  had  been  in  an 
**  office  of  truft,  to  fay  tnat  he  behaved  himfelf  corruptly  in  it, 
'*  as  it  imported  great  fcandal,  fo  it  might  prevent  his  coming 
"  into  that^  or  the  like  office  a^ain,  and  tnerefore  was  a3ion« 
**  able."  I  think  the  Chief  Juftice  went  too  far.  And  I  think 
my  Brother  Ldgk  at  the  bar,  went  a  little  too  far,  when  he 
faid,  that  the  words  in  the  laft  count  imported,  that  ^v.  Onflow 
would  betray  his  truftj  would,  as  member  for  Surry,  betray  his 
conftituents;  we  think  they  mean  no  more,  than  that  Mr. 
Home  was  of  opinion  Mr.  Onflow  would  break  his  word;,  but  to 
fay,  •*  he  has  broke  his  word,^*  is  not  a£lionable,  a  fortiori^  the 
words  in  this  count  are  not  a£lionablc :  therefore,  whether  the 
words  in  the  former  count  be  a3ionable  or  not,  the  judgment 
muft  be  ai'refted;  and  fo  it  was,  per  totam  curiam. 

sBiKicRep,  The  cafe  of  Brafs  Crofby,  Efq.  Lord  Mayor  of  Lon- 
754*  S.c.  don.     C.V^. 

[The  Court  ^T^HE  lieutenant  of  the  tower  of  London  was  commanded 
•^  C- **•  ^1  *  to  have  before  the  juftices  of  the  bench  here,  the  body 
dlfchanTa  ^^  ^'"^  Crofly^  Ef(j.  lord-mayor  of  London,  by  him  detained  in 
pri(bner,com.  the  Kmg's  prifon,  in  the  tower  of  London,  by  whatfoevername 
nittedbf  he  was  called,  together  with  the  day,  and  caufe  of  bis  caption 
tk«Spuk^of  ^"^  detention,  on  Monday  next,  after  three  weeks  from  Eafterr 
Che  Houfe  of  ^<^;  that  the  faid  juflices  feeing  the  caufe,  mi^t  do  that  which 
Cominoni,ror  of^  right,  and  according  to  the  law  and  cultom  of  England^ 
prifiSeM  0/  ?"JP^'  ^^  ^^  done;  and  uirther,  to  do  and  receive  what  the  (ame 
th«t  Hoofe,  junices  here  (hould  then  copfider  in  that  behalf*  And  now  here, 
izpefledia  theWtmot.]) 


4» 
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been  an  dncieHt  cuftom  there  ufccl,  (that  is  to  lay)  that  the  jury 
of  thp  fatd  court  Uet^  from  time  to  time  for  and  during  all  the 
timt  aforefaid,  have  been  ufed  and  accuftomecl,  at  the  fame 
coun^  by  and  with  the  confeni  of  the  greater  part  of  the  com- 
monen  having  right  of  commoil  on  the  walles  of  the  faid  manor» 
frtfent  at  fuck  court  Uet^  to  make  reafonable  bye-laws ^^c.-^- 
And  when  the  defendant  goes  on  in  his  fecond  cognizance  to 
fliew.the  making  the  byeJazo^  he  alledges,  that  the  fame  was 
made  by  and  with  the  confcntof  the  greater  part  of  the  com- 
moners,'then  having  right  of  common  upon  tne  waftes  of  the 
faxd  manor,  who  were  pr^ent  at  the  fame  court  leet^  &c.  whereas,  ^ 
in  the  firil  cognizance  nothing  is  faid  about  the  commoners  being 
fre/int  at  the  court  ttet. 

The  third  cognizance  made  by  the  defendant,  only  varies  3<JCogM. 
from  the  firft  and  fecond  in  this^  viz.  that  in  ffiewing  the  cuf-  •*^^'" 
torn  of  the  leet  to  make  4ye-lawSi  and  the  faft   of  making  the 
prefent  bye-law  in  quellion,  this  cognizance  is  filent  as  to  the 
<^n/ent  of  the  major  part  of  the  commoners  to  the  making  bye* 
fawifs^   and  alfo  is  filent  as  to  their  being  pre^nt  at  the  leet  when 
•filch  Sye-laws  zve  made,  and  is  general,  viz.  that  the  jury  of  . 
^^*«  ^E^makc  the  bye-laws^  not  making  mention  of  the  Com- 
oro i»ers  conjint  or  preftnce. 

T'o  each  of  thefe  cognizances  the  plaintiff*. hath  demurred  Demorrer. 
ff^^icrally,  and  the  defendant  hath  joined  in  demurrer, 

^«i  this  term  the  caufe  was  argued  by  Serjeant  Jephfon  for  the 
P**i*JLtiff,  and  Serjeant  Glynn  for  the  defendant* 


Mjeant  Jephfon  made  the  following  objcflions  to  the  cog- 
'^^^^xaccs; — 

^      *  ft.  Thtcufiom  Jilledged,  is,  for  the  jury  of  the  leet  to  make  Obr^ioni  t« 
^^^^nms^  and  to  impofc  penalties  for  the  breach  thereof-on  any  ^^*  ^*^"*' 
^*'^**i<r  or  tenant  of  the  manor ;  but  the  bye -law  made  in  the  pre-  **""*' 
-     **^   cafe  IS  not  confined  to  the  farmers  or  tenants  of  the  manor, 
.»**^      is  general,  viz.    •*  That  no  perfon  or  perfons  fliall   de* 
^.^  J?5^flure,  iic.**  therefore  the  bye-law  is  not  warranted  by  the 

^^c3  Objeftion,  It  is  rtot  fliewn  that  the  plaintiff*  at  the  time 
f^^n,  iic.  was  a  farmer  or  tenant  of  the  manor,  or  of  any  lands 
^^l^to  the  manor;  which  ought  to  be  fliewn,  to  bring  him 
^Jl^^*^  the  cuftom^  and  fubje£l  him  to  the  penalty  for  breach 
*  ^lic  tyeJaw;  this  is  very  material;  beqaufe,  ^r  any  thing 
**"  appesrs  to  the  ccmrt  to  the  contrary,  Uie  pUintiH*  might  be 

M  ^  a  tre(^ 
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lord-mayor  ought  to  be  difcharged  ?  and  is  a  very  important  anl 
conllitutional  queftion  indeed. 

The  return  flates;  that  the  imprifonment  of  his  lordfliip  is  by 
Virtue  of  a  certain  warrant  under  the  hand  of  Sir  Fletcher  rioriam 
Knt.  fpeaker  of  the  Houfe  of  Commons,  reciting,  that  wheteaj 
the  houfe  had  adjudged,  that  his  lordfhip  having  (igned  a  war- 
rant for  the  commitment  of  a  meflenger  of  the  houfe,  for  having 
executed  the  warrant  of  the  fpeaker,  iffued  under  the  order  of 
the  Iioufe,  and  held  that  meflenger  to  bail,  is  guilty  of  a  breach 
of  privilege  of  the  houfe;  and  alfo  reciting,  that  the  houfe  had 
ordered,  that  his  lordfliip,  a  member  of  the  houfe«  fliould  for 
his  faid  offence  be  committed.  So  that  it  appears  what  thai 
breach  of  privilege  is. 

When  any  perfon  is  brought  to  this  bar  by  the  King's  writ  df 
habeas  corpus ^  the  judges  muft  look  into,  fee  and  confider  the 
caufc  of  his  detention,  and  are  bound  to  do  that  which  of  right, 
and  according  to  the  law  and  cuftom  of  Engjtani^  ought  tO  be 
done. 

AQs  done  by  the  higheft  authority  are  fubjeS  to  the  inquiry 
.  of  the  courts  in  JVeftmnfter-HaU:  whofejurifdift ion  extends  not 
only  to  inquire  into,  colitrol  and  corred  the  a£ls  of  inferior,  but 
alfo  of  co-ordinate  and  fuperior  powers. 

A  breach  of  privilege  of  the  Houfe  of  Commons  is  ftated* 
and  alfo  in  what  manner,  and  by  what  fa£l  their  privilege  was 
broken;  therefore  this  court  muft  determine,  whether  the  faft 
charged  is  by  law  a  contempt  or  breach  of  privilege.  When  it 
is  returned,  that  a  perfon  was  committed  by  any  other  court  in 
this  Hall,  for  a  contempt  generally,  without  fpecifying  the  fa£k 
or  nature  of  the  contempt,  this  court  cannot  inquire  into  the 
matter,  but  muft  remand  the  prifoner.  Every  court  of  jufUce 
of  record  in  the  Hall,  muft  neceflarily  have  abfolute  power 
to  enforce  obedience  to  their  own  orders,  or  juftice  could  not 
poflibly  be  adminiftered  to  the  King's  fubjefts.  The  Houfe  of 
Commons  is  not  a  court  of  juftice  of  record,  for  it  cannot 
adminifter  an  oath  ;  it  has  a  certain  limited  J  urifdidion  ;  and  this 
court  muft  judge,  whether  it  has  not  tranfgrefled,  and  gone  be- 
yond the  bounds  of  it*s  jurifdiftion,  and  muft  pronounce  upon  it. 
If  the  King  doth  exercife  any  power  which  is  not  conformable 
to  law,  this  court  will  remedy  it ;  the  old  writ  de  homne  refU^ 

£'ando  did  not  comprehend  the  mandates  of  the  King;  but  the 
ihtas  corpus  extends  to  them,  and  to  all  afts  of  power  not  con- 
formable to  law.  If  the  court  of  Chancery,  which  is  a  fuperior 
court  in  civil  caufes,  fliould  exceed  it's  jurUdifiion.  and  interfere 

by 
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hy  injunfiion  in  criminal  cafes,  the  inferior  court  would  deter- 
mine againft  the  Court  of  Chancery,  and  would  difcharge  any  one 
from  imprifonment  whom  that  court  (hould  commit  for  dif- 
obcdience  to  fuch  injunction. 

This  court  mull  inquire,  whether  the  Houfe  of  Commons  has 

not     exceeded  it's    lawful    jurifdiftion.      The   lord-mayor .  is 

charged  with  a  contempt :  the  queflion  is,  whether  he  is  guilty 

of    SL  contempt  ?  that  is  to  fay,  whether  the  fa6l  charged  upon 

him,  amounts  by  law  to  a  contempt?  The  Houfe  of  Commons 

makes  an  order  tor  committing  a  printer,  and  that  order  exprefles 

"^vho  (hall  take  him  into  cuftody,  namely,  the  Serjeant,  or  deputy 

Serjeant  at  arms  of  the  houfe:  the  printer  is  taken  into  cuftody 

l>y    a  meffenger,  within  the  City  of  London;  he  complains  to 

^Se    lord-mayor;   who  examines  into  his  complaint,   proceeds 

judicially  and  according  to  law ;  and  after  fuch  examination, 

according  to  the  heft  ol  his  judgment,  is  of  opinion,  that  the 

^v-arrant  of  Sir  Fletcher  Norton  does  not  juftify  the  taking  the 

printer  into  cuftody  by  a  meffenger  of  the  houfe,  in  the  city  of 

-^^^n^Jon.     How  does  this  interfere  with  the  lawful  jurifdiftion  of 

the     Houfe  of  Commons  ?  And  how  does  it  exceed  the  lawful 

Jl^rifdiaion   of  the   lord-mayor,    within   the  city  of  London  f 

-^^^e  Jurifdiftion  of  the  houfe  muftbe  limited  to  (ome  particular 

^^jetts:  the  claim  of  an  unlimited  power  in  this  country  is 

^^/Vird,  and  deftroys  itfclf.     In  the  great  queftion,  in  AJhby  znd, 

f^^'/^,  about  the  Aylejbury  men,  we  find,  that  in  a  conference 

"^tvveen  the  lords  and  commons,  it  was  agreed,  that  the  com- 

*^<>ris  cannot,  by  any  vote  or  refolution  of  their  own,  affume  or 

^^^viire  any  new  jurifdiftion  or  privilege.     Here  is  a  warrant 

^f'^dcr  the  liand  of  Sir  Fletcher  Nor  ton  ^  fpeaker.     Sir  Fletcher 

t^^^4on  has  no  perfonal  authority  to  commit  whom  he  pleafes. 

^^'^o  fpeaker,  as  fuch,  has  no  official  authority;  whatever  au- 

j^^rity  he  can  have,  muft  be  merely  as  the  inftrument  of  the 

^[^^^Uifc  of  Commons  :  his  aft  can  be  valid  only  by  the  order  of 

»K^    houfe ;  but  that  the  warrant  is  made  contrary  to  the  order  of 

^^    houfe,  appears  to  this  court  by  the  return  of  the  habeas  corpus: 

^  Jp^Xfequently,  the  fpeaker  having  no  authority  of  his  own,  and 

^^^    warrant  being  contrary  to  the  order,  the  fame  is  invalid.  The 

^^^^  ffenger  executed  the  warrant  in  the  city;  the  fpeaker  had  no 

-ji^Aiority  to.  impowcr  him  to  execute  it  in  the  city  of  London. 

I      *^  ^  Houfe  of  Commons  have  not  an  unlimited  jurifdiftion ;  the 

*^    *"<3-mayor  way  therefore  obliged  to  examine,  whether  the  aft  of 

^^^[^^wer  exerted  by  them  within  the  city,  was  within  their  jurif- 

j-L  ^^ion.     The  printer    had   been   charged    with    printing  the 

^^'^^^ches  of  fome  members  of  the  houfe,  lor  which  he  was  ordered 

^^      ^c  taken  into  cuftody;  the  lord-mayor  thought  the  Houfe  of 

^^.cnmons  had  no  right  to  order  the  printer  to  bo  uken  into 

cuflodv 
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cufiody  by  their  mefTenger  in  the  city  of  London^  and  that  thif 
printer  ought  not  to  be  committed  for  the  ad  with  which  he  Was 
charged.  There  is  nothing  to  be  pretended  in  favour  of  this 
proceeding  of  the  Houfe  of  Commons,  but  their  afTumed  tran* 
fcendent  power :  now  it  would  totally  deftroy  all  the  benefit, 
and  the  very  end  of  the  habeas  corpus^  if  the  tranfcendencv  of 
any  power  whatever  could  blind  the  eyes  of  a  court  of  juftice, 
and  prevent  their  inquiry  into  it*s  a£ls ;  fuch  a  decifion  by  judges 
fwom  to  adminifter  faithfully  the  laws,  would  be  fatal  to  everjr 
thing  that  is  worth  preferving  in  our  boaftcd  cpnftitution,  and 
would  leave  the  unhappy  fubje£ls  of  this  country  in  a  (late  much 
worfe  than  a  ftate  ot  favage  nature.  The  great  Chief  Juftice 
Holt  was  clearly  of  opinion,  and  held  it  for  good  law,  that  if  it 
appeared  upon  the  face  of  the  return  of  a  habeas  corpus^  that 
what  the  Houfe  of  Commons  called  a  contempt,  was  not  by  law 
a  contempt,  the  perfon  committed  for  it  mull  be  difcharaed; 
that  the  privileges  of  the  Houfe  of  Com mons, are  part  ot  the 
law  of  the  land,  and  therefore  the  courts  here  mufl  take  notice 
of  them  incidentally ;  and  though  this  was  the  opinion  of  a 
fingle  judge  againft  three  others,  yet  it  was  agreed  to  and  fup- 
ported  by  the  Houfe  of  Lords,  who,  in  thofe  days,  remembered 
%  La.  Raym.  that  they  were  the  hereditary  guardians  of  the  people.  A^in-— 
5S'»  HoU  held,  that  the  order  of  the  Houfe  of  Commons  forbidding 

any  one  to  feek  or  purfue  a  legal  remedy  againft  their  orders,  was 
illegal  and  naught ;  and  boldly  faid  fo :  and  accordingly  he  was  of 
opinion,  that  the  perfons  committed  for  contempt  ot  that  order 
%  Ld.  Raym.  Ought  to  have  been  difchargcd^  though  the  three  other  judges 
atis«  were  of  a  contrary  opinion ;  and  the  perfons  were  remanded  to 

Newgate.  Upon  petition  to  the  Queen,  a  writ  of  error  was 
allowed,  and  Drought;  and  before  it  was  argued,  the  parliament, 
for  good  reafons,  was  diflblved:  but  I  will  venture  to  iay,  if  it  had 
been  argued,  there  would  have  been  judgment  given  by  the  Houfe 
of  Lords  according  to  Holt's  opinion.  If  the  lex  et  confuetudo pat* 
liamenli^  of  which  we  hear  fo  much  and  know  fo  little,  be  indeed 
apart  of  the  law  of  the  land,  the  judges  are  bound  to  take  notice 
ot  it,  and  to  decide  upon  it,  as  they  do  upon  every  other  part  of 
the  law.  It  has  been  faid,  that  Lord  Chief  Juftice  Holt  was 
fingle  in  his  opinion ;  neverthelefs,  I  may  venture  to  fay,  that 
his  opinion,  in  the  judgment  of  every  honeft  and  unprejudiced 
xnind,  will  not  be  found  light  in  the  fcale,  againft  that  of  the 
three  other  judges.  He  was  fingle:  but  he  had  truth  and  in- 
tegrity with  him,  as  well  as  the  ftrongcft  arguments  on  his  fide^ 
which  the  conference  with  the  lords  demonftrated ;  arguments 
which  have  never  yet  been,  and  which  cannot  now  be  anfwered. 
The  other  three  judges  differing  in  opinion  from  him,  there  was 
a  writ  of  error  (as  I  faid  before)  granted,  returnable  in  parlia- 
'  ment;  and  if  the  temper  of  the  times  would  have  permiued  h 
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to  have  been  proceeded  in,  and  the  j)arliament  had  not  been 
then  diffolved,  it  may  cafily  be  collcfted,  from  the  arguments 
above  referred  to,  that  it  would  have  had  from  the  lords  a  moft 
folemn  and  juft  decifion. 

Lord  Chief  Juftice  De  Grey — Brother  Glynn!  that  writ  of 
error  you  mention,  *was  never  brought  before  the  lords. 

Serjeant  G/y«ii — It  is  true,  my  lord!  it  was  never  brought 
dirediy  in  queilion  before  them ;  becaufe  doubts  were  darted, 
whether  it  was  a  writ  of  right,  or  of  favour,  which  might  be 
rcfufed  by  the  particular  officer.  This  occafioned  a  petition  to 
the  Queen,  who  in  anfwer  to  the  petition'  faid,  Ihe  was  come  to 
a  rcfolution  to  grant  a  writ  of  error,  becaufe  flic  was  defirous 
to  have  the  matter  of  law  fettled  for  the  good  of  her  fubjcfts ; 
but  unhappily  for  us,  the  particular  circumftances  of  thofe  times 
prevented  it;  and  the  parliament  was  diflblved. 

Lord  Chief  Juflice  Dc  Grey — In  all  cafes,  except  tr^afon  and 
fclony,  I  think  a  writ  of  error  is  grantable  of  right ;  the  two 
houfes  ad Jrcffed  the  Queen  for  different  purpofes,  the  lords  faid, 
^  wai  time  enough  to  decide  upon  the  writ  of  error,  when  it 
«me  before  them. 

Serjeant  Glynn — My  lord!  it  is  for  that  rcafon  I  faid,  I  col* 
^  it  from  other  arguments,  which  make  it  very  reafonable  to 
juppofe,  that  the  fubjetl  would  have  had  fatisfaftion  and  rcdrefs 
from  the  decifion  of  the  Houfe  of  Lords. 

The  queilion  at  prefent  is,  Whether  this  court  has  tlot  power 
to  examine  into  the  jurifdiftion  of  the  Houfe  of  Commons?  I 
fubmit  it,  with  defcrenc'e  to  the  court,  that  you  have  lawful 
Ppwer  to  inquire,  whether  the  Houfe  of  Commons  had  any  jurif- 
^J&ion  in  this  cafe,  and  that  their  privileges  are  not  to  be  fup- 
P^fed  fo  tranfcendent  and  myftical,  as  to  exclude  all  inquiry. 
My  lord!  I  deny  that  the  mayor's  aft  is  a  breach  of  privilege  of 
*e  Houfe  of  Commons,  the  lord-mayor  was  in  full  pofleffion  of 
jurifdiftion  in  the  cafe;  he  was  obliged  to  decide  upon  the  qucf- 
Uon  before  him;  he  was  obliged  to  form  an  opinion  upon  a 
^fc  within  his  jurifdi£lion:  fhall  his  opinion  be  adjudged  a 
Jontcmpt  ?  Is  this  the  law  of  the  land ;  that  when  different  courts, 
Mvingjurifdiftion  of  the  fame  nature,  differ  in  their  decifionS, 
^cy  arc  guilty  of  contempts  one  againft  the  other^  and  ttiay  be 
puniflicd  for  fuch  contempts  ?  It  is  no  contempt  in  me,  a  pri- 
vate man,  to  have  an  opinion  different  from  the  greatcft  autho- 
'J^  in  this  kingdom;  it  was  the  lord-mayor's  opinion  upon 
^c  cafe  before  him,  he  was  bound  by  his  oath  to  zEi  purfuant 
^  ^^  opinion,  it  was  his  bounden  duty  to  a£l  accordingly :  he 

Vol.IlL  O      '  would 
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would  have  been  perjured,  if,  out  of  refpefl  foranypcrfoBSjl^-: 
liad  not  obeyed  the  call  of  his  confcience.  It  was  no  crime  1^=: 
him  to  entertain  the  opinion;  entertaining  it,  he  was  bound  ^^ 
declare  it,  and  it  was  his  duty  to  a£l  in  confequcnce  of  it.  Thai 
confcientious  a£l  of  a  magiftrate,  within  the  limits  of  his  juri  ^ 
di£lion,  can  ne\'er  be  a  contempt,  or  punifbable;  unlefs  a  magi^S 
trate  a£h  wrong  from  corrupt  motives,  he  cannot  be  puniflie-'^s 
But  fuppofe  for  a  moment,  the  lord-mayor  did  not  a&  from  fcm 

opinion,  but  from  fome  corrupt  motive,  it  is  not  the  Houfe 

dommons,    but  a  jury,  that  muft  judge  of  it.     The  duty  of 
widely  from  that  of  an  officer;  from  the  latte 


magiftrate  differs  widely  i 

a  full  and  ready  obedience  is  required  to  be  paid  to  the  on 
of  the  court,  whofe  officer  and  minifter  he  is,  and  fuch  ordti^m 
rigluly  purfued  and  executed  by  him,  are  his  fufficient  juC2/ 
fication;  but  the  magiftrate  is  bound  by  his  oath,  and  has  sm 
opinion  and  judgment  of  his  own  which  he  muft  follow;  ajDcT 
,  he  is  anfwerable  to  the  law,  and  cannot  be  juftiiied  for  the  breach 
of  his  oath  and  the  law,  by  any  order  or  refolution  of  the  greatei^ 
authority. 

Your  lordihips  arc  now  called  upon  to  fay,  whether  the  lord* 
mayor  of  London^  in  a  cafe  where  he  had  indifputable  jurifdic* 
tion,  a6ling  by  his  opinion,  and  according  to  liis  oath,  is  guilty 
of  a  contempt  of  tlie  Houfe  of  Commons,  and  can  by  law  M 
imprifoned. 

Serjeant  J^fhfon — My  lords !  as  I  ftiall  not  have  an  oppoN 
tunity  of  a.iiwc  in^'j  any  argument  from  the  bench,  nor  can  pof- 
fibly  know  the  objctlions  your  lordfhips  may  have,  to  difchaijgipg 
the  lord-mayor  out  of  cuftody,  I  fliall  endeavour  to  anticipate 
and  anfwcr  iuch  objcflions  againft  difcharging  him,  as  occur  to 
me,  and  may  poffibly  be  made  by  the  court. 

The  queftion  is,  whether  fufficient  caufe  appears  to  the  court 
upon  the  return  of  this  writ,  to  imprifon  the  lord-mayor  ?  if 
no  legal  caufe  appears  for  detaining  him  in  cuftody,  he  muft  be 
difchargcd. 

I  fhall  confider  the  nature,  the  return,  and  the  confequence  oE 
tlie  writ  of  htJfcas  corpus.  It  is  a  prerogative  writ  of  right,  to 
inquire  into  the  caufe  of  the  impriionmeut  of  any  of  the  King's 
fubje£ls ;  if  a  leg^l  caufe  of  detention  doth  not  appear  upon  ue 
return  of  the  writ,  the  fubje6t  muft  be  difcharged,  and  fet  at 
liberty :  therefore,  if  a  legal  caufe  does  not  appear  upon  the  re- 
turn of  this  writ,  the  lord-mayor  muft  be  difcbarged  out  of  cuf- 
tody; this  poiition  cannot  be  denied. 
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ippears  from  the  cafes  of  Sir  William  Tkicknfffi,  4  Infi.  43^. 
miam  Chancty^  12  Rtp.  83.  and  from  Bu/fias  ca/e,  Faugn. 
S?c.  that  the  caufe  ot  imprifonmciit  ought  to  be  as  fpeci- 

returned  to  thofe  who  judge  upon  the  -writ  of  habeas 
,  as  it  did  to  thofe  who  firft  committed  the  party.  Again, 
V  ca/e^  1  Salk,  348.  where  the  commitment  is  not  to  the 
nd  immediate  officer,  it  is  naught.  Again,  Search's  cafc^ 
.  70.  where  the  Queen  had  taken  a  pcrfon  into  her  pro- 
I,  who,  notwithftanding,  was  arreftecl,  and  the  perfon  ar- 
:  committed,  and  on  a  habeas  corpus  was  difcharged.  See 
Do8or  Alponfo's  cafe,  2  Bulji.  259.  where  the  return  was 
o  caufe  being  therein  (hewed;  alfo,  Thomas  Barkham's  cafe^ 
\r.  507.  the  like  cafe,  ibid.  579.  1  RoL  Rep  192,  218. 
i  cafe,  and  RufwetCs  cafe,  ibid,  245.  Coddes  cafe.  The  de- 
ation  in  all  the  cafes  the  fame;  if  the  legal  charge  is  not 
ed,  the  perfon  mufl  be  difcharged:  the  court  muft  judge 
caufe  of  commitment  returned;  if  not,  why  fliould  the 
>mmand  the  return  of  the  caufe?  the  caufe  is  returned, 
le  court  may  judge,  whether  the  perfon  is  intitled  to  his 
,  or  not.     It  is  no  obje6tion  in  this  cafe,  to  fay,  that  the 

of  Commons  having  a  power  to  commit,  therefore  this 
nuft  not  judge  of  the  caufe  of  commitp:ient  returned  ;  for 
3uld  prove  too  much;  becaufe  it  would  go  to  every  other 
iavingjurifdiftion  to  commit.  Suppofe  the  court  ol  King's 
,  which  is  equal,  and  perhaps  fuperior  in  fome  refpeft  to 
urt,  (hould  commit  a  pcrfon;  and  the  pcrfon  committed 
be  brought  here  by  habeas  corpus;  this  court  would  cer- 
take  notice,  and  inquire  into  the  caufe  returned ;  and  if 
urt  thought  it  not  a  fufficient  caufe,  would  difcharge  the 
;  otherwife  how  would  the  end  of  bringing  the  writ  of 
corpus  be  anfwercd  ? 

no  objeflion  in  this  cafe,  to  fay,  that  the  court  cannot 
le  the  caufe  as  ftated  ih  the  return,  becaufe  the  court  would 
itcrmine  upon  the  privileges  of  the  Houfe  of  Commons  : 
irt  muff,  and  doth  frequently  determine  upon  the  pri- 
of  parliament,  when  ihey  come  incidentally  before  them. 
:  Earl  o( Banbury's  cafe,  2  Ld,  Raym,  1247.  Salk.  ^12,  2 
87.  8.  This  court  made  no  fort  of  hefitation  to  determine 
ies's  cafe,  upon  the  privilege  of  parliament.  2  Wilfon  151. 
hen  ihould  they  not  now  enter  into  this  queftion,  toucliing 
vilcge  of  parliament  ?  In  Lord  Shaftefbury's  and  Mr.  Alur-^ 
ifes,  the  returns  were  general,  for  contempts  of  the  houfe, 
t  ftating  the  particular  fa£ls;  but' the  fa6ts  of  the  fuppofcd 
ipt  in  this  cafe  appear,  which  we  contend  cannot  by  any 
o  d  leg^l 
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legal  conflruftion  amount  to  a  contempt,  and  therefore  that  tl 
lord-mayor  muft  be  difcliarged.  The  Houfc  of  Commons  havin 
determined  it  to  be  a  contempt  docs  not  aher  the  cafe :  «  bt 
does  not  become  a  contempt  by  being  recited  to  be  fuch.  Thi 
court  muft  confider,  whether  the  warrant  for  my  lord-mayor' 
commitment  is  the  warrant  of  the  fpeaker  as  fpcaker  of  the 
Houfe  of  Commons,  as  Sir  Fletcher  Shorten  may  ad  in  a  donik 
capacity:  (whereupon  a  loud  laugh.) 

Lord  Chief  Jufticc  De  Grey — Sir  Fletcher  Norton  Cgns  himfcif 

fpeaker, 

Serjeant  Jephjon — His  figninghimfelfy^<f^z^/rr  will  nothelpthe 
warrant,  if  the  caufe  is  not  fufhcient;  and  the  court  may  rather 
firppofe,  the  miftake  committed  by  Sir  Fletcher  Norton^  in  his 
private  capacity,  than  by  the  Houfe  of  Commons.  Suppofe 
fome  future  fpeaker,  of  lome  future  Houfe  of  Commons,  mould 
recite  in  his  warrant,  that  the  Houfe  of  Commons  had  adjudged 
it  a  breach  of  privilege,  and  contempt,  to  fue  out  a  fiatute  of 
bankrupt  againft  one  of  their  members,  which  by  aft  of  parlia^ 
ment  any  one  is  permitted  to  do ;  and  fhould,  in  confcqucnce 
commit  a  perfon  for  fucli  legal  a6l;  if  the  perfon  was  brough 
by  writ  of  habeas  corpus  before  this  court,  would  not  the  couJ 
take  cognizance  of  the  commitment?  Would  they  not  dctennin 
it  no  breach  of  privilege?  Are  acts  of  parliament  of  lefs  fore 
than  fuch  a  recital  in  a  fpeaker*s  warrant?  Suppofe  a  perfon 
committed  byafimilar  warrant,  for  proceeding  according  to  *« 
of  pai'liament  againft  a  membcT  of  the  hoafe  in  an  aftion  of  dcb^ 
Ihailhe  have  no  remedy  from  the  law,  which  led  him  intotl" 
fuppofed  tranfgreflion  ?  Suppofe  a  juRice  of  peace  (hould  cor* 
mit  a  member  of  the  Houfe  of  Commons,  for  treafon,  fclom; 
or  breach  of  the  peace,  and  the  fpeaker's  warrant  (hould  rcci 
it  to  be  a  contempt,  will  this  court  fay,  they  can  take  no  coj 
nizance  of  fuch  a  commitment  by  the  Houfe  of  Common^ 
Suppofe  all  the  officers  of  this  court  fhould  be  recited  in  tB 
fpeakcr's  warrant,  to  be  in  contempt,  for  executing  the  proc^ 
of  this  court,  will  this  court  give  no  remedy  ?  and  muft  this  ^m 
every  other  court  of  juftice  be  annihilated,  whenever  the  fpeakcf 
warrant  declares  all  it's  oflicers  in  contempt?  How  is  it  p<^ 
fible  to  diftinguifh  the  prefent  cafe  from  thofe  I  have  mcJ 
tioned,  if  you  muft  not  examine  the  caufe  returned,  but  fay.it 
fufficient,  if  a  contempt  is  charged  ?  Serjeant  Hawkins^  in  ta 
2  vol.  no.  gives  us  clearly  enough  his  thoughts  upor\,  this  ful 
jeft;  he  fays  there,  (among  other  things)  that  if  a  fubjcr 
ihould  be  committed  by  either  of  the  Houfes  of  parHamcnt, 
cannot  be  imagined  that  the  law,  which  favours  nothing  mo - 

thfi 
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an  the  lAerty  of  the  fubjeft,  fhould  give  us  a  remedy  againft 
mmitmcnts  by  the  King  himfeU",  appearing  to  be  illegal,  and 
^e  us  no  nuinner  of  redrel's  againft  a  commitment  by  our  fel- 
»r-fiibjefts,  equally  appearing  to  be  unwarranted. 

I  think  I  have  now  fufficiently  cleared  this  cafe  from  all  the 
eSioni  that  can  be  brought  againft  it's  being  inquired  into, 
equeft ion  therefore  is,  Whether  on  the  return  there  appears 
ficicnt  caufe  of  detention  ?  Thr^e  caufes  are  mentionea,  and 
urged  as  breaches  of  privilege,  i .  For  difcharging  a  printer ; 
For  having  figncd  a  warrant  for  the  commitment  of  the  mefw 
ger;  and  3.  For  holding  him  to  bail. 

To  make  the  lord-mayor  guilty  of  the  firft  fuppofed  contempt, 
Jujht  furely  to  appear  to  the  court,  that  Mfilcr  the  printer 
nn  the  legal  cuftody  of  the  meflenger:  now.  Miller  never 
I  in  the  legal  cuftody  of  the  meflenger;  for  the  warrant  to  take 
Milkr  was  dircfled  to  the  ferjeant  at  arms  of  the  Houfc  of 
mmons,  or  his  deputy,  and  not  to  the  meflenger,  fo  that 
kr  was  in  the  illegal  cuftody  of  the  meflenger,  therefore  the 
l-inayor  did  right. — M/ler  was  ordered  into  the  cuftody  of 
ferjeant  at  arms,  or  his  deputy,  but  the  contrary  appears  upon 
return,  in  the  recital  ot  the  order ;  for  that  intimates,  that 
was  taken  into  cuftody  by  the  meffenger,  by  virtue  of  the 
rant  of  th<?  fpeaker  of  the  houfc,  ifl'ucd  under  the  order  of 
houfc.  Miller  was  taken  into  cuftody  by  the  meflenger  in 
c\\y  ol  London^  neither  the  ferjeant  at  arms  or  his  deputy 
igprefent;  the  meflenger,  I  fay,  was  guilty  of  falfe  impri- 
ment,  having  no  warrant  direftcd  to  himfelf,  nor  afting  in 
andafliftancc  of  the  ferjeant  at  arms,  or  his  deputy,  to  whom 
warrant  to  take  up  Miller  was  directed,  for  neither  of  them 
e  prefent ;  fo  that  if  an  a3ion  of  falfe  imprifonment  was  to 
brought  againft  the  meflenger,  he  could  not  juftify  what  he 
done;  and  if  he  cannot  juftify  in  anaftion  of  falfe  imprifon'.' 
nt,  how  could  he  juftify  before  the  lord-mayor?  As  for  the  . 
ler  fuppofed  contempt,  of  figning  a  warrant  againft  the  meU 
igerand  holding  him  to  bail;  the  meflenger  had  been  guilty 
maflault  and  lalfe  imprifonment,  in  taking  Af/Z/lfr  the  printer 
io  cuftody,  in  the  city  of  London^  without  any  legal  warrant 
authority ;  what  contempt  is  it  to  fign  a  warrant  againft  the 
sBcngcrr 

Oould  Juftice — The  meflenger  was  committed  for  having  exc* 
ted  a  warrant  of  the  fpeaker. 

Serjeant  jffphfan — That  does  not  appear;  your  lordftiips  cannot.  }^}'^^  rettm, 
9w  Aati  for  the  return  only  fays,  for  figning  a  warrant  againfi  X^\^^^^ 

O  3  ^he  mitmencofch* 
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hcrent  in  the  Houfe  of  Commons,  from  the  very  nature,  of  it* 
mftitutiop,  and  therefore  is  part  of  the  law  of  the  land;  they 
certainly  always  could  commit  in  many  cafes :  in  mattars  of 
cleQions,  they  can  commit  (herifTs,  mayors,  officers,  witnefles, 
©f.and  it  is  now  agreed  that  they  can  commit  generally  for  all 
contempts.  All  contempts  are  either  piinifhablc  in  the  court 
contemned,  or  in  fome  higher  court ;  now  the  parliament  has 
no  fuperior  r^wrt  ^  therefore  the  contempts  againit  either  houfe 
can  only  be  punifhed  hy  thpmfplve&.  The JJal  \  J,ir..  i .  cap.  i  ^. 
j/fS.  3.  lufficiently  proves,  that  they  have  power  to  punifh,  it 
1$  in  thcfe  words,  viz*  **  Provided  always,  that  this  aft,  or 
"  any  thing  therein  contained,  fliall  not  extend  to  the  dimlnifli- 
"  ing  of  any  punifhment  to  be  hereafter  by  cenfure  in  parliament 
"  inflifted  upon  any  perfon  which  hereafter  (hall  make,  or  pro- 
"  cure  to  be  made,  any  fuch  arreft  as  is  aforefaid.*'  So  that  it 
is  mod  clear,  the  Legiflature  have  recognized  this  power  of  the 
Houfe  of  Commons.  In  the  cafe  of  the  Aykjbury  men,  the 
counfel  admitted,  Lord  Chief  Juftice  Holt  owned,  and  the  Houfe 
of  Lords  acknoweldged,  that  the  Houfe  of  Commons  had  power 
to  commit  for  contempt  and  breach  of  privilege.  Indeed,  it 
fcems,  they  muft  have  power  to  commit  for  any  crime,  becaufc 
•dieyjiave  power  to  impeach  for  a^y  crimp.  When  the  Houfe  of 
Commons  adjudge  any  thing  to  be  a  contepnpt,  or  a  breach  of 
privilipc,  their  adjudication  is  a  conviftion,  and  their  com- 
initment  in  confequence,  is  execution;  and  no  court  can  dif- 
charge  or  bail  a  perfon  that  is  in  execution  by  the  judgment  of 
any^ier  court.  The  Houfe  of  Commons  therefore  having  an 
auhonty  to  commit,  and  that  commitment  being  an  execution, 
rfie  qiicftion  is,  what  can  this  court  do  ?  It  can  oo  nothing  when 
a  perfon  is  in  qxecution,  by  the  judgment  of  a  court  having  a 
competent  jurifdiSion;  in  fuch  cafe,  this  court  is  not  a  court  of 
appeal. 

It  is  objcfted ;  i.  That  the  Houfe  of  Commons  are  miftakcn, 
fcr  that  they  have  not  this  power,  this  authority  ;  2.  That  fup- 
pofing  thc}'  have,  vet  in  this  cafe  they  have  not  ufed  it  rightly 
?nd  properly ;  and  3.  That  the  execution  of  their  orders  was 
irregular.  In  order  to  judge,  I  will  confider  the  praftice  of  the 
courts  in  common  and  ordinary  cafes.  I  do. not  find  any  cafe 
where  the  courts  have  taken  cognizance  of  fuch  execution,  or  of 
J^JJ^niitmcnts  of  this  kind ;  there  is  no  precedent  of  Wejlminfltr^ 
^  interfering  in  fuch  a  cafe.  In  Sir  J.  Pa/Ions  cafe,  13  Rep^ 
^cre  is  a  cafe  recited  from  the  year-book^  where  it  is  held  that 
^cry  court  fliall  determine  of  the  privilege  of  that  court ;  befides, 
"^c  rule  is,  that  the  court  of  remedy  muff  judge  by  the  iame  [lawj 
**.  ^he  court  which  commits:  now  this  court  cannot  take  cog- 
^zariceof  a  commitment  by  the  Houfe  of  Commons,  bccaufe  it 
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cannot  judge  by  the  fame  law ;  for  the^law  by  which  the  com> 
iTions  judge  of  j^enrprivilcges  is  unknown  to  us^  IT  the  court 
ot  Common  PlcasTHouId  commit  a  perToii  for  a  contempt,  tlic 
court  of  King's  Bench  would  not  inquire  into  the  legality  or 
particular  cauie  of  commitment,  if  a  contempt  was  returned;  yet 
in  fome  cafes  the  court  of  King's  Bench  is  a  court  of  inquiry, 
but  in  this  cafe  is  only  co-ordinate  with  this  court.  In  the  cafe 
ot  Chambers,  Cro,  Car.  168.  Cliambers  was  brought  up  by  habeas 
corpus  out  of  the  Fieci;  and  it  was  returned,  that  he  was 
committed  by  virtue  of  a  decree  in  the  Star-chamber,  by  reafon 
of  certain  words  he  ufed  at  the  Council -table,  £?{:.  for  which  he 
was  cenfurcd  to  be  committed  to  the  Fleet,  till  he  made  his  fub- 
mifTion  at  the  Council-table,  an  '  paid  a  fine  of  2000/.  and  at  the 
bar  he  prayed  to  be  delivered,  bv.*-aufe  the  fentence  was  not  M'ar- 
ranted  oy  any  law  or  ftatute :  for  the  ftatule  ^Ilen.  7.  which  is 
the  foundation  of  the  court  of  Star-chamber,  doth  not  give  them 
any  authority  to  punifti  for  words  only.  But  all  the  court  in- 
formed him,  that  the?  court  of  Star-chamber  was  not  erefted  |)y 
the  Jlat,  ^Hen,  7.  but  was  a  court  many  years  before^  and  one 
of  the  mod  high  and  honourable  courts  of  juftice ;  and  to  de- 
liver one  who  was  committed  bv  the  decree  of  one  of  the  courts 
of  juftice,  was  not  the  ufage  01  this  court,  and  therefore  hcvns 
remanded.  The  courts  of  B.  /?.  or  C,  B.  never  difcharged 
any  perfon  committed  for  contempt,  in  not  anfwering  in  the 
court  of  Chancery,  if  the  return  was  for  a  contempt ;  if  the 
Admiralty  Court  commits  for  a  contempt,  or  one  be  taken  up 
and  committed  on  an  excommunicato  capiendo,  this  court  never 
difcharges  the  perfons  committed.  Formerly,  when  many 
abiifes  were  committed,  and  the  people  could  not  obtain  a  remedy, 
the  fubjefl  was  not  contented  with  the  ancient  habeas  corpus, 
but  did  not  complain  of  the  courts  for  refufing  them  what  they 
could  not  by  law  grant  them;  inftead  of  that,  they  fought 
redrefs  by  petition  to  the  throne.  In  Chief  Juftice  Witmot^i 
time,  a  perfon  was  brought  by  habeas  Corpus  before  this  court, 
who  had  been  committed  by  the  court  of  Chancers  of  Durham: 
that  court  being  competent,  and  having  jurifdiction,  the  man 
was  not  difcharged,  but  recommitted.  How  then  can  we  dp 
any  thing  in  the  prefent  cafe,  when  th?  law  by  which  the  lord- 
mayor  is  committed,  is  different  froip  the  law  by  which  he 
feeks  to  be  relieved  ?  He  is  committed  by  the  law  ot  parliament, 
andyethc  would  h^ye redrefs  JVijirnie  conugonjaw ;  the  law  of 
parliament  is  only  known  to  pari  lament- men,  by  experience  in 
the  houfe.  Lord  Coke  fays,  every  man  looks  for  it,  but  few  can 
find  it.  The  Houfe  of  Commons  only  know  how  to  aft  withiii| 
their  own  limits ;  we  are  not  ^  court  of  appeal:  we  do  not 
know  certainly  the  jurifdiftion " of  the  Houfe  of  Commons; 
we  cannot  judge  of  the  laws  and  privileges  of  the  houfe^ 
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bccauEe  wc  have  no  knowledge  of  thofe  laws  and  privileges  ;  we 
cannot  judge  of  the  contempts  thereof,  we  cannot  judge  of  the 
punifliinent  therefore. 

I  wifli  we  had  fome  code  of  the  law  of  parliament ;  but  till 
we  have  fuchacode,  it  is  impoflible  we  fhould  be  able  to  judge 
of  it.  Perhaps  a  contempt  in  the  Houfe  of  Commons,  m  the 
Chancery,  in  this  court,  and  in  the  court  of  Durham^  may  be 
vcr)' different ;  therefore  we  cannot  judge  of  it,  but  ever)'  court 
mufl  be  fole  judge  of  it's  own  contempts.  Befides,  as.thc  court 
cannot  go  out  of  the  return  of  this  writ,  how  can  we  inquire 
into  the  truth  of  the  faft,  as  to  the  nature  of  the  contempt  ? 
We  have  no  means  of  tiying  whether  the  lord-mayor  did  right 
or  wrong:  this  court  cannot  fummon  a  jury  to  try  the  matter ; 
ve  cannot  examine  ijito  the  faft;  here  are  no  parties  in  litiga- 
tion before  the  court:  we  cannot  call  in  any  body;  we  cannot 
hear  any  witneffes,  or  depofitions  of  witneffes ;  we  cannot 
iffue  any  procefs ;  we  are  even  now  hearing  ex  darte^  and  with- 
out any  counfel  on  the  contrary  fide.  Agam,  it  we  could  deter- 
mine upon  the  contempts  of  any  other  court,  fo  might  the  other 
courts  oiWeftminftcr-hall:  and  what  confufion  would  then  enfue! 
none  of  us  knowing  the  law  by  which  perfons  are  committed  by 
the  Houfe  of  Commons.  If  three  perfons  were  committed  for 
the  fame  breach  of  privilege,  and  applied  feverally  to  different 
courts,  one  court  perhaps  would  bail,  another  court  difcharge, 
a  third  re-commit. 

Two  objeflions  have  been  made,  which   I  own  have  great 
weight;  bccaufethey  hold  forth,  if  purfued  to  all  poffiblc  cafes, 
confequences  of  moft  important  mifchief.     i^,  It  is  faid,  that  if 
^e  rights  and  privileges  of  parliament  arie  legal  rights,  for  that 
very  reafon  the  court  muft  take  -notice  of  them,  becaufe  they  arc 
'egal.     And  2^/y,  If  the  law  of  parliament  is  part  of  the  law  of 
the  land,  the  judges  muft  take  cognizance  of  one  part  of  the 
'*^^  of  the  land,  as  well  as  of  the  other.  But  thefe  obj  eft  ions  will 
'^ot     prevail.     There  are  two  forts  of  privileges  which  ought 
J^^'er  to  l>e  confounded ;  perfonal  privilege,  and  the  privilege 
^^loiiging  to  thp  whole  colleftive  body  of  that  affcmbly.     For 
|nftance,  it  is  the  privilege  of  every  individual  member,  not  to 
^    arretted ;  if  he  was  arretted,  before  the ^a/.  \2&  i^W,  ^, 
^"^  method  in  Wcjlminjlcr^hall  was,  to  difcharge  him  by  writ  of 
t'^^ilcgc  under  the  great  feal,  which  was  in  the  nature  of  ayi^^r- 
^«caj  to  the  procecoings  ;  and  as  foon  as  it  came  into  the  court  of 
•  ^.  and  was  pleaded  there,  then  it  became  a  record,  and  the 
P'^ading  concluded,  fi  curia  domini  Rfgis pladlum pradiSurri co^- 
^^J^ert  vdxt  aui  dthtat.  Tht  Jlat.  1 1  0  12  »^.  3.  has  altered  this, 
***^  there  IS  now  no  occafion  to  plead  the  privilege  of  a  mem- 
ber 
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ber  of  parliament.  2  Stran.  985.  Holiday  &  al.  verfus  Colond 
Pi  it.  There  is  a  great  difTcrcncc  between  matters  of  privilege 
coming  incident ly  before  the  court,  and  being  the  point  ilfclf 
direflly  before  the  court;  in  the  firft  cafe  the  court  will  take 
notice  of  them,  becaufe  it  is  neccffary,  in  order  to  prevent  a 
failure  of  juftice;  as  in  Lord  Banbury's  cafe,  where  the  court  of 
King's  Bench  determined  againft  the  determination  of  the  Houfe 
of  Lord's ;  but  in  that  cafe  they  confidered  the  legality  and  va- 
lidity of  the  letters  patent,  without  regarding  the  other  right  of 
a  feat  in  the  Houfe  of  Lords,  with  which  the  court  did  not  con- 
cern themfelves.  The  counfel  at  the  bar  have  not  cited  one  cafe 
where  any  court  of  this  Hall  ever  determined  a  matter  of  privi-* 
lege  which  did  not  come  incidentally  before  them.  If  a  qucf- 
tion  is  to  be  determined  in  this  court  touching  a  defcent,  where- 
by property  is  to  be  determined,  and  which  depends  upon 
legitimacy:  that  is,  whether  the  father  and  mother  were  married 
hiwfullv;  this  court  muft  determine  by  the  bifhop*s  certificate; 
but  in  fome  cafes,  where  the  legitimacy  of  marriaffedoes  not  come 
in  queftion,  but  cohabitation  only  for  a  great  length  of  time, 
which  is  evidence  of  a  marriage,  comes  in  queftion,  this  court 
will  determine  according  to  the  verdift  of  a  jur)',  although  the 
courts  of  Wejlminjler-hm  go  by  a  different  rule  from  the  Spiri« 
tual  Courts,  But  the  prefent  cafe  differs  much  from  tnofe 
which  the  court  will  determine;  becaufe  it. does  not  come  in- 
cidentally before  us,  but  is  brought  before  us  direftly,  and  is 
the  whole  point  in  queftion  ;  and  to  determine  if,  we  muft  fuper- 
fcdc  the  judgment  and  determination  of  the  Houfe  of  Commons^ 
and  a  commitment  in  execution  of  that  judgment. 

Another  objeftion  has  been  made,  which  likewife  holds  out 
to  us,  if  purfued  in  all  it's  poffible  cafes,  fome  dreadful  con- 
fcqucnces;  and  that  is,  the  abufcs  which  maj'  be  made  by 
iurifdiftions  from  which  there  is  no  appeal,  and  for  which  abufes 
there  is  no  remedy :  but  this  is  unavoidable  i  and  it  is  better  to 
leave  fome  courts  to  the  obligation  of  their  oaths.  In  the  cafe 
of  a  commitment  by  this  court  or  the  King's  Bencli,  there  is 
no  appeal.  Suppofe  the  court  of  5.  R.  fets  an  exceffive  fine 
upon  a  man  for  a  mifdemeanor ;  there  is  no  remedy,  no  appeal 
to  any  other  court.  We  muft  depend  upon  the  difcretion  of 
fome  courts.  A  man  not  long  ago  was  fentenced  to  ftand  in 
the  pillory,  by  this  court  of  Common  Pleas,  for  a  contempt. 
Some  may  thmk  this  very  hard,  to  be  done  without  a  trial  by 
jury ;  but  it  is  neceffary.  Suppofe  the  courts  fhould  abufe  their 
jurifdiftion,  there  can  be  no  remedy  for  this :  it  v.'^ould  be  a 
public  grievance;  and  redrefs  muft  be  foiight  from  the  Legifla- 
ture.  The  laws  can  never  be  a  prohibition  to  the  Houfes  of 
Parliament ;  becaufe,  by  law,  there  is  nothing  fiiperior  to  them. 
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Suppofe  they  alfo,  as  well  as  the  courts  of  law,  fhouM  abnfe 
the  powers  which  the  conftitutioft  has  given  them,  there  is  no 
redrefs,  it  would  be  a  public  grievance.     The  conllitution  haai 

i)rovided  checks  to  prevent  it*s  happening;  it  muft  be  left  at 
arge;  it   was   wife  to  leave  it  at  large:  fome   perfons,  fome 
courts,  muft  be  trufted  with  difcretionary  powers ;  and  thoi^h 
it  is  pofSble,  it  is  in  the  higheft  degree  improbable,  that  fuch 
abufes  (hould  ever  happen,  and  the  very  fuppofal  is  anfwered  by 
Serjeant  Hawkins^  in  the  place  cited  at  the  oar.     As  for  the  ca(e 
of  the  Chancery  committing  for  crimes,  that  is  a  different  things 
bccaufc  the  Chancery  has  no  criminal  jurifdiftion ;  but  if  that 
court  commits  for  contempts,  the  perfons  committed  will  not 
be  difcharged  by  any  other  court.     Many  authorities  may  be 
drawn  from   the  reign  of  Charles^  but  thofe  were  in  times  of 
conteft.     At  prefent,  when  the  Houfe  of  Commons  commits  for 
contempt,  it  is  very  neceffary  to  ftate  what  is  the  particular 
breach  of  privilege;  but  it  would  be  a  fufficient  return,  to  ftate 
the  breach  of  privilege  generally:  this  do£hine  is  fortified  by 
the  opinion  of  all  the  judges,  m  the  cafe  of  Lord  Skafte/bury^ 
and  I"  never  heard  this  dccifion  complained  of  till  i;-o4  :  though 
they  were  times  of  heat,  the  judges  could  have  no  motive  in 
their  decifion,  but  a  regard  to  the  laws :  the  houfes  difputed 
about  jurifdiftion,  but  the  judges  were  not  cortcerned  in  the  dif- 
pute.     As  for  the  prefent  cafe,  I  am  perfeftly  fatisfied,  that  if 
tord  Holt  himfelf  were  to  have  determined  it,  the  lord-mayor 
\yould  be  remanded.     In  the  cafe  of  Mr.  Murray^  the  judgea 
could  not  hefitate  concerning  the  contempt  by  a  man  who  rc- 
fufed  to  receive  hi$  fentencc  m  a  proper  pofture:  all  the  judges 
agreed,  that  he  muft  be  remanded,  becaufe  he  was  committed  oy 
a  court  haying  competent  jurifdiftion :  courts  of  juftice  have  no 
cognizance  of  the  afts  of  the  Houfes  of  Parliament,  becaufe  they 
belong  ad  aliud  examen.     I  have  the  itioft  perfeft  fatisfaftion  iri 
my  own  mind  in  that  determination.     Sir  Martin  Wright^  who 
Mt  a  generous  and  diftinguifhed  warmth  for  the  liberty  of  the 
fubicft ;  Mr.  Juftice  Denijon^  who  was  fo  free  from  conneftions 
and  ambition  of  every  kind ;  and  Mr.  Juftice  Foftcr,  who  may 
be  truly  called  the  magna  charta  of  liberty  of  perlons,  as  well  as. 
fortunes;    all  thefc  revered  judges  concurred  in  this  point:  I 
am  therefore  clearly  and  with  full  fatisfaftion  of  opinion,  that  the 
lord-mayor  muft  be  remanded. 

Gould  Juftice — I  entirely  concur  in  opinion  with  my  Lord 
Chief  Jullicc,  that  this  court  hath  no  cognizance  of  contempts 
or  breach  of  privilege  of  the  Houfe  of  Commons:  they  are  the 
only  judges  of  their  own  privileges ;  and  that  they, may  be  pro*, 
perly  called  judges,  appears  in  4  Infl.  47.  where  my  Lord  Coke 
fays,  an  alien  cannot  be  elefted  of  the  parliament,  becaufe  fuoh 
aperfon  can  hold  no  place  of  judicature.     Muchflrefs  has  been 
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laid  upon  an  objefiion,  that  the  warrant  of  the  fpeaker  is  not 
conformabie  to  the  order  of  the  houfe*  and  yet  no  fuch  thing 
appears  upon  the  return,  as  has  been  pretended.  The  order 
fdvs  th-it  the  lord-mayor  fhall  be  taken  into  the  cuftody  of  the 
fcijeaiu  or  his  deputy ;  it  does  not  fay,  by  the  ferjcant  or  his 
deputy.  Tins  court  cannot  know  the  nature  and  power  of  the 
procecdin;;^  of  the  Houfe  of  Commons;  it  is  founded  on  a 
oifTcrent  law ;  the  Ux  et  confuHudo  parliamenti^  is  known  to  parli- 
amcnt-incn  only.  Trewynnard'^  cafe,  Dier  59,  60.  When  mat- 
WiikM*ietft,  ^^^j  QJ-  privilege  come  incidentally  before  the  court,  it  is  obliged 
*  '  '^''  to  determine  them  to  prevent  a  failure  of  juOice.  It  is  true 
this  court  did,  in  the  inftance  alluded  to  by  the  counfel  at  the 
bar,  determine  upon  the  privilege  of  parliament  in  the  cafe  of  a 
libel;  but  then  that  privilege  was  promulged  and  known;  it 
cxiftcd  in  records  and  law-books,  and  was  allowed  by  parlia- 
ment itfclf ;  but  even  in  that  cafe,  we  now  know  that  we  were 
niiflaken,  for  the  Houfe  of  Commons  have  fincc  determined,  that 
privilege  docs  not  extend  to  matters  of  libel.  The  cafes  pro- 
duced refpcfting  the  High  Commiflion  Court,  C?c.  are  not  to  the 
prcfctU  purpofc,  bccaufe  thofe  courts  had  not  a  legal  authority; 
the  refoUition  ol  the  Houfe  of  Commons  is  an  adjudication,  and 
every  couit  muft  judge  of  its  own  contempts. 

Blackfton^  }\\^\cc: — I  concur  in  opinion,  that  we  cannot  dif- 
charge  the  lord-mayor ;  the  prcfent  cafe  is  of  great  importance, 
becaufc  the  liberty  of  the  fubjcft  is  materially  concerned.  The 
Houfe  of  Commons  is  a  fupreme  court,  and  they  are  judges  of 
thoir  own  privileges  and  contempts,  more  efpecially  with  refpcft 
to  their  own  members :  here  is  a  member  committed  in  execution 
by  the  judgment  of  his  own  houfe.  All  courts,  by  which  I  mean 
to  include  the  two  houfes  of  parliament,  and  the  courts  of  Hlrflmin- 
ftn^hall^  can  have  no  controul  in  matters  of  contempt.  The 
folo  adjudication  of  contempts,  and  the  punifhmcnt  thereof,  in 
.r\v  uKU)ntT^  belongs  exclufivclv,  and  wiilnuit  interfering,  to 
«vuh  rcrpcriivc  court.  Innnite  confufion  and  difordcr  would 
U^IIvnv,  if  courts  could  by  writ  of  luibfas  ccrpus^  examine  and 
dx^tonr.inc  tV*r  contempts  of  others.  This  power  to  commit  re- 
i lilts  ftori  the  tirft  principles  of  juftJce:  for  if  ihey  liave  power 
t>>  dooido  ;  ihcv  «MJi^hi  to  have  power  to  punifti:  no  other  court 
1;  .01  i%,\i  the  ji;«l;;nutt  ot  a  fuporior  Cv•^u^,  onhc  principal  feat 
ol  ;iil)u>  :  as  I  Taivi  before,  it  wouid  oc canon  iiie  utmoll  con- 
liWi.^Ti,  it  evcr>'  couu  of  this  Hall  ihouid  ha\-e  power  to  examine 
t'  o  \  vV.r.'.^ii'Tu^nts  of  the  other  couns  cf  the  Kail,  for  con- 
to  npts;  fo  that  the  judjrnnem  and  commiiment  of  each  refpec- 
tivo  coxui.  as  10  cot'itciript^,  mr.fi  l>e  tnal,  and  without  controul. 
b  i<  tK  <\^^^iicr,cc^  tlvit  m^v,  with  perloct  fafeiy  and  fecurity,  be 
u  jv^ixd  ux  iV  >iJ»Ji;T<,  a,-;i  i!.c  boa;V^  of  parliaxacn:.  The  Lc- 
3  giflature 
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giflature  fince  the  revolution  (fee  9  £s?  lo  TV.  3.  c.  15.)  have 
created  many  new  contempts.  1  he  objeftions  which  are  brought 
of  abufive  confequences  prove  too  much,  becaufe  thev  are  appli- 
cable to  all  courts  of  dernkr  re  fort:  ct  ab  abu/ii  ad  ujum  non  i/a- 
Unt  confequentia^  is  a  maxim  of  law  as  well  as  of  logic.  General 
convenience  muft  always  outweigh  partial  inconvenience ;  even 
fuppofing  (which,  in  my  confcience,    I  am  far  from  fuppofing)  -» 

that  in  the  prefent  cafe  the  houfe  has  abufcd  its  power.  1  know, 
and  am  fure,  that  the  Houfc  of  Commons  are  both  able  and  well 
inclined  to  do  jullice.  How  prepoflerous  is  the  prefent  murmur 
and  complaint!  the  Houfc  of  Commons  have  this  power  only  in 
common  with  all  the  courts  of  WtftmnjUr-haU:  and  if  any  pcr- 
fons  may  be  fafely  trufted  with  this  power,  they  muft  furely  be 
the  commons,  who  are  chofcn  by  the  people;  for  their  privileges 
and  powers  are  the  privileges  and  powers  of  the  people.  There  is  a 
great  fallacy  in  my  brother ([r/y;?«'s  whole  argument,  when  he  makes 
the  queftion  to  be,  whether  the  houfc  have  aftcd  according  to  their 
rights  or  not?  Can  any  good  man  think  of  involving  the  judges 
in  a  conteft  with  either  houfe  of  parliament,  or  with  one  anotlic^r  ? 
and  yet  this  manner  of  putting  the  queftion  would  produce  fuch 
a  conteft.  The  Houfe  of  Commons  is  the  only  judge  of  its  own 
proceedings:  HoU  differed  (rom  the  other  judges  in  this  point,^ 
but  we  muft  be  governed  by  the  tLvai^  and  not  by  tlic  JingU 
one.  It  is  a  right  inherent  in  all  fuprcnic  courts :  the  Houfe  of 
Commons  have  always  exercifcd  it.  Little  nice  objctlions  of  par- 
ticular words  and  forms,  and  ceremonies  of  execution,  are  not  to 
be  regarded  in  the  acls  of  the  Houfe  of  Commons;  it  is  our 
duty  to  prefume  the  orders  of  that  houfe,  and  their  execution,. 
are  according  to  law.     The  habeas  corpus  in  Murray's  cafe  was  at  ^ 

common  law.     I  concur  imirely  with  my  Lord  Chief  Juftice.  '  ' 

A^ares  Juftice — I  ftiall  ever  entertain  a  moft  anxious:  concern 
for  whatever  regaids  the  liberty  of  the  fubjccl;  I  have  not  the 
vanity  to  think  I  can  add  any  thing  to  the  weiglit  of  the  argu- 
hients  ufed  by  my  Lord  Chief  Juftice  and  my  Brothers  :  I  have 
attended  with  the  utmoft  induftry,  to  every  cafe  and  ?rgument 
that  has  been  produced,  and  moft  heartily  and  readily  concur 
with  my  Lord  Chief  Juftice  and  my  Brothers. 

The  Lord-May  of  was  remanded  to  the  Tower. 

Blaney,  Afligncc  of  Bradney  a  bankrupt,   veffi4s  Hen-  sBiacicRep. 
drick  and  others.     C.  B.  761.  s.  c. 

TND EBITATUS  ajfumpfit  for  money  lent  by  the  bant-  Imrxeffkm^t 
rupt  to  the  defendants,  and  upt>n  an  account  ftated  between  "P^"  *"a*% 
them;  judgment  by  w/ ^;^?/;  and  upon  executing  the  writ  of  b«wecnmcr. 
chant  and  merchacti  the  jury  may  give  intereil  froui  the  day  the  accounc  was  fhtcd. 

inquiry. 
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inquiry,  the  plaintiff  proved  an  account  dated,  and  a  balance  due 
to  the  bankrupt  Eradney  of  3597/.  4J.  3^.  figned  by  the  de- 
fendants»  whereupon  the  jury  gave  that  f urn,  and  81/.  6j.  &/. 
for  intereft  (at  the  rate  of  5/^  per  cent,  per  annum,  from  the 
time  of  fettling  the  account  till  the  bringing  the  aftion)  in  da- 
mages. And  now  Serjeant  Wliitakcr  moved  to  fet  the  inquifition 
afide,  objeQing,  that  the  jury  had  done  wrong  in  giving  intcrett 
Bonb.  X19.  ^"  ^**'*  ^^^^^  ^"'^  '^^^  ^  ^"^^  ^^  ^^^^  caufe;  upon  iTiewing  caufe, 
X  Baniet  149.  Serjeant  Burland  for  the  plaintiff  cited  Vefey^s  Reports,  and  Burro^ 
where  it  was  laid  down,  that  upon  an  account  ftatcd  between 
merchant  and  merchant,  it  fhall  carry  intereft  from  the  time  it 
was  liquidated;  and  of  that  opinion  was  the  court,  viz.  Gould, 
Biacijione  ixnA  A^iircs  Jufticcs;  [abfente  Chief  Juftice  De  Grey) 
They  faid  that  when  a  note  is  due,  it  carries  intereft  from  that 
time,  fo  likcwife,  when  money  lent  becomes  due,  it  carries  in- 
tereft from  the  day  it  becomes  payable;  but  for  money  owing  for 
goods  fold  and  delivered,  no  intereft  fliall  be  allowed. 

The  rule  was  difcharged. 


m  BUk.Rep.  Scott  vcrfiis  Pcrry.     C.  B. 

tsi.  s.  c. 

U/ywirfi*  JN  Jormedon,  Serjeant  Burland  moved  for  leave  to  difcontinuet 
^Blaiotiflf  1.  ^j^  payment  of  cofts,  there  being  a  miftake  in  fetting  out  the 
MpTIubis  cftate-tail  in  the  writ;  and  had  a  rule  to  Oiew  caufe.  Upon 
yncftdin|a  fliewing.  caufe  Serjeant  Jcphfon  for  the  defendant  alledged,  that 
••HJ«*I  he  had  been  ferved  with  an  ejctkment  for  the  fame  lands  by  the 
Ir^^ctt.  *  plaintiff,  and  had  been  thereby  put  to  cofts  and  charges  which 
acAU  ne  could  not  get,  unlcfs  he  Ihoukl  now  be  allowed  them;  and 

that  upon  payment  of  all  the  cofts  in  the  fj^Bmenl  and  xhitjor^ 
mcdon,  he  had  no  objcftion  to  the  plaintiff's  difcontinuing.     - 


Per  curiam.  The  plaintiff  comes  to  afk  a  favour,  and  mnft 
pay  both  the  cofts  in  the  ej"'^ men t  ;\nd  the  formedon;  which  was 
confcntcd  to  by  Serjeant  Burland,  upon  being  permitted  to 
amend  all  the  proceedinprs  in  the  for  medon;  and  a  rule  was  made 
by  confent,  that  the  plaintiff  (hould  be  at  liberty  to  amend  ac- 
cordingly. 
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John  Dawkps  and  Mary  his  Wife  verfus  Lord  De  Loran& 

A&%fA:.  DE  it  remembered,  that  on  the  23d  day  of  January^  j^Dnftpif. 
in  Hilary  term,  in  the  11th  year  of  our  lord  the  particuiw^  * 
DOW  King,  John  Dazvkcs  and  Mary  his  wife,  came  here  into  court  fund  it  not  a 
^y  John  Ray  Her  the  younger  their  attorney,  and  brought  here  °^«^*'*****''*'* 
into  hiiMajefty's  court,  their  certain  bill  again  ft  the  right  honour-  "hcw^h^r* 
^^t  Henry  Earl  oiDeLorane,  having  privilege  of  parliament,  of  acceptor  ac-  - 
^plea  of  trefpafs  upon  the  cafe,  &c.  And  there  are  pledges  of  ^^f^  »*  ««>«- 
Profecution,  (to  wit)  John  Do^dind  Richard  Roe,  which  faid  bill  Rep.' sicf 
follows  in  thefe  words ;   (to  wit)  To  the  j  uftices  of  our  lord  the  ^i  1'    * 
now  King  of  the  bench,  UiddUfcx,  (to  wit)  John  Dawics  and  „pon7S?ri. 
^jy  his  wife,  by  John  Rayngr  the  younger  their  attorney  com-  ting  fappaied 
Pjain  of  the  right  honourable  Henry  Earl  of  De  Loratie  having  pri-  ^^^  ■  *>»"  ^ 
Wlege  of  parliament,  of  a  plea  of  trefpafs  upon  the  cafe,  £?c.  for  mgiinft% 
^3t  whereas  the  faid  Earl,  before  the  intermarriage  of  the  faid  member  of 
hhn  with  the  faid  Mary,  (to  wit)  on  the  8th  day  of  January  in  P^*»*o«ni) 
Je  year  of  our  Lord  1768,  at  Wejlminjler  in  the  faid  county  of  IcLdTaTJi 
^^ffiXf  according  to  the  ufage  and  cuftom  of  merchants,  made  the  ufage  in4 
"Ascertain  bill  of  exchange  in  writing  with  his  own  hand  there-  «"'^ojnof 
*^nto  fubfcribed,  bearing  date  the  fame  day  and  year  aforefaid,  ™"^*^*"^' 
J5^  then  and  there  direfled  the  faid  bill   of  exchange  to  one 
timothy  Brecknock,    by  the  name  and  dcfcription  of  Timothy 
^^^inoci,  Efq.  St.  Mary  le  Bone,  and  thereby  required  the  faid 
*^ihy,  feven  weeks  after  date,  to  pay  to  the  faid  Mary  before 
^^  intermarriage  with  the  faid  John  by  the  name  and  defcrip. 
"On  of  Mifs  Read,  thirty-two  pounds,  and  feventeen  fliil lings 
?^t  of  IVilliam  Steward*^  money,  as  foon  as  he  fliould  receive  it 

fkl  '^^  '^^^  ^^^^^  *"^  ^^^^  ^"^  i\\^TQ  delivered  the  faid  bill  to 
^  faid  Mary,  which  faid  bill  of  exchancje  afterwards,  fto  wit) 
^  the  fame  day  and  year  aforefaid,  at  Wrjiminjler  aforefaid,  in 
,  ^  County  aforefaid,  according  to  the  ufage  and  cuftom  of  mer* 
^^ts,  was  fliewn  and  prefented  to  the  faid  Timothy,  for  his 
1  acceptance 
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acceptance  thereof;  and  the  {sidTimoihy  then  and ' there, accoi 
ing  to  the  ufage  and  cuftom  of  mercliants,  accepted  the  (a 
and  the  faid  bill  of  exchange  afterwards  (to  wit)  on  the  firft 
of  March  in  the  year  aforefaid,  at  Weftminfler  aforefaid,  in  t 


county  aforefaid,  was  (hewn  and  prefented  to  the  faid  Timoi^^^Ji^ 
for  payment  thereof,    but   the   faid  Timothy  then   and    th(  rn 

wholly  refufed  to  pay  the  fame;  of  all  which  faid  premifes,  C 
faid  earl  afterwards,  (to  wit)  on  the  fame  day  and  year  bft  afoi 
faid,  at  IVeJlminJIer  aforefaid,  in  the  county  aforefaid,  had  ~ 
tice ;  by  rcafon  whereof,  and  by  force  of  the  ufage  and  cufton 
merchants;  the  faid  carl  became  liable  to  pay  the  faid  Mary 
fore  her  intermarriage  with  the  {ixAJohn  tne  faid  fum  of  morsK.^^ 
in  the  faid  bill  of  exchange  contamed,  when  he  the  faid  e    i  'm  rl 
Oiould  be  thereunto  afterwards  requefted ;  and  being  fo  liable  m^trxt 
faid  earl,  in  connderation  thereof,  afterwards,  (to  wit)  on  ^t-  l:ie 
fame   day   and  vear  aforefaid,  at  IVeftminfter  aforefaid,  in  ^Tse 
county  aforefaid,   undertook,  and  to  the  faid  Mary  then  a^v~id 
there  faithfully  promifed  to  pay  to  her  the  faid  fum  of  moneys       ia 
the  faid  bill  ot  exclianse  cOntamed,  when  he  the  faid  ear/  fli^  -a.a.Id 
be  thereunto  afterwards  requefted. 

2i/  Count.  An  indcbitattu  ajfampfu  for  50/.  for  goods  Ci>ld 
and  delivered  by  the  faid  Mary  (before  her  faid  intermarriage^  «o 
the  carl. 

3^  Count.  A  quantum  valebant  for  other  goods,  wares  ^nd 
merchandizes,  fold  and  delivered  by  the  faid  Mary  (before  l^^^r 
faid  intermarriage)  to  the  earl;  and  the  plaintiffs  aver,  that  tlie 
fame  were  worth  other  50/. 

Ath  Count.     An  indebitatus  aJfampJU  for  the  further  fuir»     ^^ 
o/.  lent  and  adyanced  to  the  earl  by  the  faid  Mary  before    fa^ 
faid  Inter  marriage. 


i 


c/A  Count.  An  indebitatus  ajfumpfu  for  the  further  funci  <^f 
5o/.  paid,  laid  out  and  expended  to  and  for  the  ufe  of  the  is^^<> 
by  the  faid  Mary,  before  her  faid  intermarriage. 

Breach.  Yct  the  faid  earl  (although  often  requefted  by  the  faid  M^^^ 

before  her  intermarriage  with  the  faid  John^  and  by  the    A*'^ 
John  and  Af^ry  fince  their  intermarriage)  hath  not  yet  naid    ^^ 
faid  feveral  fums  of  money,  or  any  part  thereof,  to  trie  laidil4^9' 
before  the  faid   intermarriage,  or  to  the  faid  John  and  Mttry^ 
or  either  of  them,  fince  their  intermarriage ;  but  hath  whol/y 
refufed  fo  to  do,  and  ftill  doth  refufe  to  pay  the  fame  to  the  fcia 
John  and  Mary ;  whereupon  the  faid  John  and  Mary  fay  ^bfj 
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are  injured,  and  have  fuftained  damage  to  the  value  of  jo/.  and 
therefore  tbey  bring  fuit,  (3c. 

To  this  declaration,  the  carlhxiL  pleads  the  general  iflue,  non 
^umpjit^  to  the  whole  declaration,  and  thereupon  iflue  is  joined. 
Secondly,  by  leave  of  the  court,  the  earl  pleads  in  bar,  as  to  the 
firfi  count  in  the  declaration,  that  the  faid  John  and  Mary 
ought  not  to  have  theix'  aiorefaid  adion  thereof  maintained  aj^nft 
him ;  becaufe  he  fays,  that  the  faid  Timothy  Brecknock  m  the 
faid  declaration  mentioned,  hath  not  at  any  time  hitherto  re- 
ceived any  value  of  the  faid  W,  Steward's  money  mentioned  in 
^  (aid  bill,  or  any  part  thereof,  for  the  faid  earl,  but  the  fame 
Js  ftill  wholly  unpaid :  and  this  he  is  ready  to  verify  :  wherefore 
ke  prays  judgment,  it  the  faid  John  and  Mary  ought  to  have 
u^ir  atorefaid  a£lion  thereof  maintained  againfl  him,  &c. 

W.Davy. 


To  this  plea  the  plaintiffs  demurred  generally,  and  the  defenii 
^'^^  joined  m  demurrer.  ' 

Py  ^the  writingjuppofed  to  be  ajhill  of  exchange.  Jet  forth  in  the 
Ji^  count  of  the  above  declaration , 

^  •*  January  8,  1768. 

3^VEN  weeks  afterdate,  pleafe  to  pay  Mifs /J^rjt/ thirty- 
„  "  two  pounds  and  feventeen  fliillings  out  of  W*  Steward' i 

"^Ojiey,  as  foon  as  you  receive  it,  for 

•*  Your  humble  fervant, 
jf  32.  17s.  **  De  Lorane. 

^1   -*  his  dcinurrer  io  the  plea  in  bar  to  the  firft  courit  in  the  de- 
3  ^.^tion,  was  argued  by  Serjeant  Lei^h  for  the  plaintiff,  and 
^*J^ant  Davy  for  the  defendant^  in  this  term. 

j^^erjeant  Leigh  for  the  plaintiff— This  is  an  afliori  againft  thfe 
j£  J^Wcr  of  a  bill  of  exchange  ;  and  it  is  alledgcd  in  the  declara- 
j      ^.  that  the  bill  Was  prefented  to   Timothy  Brecknock,   the 


a^^^ee,  who  accepted  the  fame  on  the  8th  day  oi  January  1768; 
p^^  that  afterwards,  on  the  ill  day  oX  March  1768,  the  bill  was 
i.^^*ented  to  Mr.  Brecknock  for  payment  thereof,  but  he  then 
^j^J^Tcd  to  pay  the  fame  ;  fo  that  Lord  De  Lorane,  the  drawer,  id 
^^5^Ic  to  pay  the  fame,  by  the  ufage  and  cufloffl  of  merchants. 
V^l,  III.  p  I  expeft 
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i  expeft  it  will  be  obje£led,  that  this  is  not  a  bill  of  ei 
but  only  an  appointment,  or  an  authority,  or  an  onkr 
BrecknocA  to  pay  the  money  out  of  Jr.  Steward's  mc 
foonas  he  Ihould  receive  it;  and  that  the  drawer  ] 
Lorane  never  intended  to  make  hirafelf  chargeable  by  i 
for  that  it  is  not  faid  to  be^i^r  va{ue  received:  but  in  a 
this,  the  cafe  ofMacklead  ycr{us  Snee  and  others,  in  2  /i 
ijj^i.  and  2  Stra.  762,  is  like  this  cafe,  where  the  pla 
clardd,  that  iJ.  B.  drew  a  bill  of  exchange,  dated  2> 
Whereby  he  requefted  the  defendant  one  month  after 
pay  to  the  plaintiff  or  order,  9/.  loj.  •*  as  my  quarterly 
**  to  be  due,  from  the  24th  of  June  to  tlie  27th  of  i. 
•*  next  by  advance  ;*'  and  the  aftion  was  againft  the  d 
Qpon  his  acceptance.  It  was  objeSed,  that  this  was  r 
exchange,  becaufe  it  is  not  to  pay  in  all  events;  at 
compared  td  the  cafe  of  Jocdine  verfus  Leferre,  Eafter 
1  Stri.  591. .  B.  R.  *'  PraVi  pay  out  of  my  growing  fubfiftcnce,  £3c. 
Was  adjuiclgea  no  bill  of  exOTange,  and  which  is  cited 
Raym.  1362.  in  the  cafe  of  Jenny  verfus  Herk^  which  ^ 
a  bill  of  exchange  thus,  **  Pray,  pay  to  H,  1945/*  1 
"  raand  out  of  the  money  in  your  hands,  belonging  to 
**  pfictors  of  the  Devanjhire  mines,  being  part  of  the 
"  rationr  money  for  the  maribr  of  Wejl  Butkley  :^'  whicl 
judged  no  bill  of  eKchange.  But  in  anfwer  to  thefe 
was  urged  on  the  other  fide  (in  the  cafe  of  Mackleod  ve 
and  otfiers)  that  tlie  bill,  in  that  cafe,  was  a  good  bil 
change,  for  that  it  was  not  payable  upon  a  contingency, 
of  a  particular  fund,  but  was  payable  in  all  eventsj  an< 
to  order,  and  was  drawn  upon  the  general  credit  of  th 
not  out  of  the  half-pay ;  for  it  is  payable  as  foon  as  th' 
begins,  for  the  half-pay  mentioned  in  the  bill,  which 
to  be  due  till  three  months  after ;  and  of  that  opiniox 
whole  court,  and  the  judgement  of  the  C  ^.  in  MackU 
Snee^  that  the  bill  was  a  good  bill  of  exchange  was 
[^Nota^  the  reporter  did  not  underlland  how  this  cafe  of 
verfus  Snee^  was  in  favour  of  the  plaintiff  in  the  cal 
-  .  for  it  feeras  to  him  to  be  a  cafe  againft  the  prefent 
Sedquare.'\ 

Serjeant  Davy  for  the  defendant.  This  is  not  a  bi 
change,  for  three  reafous ;  ift.  It  is  not  negotiable,  1 
made  payable  to  order,  2dly,  It  is  not  drawn  for  valm 
.And  3dly,  It  is  to  pay  out  of  a  particular  fund,  i/i. 
William  Steward's  money  as  foon  as  you  receive  it,* 
totally  uncertain^ 

,      .  .  If  * 
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1.  According  to  the  ufa^e  and  cuftom  of  merchants  it  is  of 
xc  very  eflence  of  a  bill  of  exchange,  that  it  be  made  payaUe  to 
>mc  certain  fcrfon  or  his  order ^  or  to  the  order  of  fomt  cer^ 
K»  per/an  (for  a  bill  of  exchange  may  be,  and  very  often  is 
3ade  payable  io  the  order  of  the  drawer  himfelf)  but  this  biU  is 
tot  made  payable  to  the  order  of  any  perfon,  is  not  negotiable^ 

0  cannot  be  faid  to  be  a  bill  of  exchange,  drawn  according  to 
be  piaffe  and  cuflom  of  merchants.  See  Mr.  Cunningham's  trea« 
i£c  on  bills  of  exchange,  &c.  .and  &  Stra.  1211. 

2.  According  to  the  ufage  and  cuftom  of  mercliants  (efpecially 
irhcrcyou  would  charge  the  drawer]  the  bill  muft  be  drawn  for 
fdiu  received^  and  to  (hew  this  there  are  many  cafes  in  the 
loob,  10  Mod.  or  Lucas's  Reports  294,  316.  and  in  Mr.  Cun* 
tmf ham's  book  nlany  cafes  cited.     2  Stra.  1212. 

3.  This  is  a  bill  made  payable  out  of  a  particular  fund^  which 
isheld  not  to  be  a  hill  ot  exchange,  according  to  the  \if<ige  and 
colom  of  merchants,     2  Ld.  Raym.  1361.    jenny  verfus  Herle. 

1  Stra.  591.  S.  C.  2  Ld.  Raym.  1563.  Haydocl  yertus  Lynch^ 
Sft  4  nner  241.    Pearje  and  HTheaiiey^  reported  in  no  other 

Serjeant  Davy  further  faid,  That  fuppofe  this  coul4  be  ^d^ 
i|l4eea  to  he  a  good  bill  of  exchange,  yet  the  drawer  is  not 
Ittble  upon  the  drawing  of  the  bill,  lior  until  the  acceptor  has 
wiled  in  performinj;  his  undertaking ;  Mr.  Brecknock  the  accep- 
tor has  undertaken  to  pay  the  32?.  iys.  out  of  WiUiam  SteW'* 
<ri*s  money  as  foon  as  he  fliall  receive  it  for  Lord  De  LonOu^ 
^  has  pleaded  that  Timothy  Brecknock  hath  not  &t  any  time 
Wicito  received  any  value  ot  the  fajd  William  Steward's  money 
JPftttioncd  in  the  bill,  or  any  part  thereof  for  t|ie  earl;  but  the  . 
»ntt  is  wholly  unpaid,  whicn  is  admitted  by  the  demurrer  to  be 
^Ct  fo  that  brecknock  hath  not  failed  in  performing  his  uni« 
^''naking;  and  therefore  the  drawer  is  not  yet  chargeable,  fup« 
pofiagtms  be  a  good  bill  of  exchange,  wh;9hthe  feijeant  by  no 
^'^cans  admitted,  but  infilled  it  is  not. 

Serjeant  X^A  in  reply,  inTifted*  that  the  plea  was  tlK  becaufe^ 
^^<Kdenyinff  that  Jr^ciiv^fit  accepted  the  bill,  ^hc  plea  tacitly 
™^iu  he  did  accept  the  fame  for  payment,^  as  alled^ed  in  tfa* 
*«laration. 

Lord  Chief  Juftice  Di  Gref — It  is  true,  Brichtock  did  accept 
*c  bill  to  pay  out  of  IViuiam  Steward's  money  as  fo9n  as  he 
^Id  receive  it;  but  is  this  a  geiiiend  afc^ptance  \o*  pay'ia 

9  %  $tI}tlVt 
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Serjeant  Leigh  anfwered — ^That  the  acceptance  is  a  pi 
Brecknock  had  received  William  Steward* s  money;  if 
not  received  the  money  of  Steward^  why  did  he  ace 
bill  ?  And  if  this  is  only  a  partial,  or  a  conditional 
ance|  it 'mull  beconfidered  as  no  acceptance  at  all,  and  t 
drawer  is  liable.  He  gave  no  anfwer  to  the  two  firft  ob 
that  the  bill  was  not  payable  to  order ^  nor  was  made  d 
received^  that  I  heard,  but  only  faid,  that  his  brother  L 
got  all  his  cafes  out  of  Mr.  Cunningham'^  book  of  bills 
change,  &c.  Whereupon  Gould  Jufticc  faid,  that  Mr.  ( 
ham's  book  was  a  very  good  book. 

'  Lord  Chief  Juftice  De  Grey — ^The  court  ought  to  1 
careful  how  they  lay  down  the  law,  in  cafes  of  bills  of  ex 
which  fo  hichly  concern  trade  and  commerce ;  and  the 
fliall  take  a  tew  days  for  further  confideration. 

a  Gould  JnRice — I  was  prefcnt  at  the  Old  Baily  when  s 

was  indited  for  forging  a  bill  of  exchange  ;  and  it  appc 
the  bill  fuppofed  to  be  forged,  that  it  was  neither  mat 
able  to  order y  ovfor  value  received:  all  the  aldermen  then 
at  AieOld  Baily  laid,  it  was  no  bill  of  exchange ;  fo  the  i 
'  was  acquitted.  In  a  little  book  called  Lex  Mercatoria^  u 
various  precedents  of  bills  of  exchange,  fomc  with  vi 
ceived,  and  fome  without  thofe  words ;  but  there  is  not  c 
is  not  made  payable  to  order. 

Judgment  for      After  fome  days  taken  to  confider  this  cafe,   the  Lor< 
the  defend-     Jufticc  delivered  the  opinion  of  the  whole  court  for  the 
^^'  ant  to  the  following  efteft.    • 

Lord  Chief  Jufllce  De  Grey — ^Thc  picadincjs  in  this 
having  before  been  fully  Ibitcd,  are  well  underflood  ;  the  c] 
arifcs  up9n  the  firft  count  in  tlie  declaration,  viz.  whetl 
bill  therein  fet  forth  is  a  bill  of  exchange,  made  accon 
the  cnftom  and  ufagc  of  merchants,  fo  that  an  a6Uon  ' 
thereupon. 

It  was  objefted  at  the  bar  for  the  defendant,  that  tliis  : 
bill  of  excliange,  made  according  to  the  ufage  and  cuf 
merchants,  for  three  reafons ;  ift,  Becaufe  it  is  not  made  ] 
ta  order;  sdly,  That  it  is  not  drawn  for  value  receive 
Iq/lly,  That  it  is  payable  out  of  a  fuppofed  fund,  at  a 
time,  which  was  uncertain,  and  miglu  or  might  not  hap] 

We  fay  nothing  upon  cither  of  the  two  firft  objeQio 
caufe  bur  opinion  that  this  is  no  bill  of  exchange,  is  grt 
upon  t!fe  lafl  objeflion  oilly«     : 
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The  inftrument  or  writing,  which  conftitutes  a  good  bill  of 
exchange,  according  to  the  law,  ufageand  cuftom  ot  merchants, 
is  not  confined  to  any  certain  form  or  fet  of  words,  y6t  it  muft 
have  feme  effential  qualities  without  which  it  ii  no  bill  of  ex- 
change ;  it  muft  cany  with  it  a  perfonal  and  certain  credit  given 
to  the  drawer,  not  confined  to  credit  upon  any  thing  or  Jund; 
it  is  upon  the  credit  of  a  pcrfon\  hand,   as  on  the  hand  of 
the  drawer^  the  indorfor^  or  tlie  perjon  who  negotiates  it ;  he  to 
whom  fuch  bill  is  made  payable  or  indorfed,   takes  it  upon  no 
particular  event  or  contingency ^  except  the  failure  of  the  general 
perfonal  credit  of  the  perfons  drawing  or  negociatin^  the  fame, 
in  the  prefent  cafe,  the  drawer  did  not  make  this  writing  or  in- 
ftrumcnt  upon  his  ovfn perfonal  general  credit,  that  in  all  events 
he  would  be  liable  in  cafe  Brecknock  fhould  not  pay  it  out  of 
ff^iam  Steward's  money  ;  but  both  the  drawer,  and  the  perfon 
fo  whom  payable,  look  only  at  the  fund,  and  no  perfonal  credit 
«  given  to  tne  defendant  the  drawer. 

It  was  objefled  at  the  bar,  that  this  bill  is  accepted  by  Breck^ 

*^^ck  generally,  and  in  an  unlimited  manner :  I  anfwer,  if  the 

till  had  been  drawn  accordingly,  in  a  general  and  unlimited 

^ay,  both  the  bill  and  the  acceptance  would  have  been  good  ;  but 

the  acceptance   muft  mean,   that  Brecknock  accepts  it  to  pay 

out  of  Steward's  money  not  out  of  the  drawer'' s  money:  and  upon 

this  record  it  appears,  that  Brecknock  has  not  received  any  of 

Steward's  money.     I  think  it  would  be  monftrous  to  fay,  that 

either  the  ^/rfla'^r  or  acc^/^/^r  ought  to  pay  this   32/.   ijs,  out  of 

^heir  own  money.     The  cafe  in  Z^. -ftay^w.  1481.  is  not  to  pay  • 

^ut  of  a  contingency,  but  in  all  events.     And  there  is  no  cafe, 

that  I  can  find,  in  any  book,  wherever  an  aftion  would  lie,  as 

"ipon  a  bill  of  exchanffc,  where  the  fame  was  payable  out  of  a 

future  contingent  fund.     The  cafe  of  Andrews  and  Franklin^ 

^  Sira*  24.  was  a  cafe  on  a  promilfory  note,  to  pay  within  two 

'Months  after  fuch  a  fhip  is  paid  off,  and  counts  upon  the  fta- 

^.^te.     It' was  infifted  that  this  is  not  negotiable,  it  being  upon 

^  Contingency  which  may  never  happen ;  but  the  court  held  the 

Paying  off  the  ftiip  is  a  thing  of  a  public  nature,  and  morally  cer^ 

^^^n.     Upon  the  whole,  we  are  all  of  opinion,  that  judgment  as 

^  the  firft  count  in  the  declaration,  muft  be  entered  for  the 

defendant. 


p  3  The^ 
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[See  poft,  p.  Thb  Warden  and  Comltimiaky  of  Ac  Myftfery  of  Cro^^cw 
**'*^  of  tht  City  of  London,  vei^us  the  Archbiiftioj^ia  o 

Canterbury,    and  William  Sackboufe,    Clerk.         I 

quart  impedit.     C.  B. 

mM.   Thii  London.  C^R ED ERICK,    ArcHrilhop    bf   Canterbnrv,       ^a 
rccwiisof  -^     miham  BactAou/^  CleA.  wcrfe  fammancd  t»  m. 

term  iift?^  f^^""  ^^^  wardens  and  commonJilty  of  the  myftciy  of  GroccM-i  of 
R  u.  *  the  city  of  London^  of  a  plea  thtt  lh«r  permit  the  faid  ^TLxxJeuj 
and  commonalty,  to  prefent  a  fit  perfon  to  the  church*  of  Sionf' 
77ors.  i?*^  Mary  U  Bow,  with  the  churches  of  Saint  Pancras^oferJane^  and 
MImUows  Honey-lane^  thefcunto  annexed,  which  is  Vacant,  and 
belon'i^s  tothe  gift  of  the  faid  Wardens  and  comtn^ftahy,  as  theyfjiy; 
The  dedi-  ^^^  whereupon  the  faid  wardens  and  comttKWiaky byG^^r^f  Wuri 
ration  fett  their  attorney  fays,  that  the  faid  wardens  and  commonalfy  of* 
forth,  that  the  tft)^lery  of  Grocers  of  thfe  city  of  totidoH,  were  feifed  otthc 
wJrtfclfed  in  »dvowfon  of  the  church  fii  Alihntlom  Money^lMne,  in  the,  city  rf 
fee  of  the  id.  JLohdon^  as  of  one  iti  grofs  by  itfelf,  as  bf  fee  ted  right ;  and  be* 
Towfon  of  ing  fo  feifed  thereof,  they  the  faid  wardens  'atid  commonrfty, -cli 
H^M^.'une,  *^^  ^7^^  ^^y  ^f  March,  in  the  year  of  <5ur  Lord  1663,  ge- 
in  grofi  |  '  fented  to  the  faid  church,  then  being  vacant,  on^  Thomas  tht- 
that  on  ayth  'chin/on,  their  Clerk,  who  on  the  prefentatioti  of  the  faid  wlfr- 
the'^^eVent-  ^^^^  *"^  commonaky  xvas  admitted,  inftituted,  and  indufted 
cd*thereto  "  into  thc  feme,  m  the  time  of  peace,  in  the  time  of  our  late  fo. 
Thomat  vereign  lord  King  Charles  the  fecond ;  and  the  faid  wardens  and 
Sh^^"^^!  commonalty  further  fay,  that  the  Archbiftiop  of  Canterbury  w» 
mit^ed^&c.'  feifed  of  the  advowfon  of  the  church  of  Saitit  Maty  le  Bow,  as 
that  the  arch-  of  onc  in  grofs  by  itfelf,  as  of  fee  and  right,  in  right  of  his 
biihop  of  archbiflioprick ;  and  being  fo  feifed  thereof, T^r/Atf/Ji  Juxon  thca 
Sfedln  Archbifhop  of  Canterbury;,  oft  thc  1 6th  day  of  05^^^.  in  the 
fee  of  the  ad-  year  of  our  Lord  1662,  in  right  of  his  archbiflioprick,  collated 
▼owfon  ofSt.  j|^(5  faid  laft  mentioned  church,  then  being  vacant,  on  one 
in  g7oft,  irT'  George  Smalboood,  his  Clerk,  and  did  place  and  indud  him  into 
right  of  bU  the  corporeal  poffeflion  thereof;  and  the  faid  wardens  andco*- 
•rchhiflioo.  xnonalty  further  fay,  that  the  faid  a^chbi(hoJ^  was  feifed  of  the 
tlm  wuiiiin  advowfon  of  the  church  of  Saint  Pancras  Sap^r^lane,  as  rf  <^ 
Juxoo,  then  in  grofs  by  itfelf,  as  of  fee  and  ri^ht,  in  right  of  his  arcn- 
««^'^^P»  bifhoprick;  and  being  fo  feifed  thereof,  the  faid  miliam,  then 
oaoher  archbifhop  oi  Canterbury,  on  the  loth  day  oi  June,  ^^^^^J^ 
j66i,  eol-  of  our  Lord|  1662,  in  right  of.  his  archbiflioprick,  collated  the 
latcd  it  o«  . 

George  Smallwood  j  that  the  fame  archbifliop  was  feifed  of  the  advowfon  of  Sl  Pancras  Sopcr  U»«> 
-  ice  in  po($^  in  iilLc  right,  and  loth  of  June  166*1  coUaced  it  on  Samuel  Dillingham }  ^ . « 
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ift  mentioned  church,  then  being  vacant,  on  one  Samutl 
^ham  his  Clerk,  and  did  place  and  indu£l  him  into  the 
real  pofleflion  thereof ;  and  the  faid  wardens  and  com- 
ly,  and  the  faid  archbiftiop  being  fo  refpeflively  fcifcd  of 
Ivowibns,  of  the  faid  churches  as  aforefaid ;  and  the  faid  ^jju^rches^^'** 
lies  being  refpe£Uvely  fo  full  as  aforefaid,  as  well  the  faid  d;ftroye4wy' 
li  called  AUIiallows  liotuy-hnt^  as  the  faid  churches  called  fire. 
Mary  U  Bow^  and  Saint  Pancras  Soper4ant^   were  burnt 
and  deftroye<l  by  fire ;   and  thereupon  by  a  certain  aft  of 
nent,  made  in  the  parliament  of  our  fovereign  lord  Charles 
x>qd,  late  King  of  England^  at  IVeJlminJler^  in  the  twenty-  Aod  there- 
l  year  of  his  reign,  intituled  an  additional  aft  for  rebuild-  "?<>»»  ^  •. 
the  city  ol  London,  uniting  of  parifhes  and  rebuilding  of  the  cwlJt^'^^ 
xal  and  parochial  churches  within  the  {aid  cify ;  it  was,  enaaed^that 
[tt  other  things,  enafted,  that  the  parifhes  of  Saint  Mary  U  A^janAei  of 
Saint  Pancras  Safer  laMy  and  AllhaUows  Honty^lane^  fhould  Bow  Su  ^* 
ted  into  one  j^arifh,  and  the  church  theretofore  belonging  to  i^aocrai  So.. 
d  parifli  of  Saint  Marx  U  Bow,  (hould  be  the  parifh  church  P«'  **««»  wd 
faid  parifhes  fo  united ;  audit  was  by  the  fame  aft  provided,  Honey^-^Mc, 
otwithftanding  fuch  union  as  aforefaid,  each  and  every  of  /houidbe 
xilhes  fo  united,  as  to  all  rates,  taxes,  parochial  rights,  united-  and 
3s  and  duties,  and  all  other  privileges,  liberties  and  re-  c^u^^*' 
whatfoever,  other  than  what  were  therein  before  men-  /houid  be  the 
I  and  fpecified,  (hould  continue  and  remain  diflinft,  and  as  p^"^  church 
oforc  they  were  before  the  making  of  that  a^l ;   and  that  ^Vilhe?*'" 
veral  and  rcfpeftive  patrons  of  the  faid  churches  fo  united,  thatthsie- 
l  and  might  prefent  l)y  turns  to  that  church  only,  which  by  %^ive  pa- 
ft  was  appointed,  to  be  rebuildcdand  ellablilhed  for  the  pa-  r?r'i°^  ^^* 
Imrch  of  the  parifhes  fo  united  as  aforefaid;  the  firil  pre-  founitcr  ^ 
ion  to  be  made  by  the  patron  of  fuch  of  the  faid  churches,  fliould  and 
idowments  whereof  were  of  the  greateft  yearly  value,-  as  "?'s'^' prefcat 
e  faid  aft  of  parliament  more  fully  appears;  by  virtue  of  tbatcburcK 
I  faid  aft  of  parliament,  the  faid  Archbiftiop  of  Canterbury  only;  the"  \ 
;bt  of  his  faid  archbiftioprick,  and  the  faid  wardens  and  ^^^  P^cff"- 
lonalty,  became  fcifed  of  the  faid  advowfon  of  the  faid  ,„aac  by  Ae 
h  of  Saint  Mary  U  Bow,  with  the  churches  of.  Saint  Pan-  patron  of  Aick 
oper  lane,  and  AllhaUows  Honey -lane,  as  of  one  in  grofs  by  **f'^\^"^  . 
as  of  fee  and  right,  and  were  iiit  it  led  to  prefent  to-the  e„Jo^^'nJ,' 
hurch  of  Saint  Mary  le  Bow  in  turns  as  aforefaid,  when  the  whereof  wem 
hurch  Ihould  become  vacant ;  and  the  wardens  and  com-  °^^^*  greaiefc 
Ity  further  fay,   that  after  the  making  of  the  faid   aft  of  By  "virtue 
ment,  the  faid  church  of  Saint  Mary  U  Bow  became  vacant,  whereof  the 
I  death  of  the  faid  George  Smallwood  the  laft  incumbent  of  *"=h^^op 
:hurch,  by  reafon  whereof  Willmm  Sancroft,  then  arch-  bccame7eiT!d 
)  of  Canterbury,  on  the  .23d  day  of  September  in  the  year  of  of  the  advow;- 

»  fon  of  Bow 

,  and  the  other  two  In  fee,  ai  of  one  in  grofs,  and  intitled  to  prefent  to  Bow  Church  as'irfore* 
Phat  after  the  A  jtu:c,  the  church  of  Bow  became  vacant  by  the  death  of  Cforge  SmillVrdoi^ 
iibiibop  Sancrofl',  on  the  a  3d  of  Sept.  1679,  collated  Timothy  Puller. 

Jp  4  our 
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our  Lord  1679,  as  in  his  firft  turn  in  right  of  his  archbifiiopricle^ 

collated  the  laid  church  fo  being  vacant,  on  one  Timothy  PuUtr^ 

his  clerk,   and  did  then  and  there  place  and  indu£l  the  £aid 

Timothy  Puller  \nio  the  corporeal  jpoflcflion  of  the  faid  churcVi  ia 

the  tiiiic  of  peace,   in  the  time  of  our  late  lord  Kinff  Charles  the 

ThiiclMt        fccond  :  and  the  faid  wardens  and  commonalty  further  fay,    ^lat 

CUM  vKint    ^^^  '***^  church  afterwards  became  vacant  by  the  death  of     the 

by  the  death    faid  Timothy  Puller,  whereupon  John  Tillotjon^  then  Archbi.  Aop 

«f  Puller >  and  oi  Canterbury,  on  the  21ft  azy  ox  November,  in  the  year  of      our 

.^.Jfiljl^**'*^   Lord  ^693.  as  in  his  fccond  turn  in  right  of  his  faid  archbifhop  -xick, 

tht  lift  Nov,  collated  the  faid  church,  fo  being  vacant,  on  one  Samuil  Brat^^ori^ 

i«9i,  M  In     his  clerk,  and  did  then  and  there  place  and  induft  the  faidS^«  wtuel 

tuJpi  coluted   ^^^if<^^^  into  the  corporeal  poflcflion  of  the  faid  churcl-i ,  in 

Simuel  Br«d-  tbe  time  of  peace,  in  the  time  of  our  late  fovereiffns  YMgWt  ^am 

Ihrdi  whowu  and  Queen  Mary;  and  the  faid  Samuel  Bradford  fo  being  in  th^  faid 

cfeVtTd*  W&op  ^'"*''*-h  ^'^  aforefaid,  he  the  faid  Samuel  Bradford  was  afterwards 

ofRochelier,   rightfully  and  canonically  created  and  confecrated  bifliop  of  the 


wiidihfchuKh  bilhoprick  of/t<;r4^?fr;  and  the  faid  church  became  vacant  bv 
wmJ^J^ni  ^^^^  promiJtion  of  the  faid  Samuel  Bradford  to  the  faid  bifhoprick 
wheribylCiai  ^*f  Rochyfter,  whereby  his  faid  late  majefh'  King  George  the  firft. 


Om,  I.  by  by  rcafi)n  of  his  royal  prerogative  annexed  to  h^  cro^rn  of 
tJrVwTfbJ  ^^^'^^  Bnfjin,  l>ecame  intitlcd  to  prefent  a  fit  perfon  to  the 
ie*h  ffjuly  t'hurch  aforefaid,  fo  vacant ;  and  thereupon  his  faid  raajefty,  by 
17S0,  p«.  n*tifon  of  his  roy.:l  preroj^aiive  aforefaid,  on  tlie  10th  day  of 
rMt«dd|i<U  j^/y^  j„  ti,^  y^.^;.  ,^f  Qup  Loril  1720,  prefeixtcd  one  Samuel  Ljie^ 
jumufiua.  jj^^^^^  .^  aivinity,  his  clerk,  to  the  faid  church  of  Mary,  k  Bozo. 
church  with  with  the  churches  of  Saint  Pancras  Soper4ane,  ^nA  AllhaUom 
'  K*  ^w  ^'  *^^  IhntTY'lane,  wlio,  on  the  proientaiion  of  his  faid  late  majefly  King 
whTwiiV  ^' ''•'.^"  ^^^  Sf"'  ^^•^^  admitted,  inihtuted  and  induHed  therein, 
•doati  4»  *c.  in  tlio  limo  of  peace,  in  the  rei^ri  of  his  faid  late  majefty ;  and 
•'5J**^*^  the  i*\A  Samuel  L/L  being  fo  clerk  of  the  faid  church,  he  the 
wtTd  wlho*  **i**  ^"^'^^^  ^'P ^^'*^  atterxvards  rii^htfully  and  canonicallv  creat^ 
•r&M^(  and  CxMi*t\ratvvi  bilhop  of   tlie  biihoprick  of  Sani  Afaph.   a^ 

ACiph.  the  faid  church  became  vacant  bv  tlie  promotion  of  the    f^" 

^i^'^"^^  Xr«:c,-<' ly/^  to  the  fiLi  biihoprick  ;'  whereupon  our  late   fovc 
bNhU^c^*-    re!<n  !v*rvl  Ki:i5  (^c^  <r  the  fecimd,   by  virtue  of  his  ro\^  p*"^' 
*fi^**  **^      rv>i;.i:i\  e  a»tiie\cd  to  his  crv>W[i  ot  Cr'a:  Britazu,  became  iniitleci  ^ 
JJ2^*^^*|      pieiVn:  a  Kt  i>erU>n  to  the  church  aforeiaid,  fo  vacant;  wbercup^" 
fta;«^  Do<Vx  o*-»v  fjtid  ta!:e^!!v^,  bv  r^afoii  of  his  rovjl  prero^rative  aforeiaici*  ^^ 
Th<MU4         the  io:h  -.liv  of  A^f-J  in  the  vear  of  o.ir  Lord  174^*  rrefenicd  <c>nc 
tJU  ^ii!r     '^^^""^  AVu^>T.  a.)v4.>r  in  vuvimrv.  h.>  clerks  te  thie  laid  churcrH^* 
wK<>  W4«  *i'   St!tr  Mi»^  '  B  i\  wi:hthe  chiirciu'5  otSai,tt  Pd/t^ras  Su^fier-/^^^ 
iai;ecJ»*!.     jl:u{  A    >^  Vc:. »' f*'*/  ^../tzih-'.  w!v\  on  the  preientation  of  his         y^ 
lace  \ii;e.t\.  \%4i  *i  ::::tci,  i:.:h:u»ed  and  iniuccvi  %hcrcin  in  *-**^ 
ThucAt^u     tune  o:  pv.vux\   ir;  ti^e  time  ot  our  faid   late  Kia^ ;  and  »t^       % 
W4i^l  t:»«*     wjL:d>  u.c  ijud  chuicbi  bccaaie  \*acint.  by  tbe  fiee  refignaiic^** 

k  Oik  «>;  UK  h>  ^^  ft  cc  i«tt4(M£>(m  -ji  CVflor  N««tiMi>  *Hi  ia  yet  «ai«i  ;  br  rea£ia  vhcRof  ?k  hgJJ*^^^ 
ihc  ^Jaiuoih  ^i  ;fi«u  :urii>  iKwg  t-ic  ihU4f  \o  ^Jeoc  a  ie  feriun>  boc  3ie  agfrnrf.'*mi  hiadg  ^^^^^Tw 
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faid  Thomas  Navton,  and  yet  is  void,  by  reafon  whereof  it 
nigs  to  the  faid  wardens  and  commonalty  in  their  turn,  being 
third  turn,  to  prefent  a  fit  perlon  to  the  faid  church  fo  void; 
the  faid  archbijhop  and  William  unjufily  hinder  them  from 
Tenting  a  fit  perfon  to  the  faid  chtircli;  whereupon  the  faid 
dens  and  commonalty  fay  that  they  are  injured  and  have  fuf- 
ed  damage  to  the  value  of  200/.  and  therefore  they  bring 
r  &c. 

Lfld  the  faid  arckbijhop  and  IVilliam  Backhoufcy  by  John  Verm  The  arch« 
their  attorney,  come  and  defend  the  wrong  and  injury  when,  W&opjjenmft 
and  the  faid  archbipiop  faith,  that  the  faid  wardens  and,  S^**"*  ^* 
monalty  ought  not  to  have  their  feid  aftion  againft  him; 
lufe  he  fays,  that  the  declaration  aforefaid,  and  the  matters 
ein  contained,  are  infufficient  in  law  to  enable  the  faid  war^ 
'  and  commonalty  to  have  or  maintain  their  faid  a£lion ;  to 
ch  faid  declaration,  in  manner  and  form  as  the  fame  is  above 
Ic,  he  the  faid  archbijhop  is'under  no  neceflity,  nor  is  he  in  any 
mer  bound  by  the  law  of  the  land  to  anfwer  ;  and  this  he  is 
ly  to  verify:  wherefore,  for  want  of  a  fufficicnt  declaration  in 
behalf,  the  faid  archbijhop  prays  judgment,  and  that  the  faid 
'dens  and  commonalty  may  be  barred  from  having  their  faid 
on  againft  him.     And  the  faid  William  Backhouji  fays,  that  he  The  other df, 
«rfon  of  the  faid  chui-ch,  imparfoned  in  the  fame  on  the  pre-  Uo"*l-*"'j^jJ^ 
tation  of  the  faid  archbijhop,  and  that  the  faid  wardens  and  tha"  hf  Upi. 
monalty  ought  not  to  have  or  maintain  their  faid  aftion  againft  fon  of  the  faid 
1 ;  becaufe  he  fays,  that  true  it  is,  that  the  faid  wardens  and  «|»»'«^>«nthe 
\monalty  were  feifed  of  the  advowfon  of  the  church  of  All-  Snhe  areh" 
^ws  tionry-lancy  and  prefented  thereto  the  faid  Thomas  Hut-  blfhop,  that 
i/hn,  as  in  the  faid  declaration  mentioned;  and  that  the  then  ^y*"?^**"'*** 
hbijhpp  ol  Canterbury  was  feifed  of  the  advowfon  of  the  church  hiSe 'their** 
^int  Mary  U  Bow,  and  collated  the  fame  church  on  the  faid  aaion. 
rge Smallwood,  as  in  the  faid  declaration  mentioned;  and  alfo  ^^.*^."|^ 
^the  faipe  arckbijkop  was  feifed  of  the  advowfon  of  the  church  u^edofAS^ 
^aint  Pancras  Soper-lanc,  and  collated  the  fame  church  on  hallowiHo- 
faid  Samuel  PHlingham,  as  in  the  faid  declaration  mentioned  ;  n«y-l*n«»«o* 
that  the  faid  three  churches  were  deftroyed  by  fire ;  and  that  Huohinfom 
•l>e  faid  aft  of  parliament  it  was  enafted  in  fuch  manner  and  that  the  arth- 
n  as  in  the  faid  declaration  is  alledged;  and  that  thereupon  J*.*}!?^!? 
faid  archbjkop,  and  the  faid  wardens  and  commonaft\\  be-  cYiwzh  fai 
c  feifed  otthe  faid  advowfon  of  the  faid  church  ot  Saint  collated 
y  le  Bow,  with  the  churches  of  Saint  Pancras  Sopcr-lane,  Smaiiwood; 
^//hallows  Honey-lane,  and  were  intitled  to  prefent  thereto  biS,Vp  mi** 
^^ch    manner    and   form   as    in  the  faid  declaration  men- feifed  of  Sc 

Pancrat  So- 
"^^9  and  collated  Dillirgham;  that  the  three  churches  were  burnt;  and  that  by  ftaiute  it  wat 
^^in  the  declaration  ;  and  that  thereupon  the  archbtihop  and  plaiatifFs  became  feifed  and  in- 
^  ptcfeotj  as  in  the  decUratioa|  and  that  Bqw  church  became  yacant  by  the  death  of  Small* 

tioncd ; 
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our  Lord  1679,  as  in  his  firft  turn  in  right  of  his  archbifliO| 
collated  the  laid  church  fo  being  vacant,  on  one  Timothy  t 
bis  clerk«  and  did  then  and  there  place  and  indud  th« 
Timothy  Puller  into  the  corporeal  pofleflion  of  the  faid  cbui 
the  time  of  peace,  in  the  time  oi  our  late  lord  King  Chari 
•not  the  fecond :  and  the  faid  wardens  and  commonalty  further  lay 
can*  vacant  ^^^  '^'^  church  afterwards  became  vacant  by  the  death  c 
by  the  death  faid  Ttmotky  Pullcr,  whereupon  John  Txllotfon^  then  Arcbl 
ofPuilMiand  of  Ciw/^r^ary,  on  the  21ft  day  of  iV<7wtfw^r,  in  the  year  o 
TUi^iM  on  ^""^  ^^93»  ^  ^"  ^^*  fecond  turn  in  right  of  his  faid  archbifhoj 
the  sift  Not.  collated  the  faid  church,  fo  being  vacant,  on  one  Samuil  Br  a 
1693,  u  in  his  clerk,  and  did  then  and  there  place  and  indu6l  the  faid  5 
Sif^^ted  ^^^0^^  in^o  the  corporeal  pofleflion  of  the  faid  churc 
Samuel  Brad-  the  time  of  peace,  in  the  time  of  our  late  fovereiffns  King  IV 
lord,  who  wu  and  Queen  Afary;  and  the  faid  Samuel  Br  ad  ford  fo  being  in  th 
^attdWfliop  ^^"'■ch  as  aforefaid,  he  the  faid  Samuel  Bradford  was  after 
ofRochefter,  rightfully  and  canonically  created  and  confecrated  biftiop  < 
iandthc  church  biftioprick  of  A?t:4£/7tfr.'  and  the  faid  church  became  vaca 
«m^**J^'nf  ^'*^  promotion  of  the  faid  Samuel  Bradford  to  the  faid  bifhc 
whereby  iCing  of  Rochejkr^  whereby  his  faid  late  majefh'  King  George  th< 
Oeo.  I.  by  by  reafon  of  his  royal  prerogative  annexed  to  his  crov 
t^e'^^^c  ^^^^^  Britain,  became  intitlcd  to  prefent  a  fit  perfon  U 
loth  of  July  church  aforefaid,  fo  vacant ;  and  thereupon  his  faid  majefl) 
17x0,  pre-      reafon  of  his  royal  prerogative  aforefaid,   on  the   10th  <i 

t^Lxml  ^^^^^  *"  ^'*^  7^^  ^^  ^^^  ^^^  *7^^'  prefeated  one  Samuel 
tbBow  *  *  doctor  in  divmity,  his  clerk,  to  the  faid  church  of  Mary.  U 
church  with  with  the  churches  of  Saint  Pancras  Soper-lane,  and  Mlhc 
Ih^  **h*^'  '^**  /fo;/(?y-/fln(r,  who*  on  the  prefentation  of  his  faid  late  majefly 
wh^waV  George  the  firft,  was  admitted,  inftituted  and  induced  th< 
admitted,  &c.  in  the  time  of  peace,  in  the  reign  of  his  faid  late  majefty 
XSL^'^xT^  the  faid  Samuel  hjlc  being  fo  clerk  of  the  faid  church.  \ 
cqpatedbilhop  faid  5tf/»i/<r/ Z^?  was  afterwards  rightfully  and  canonicallv  cr 
efSaiac  and  confecrated  bifliop  of   the  bilhoprick  of  Sant  Afaph 

Afaph.  the  faid  church  became  vacant  by  the  promotion  of  the 

King^G!^"i.  ^^^^^^  ^fi^  to  t^e  faid  biftioprick  ;  whereupon  our  late 
Iryhisprero-  reign  lord  King  George  the  fecond,  by  virtue  of  his  royal 
gative,  on  rogdtive  annexed  to  his  crown  oi  Great  Britain,  became  intitl 
»7^^pre-  prefent  a  fit  perfon  to  the  church  aforefaid,  fo  vacant ;  where 
rented  Doaor  onr  faid  late  kin^r,  bv  reafon  of  his  royal  prerogative  aforefai 
Thomas  thc  1 6th  day  of  April  in  the  year  of  our  Lord  1744,  prcfente< 
WL^iT^Jier  ^'i^'^^^  Newton,  doaor  in  divinity,  his  clerk,  to  the  laid  chur 
who  wat  ad-  Saint  Mary  le  Bow,  with  thc  churches  of  Saint  Pancras  Soper 
nutted,  &c.  and  Allkalloius  Hon^y-lane,  wlio,  on  the  prefentation  ot  hii 
late  Mdjefty,  was  admitted,  inftituted  and  indufted  t^ierein  i 
That  after,  time  of  pcacc,  in  the  time  of  our  faid  late  King;  and* 
waids  the       wards  the  faid  church  becanlc  vacant,  by  the  free  refignati 

church  be- 

cjmc  vacant  by  the  free  refignation  of  Do£lor  Newton,  and  is  yet  void ;  by  reafon  whereof  ?l  bel« 

the  plaintiffs  in  their  turn,  beios  the  third,  to  prefent  a  fit  perfon,  but  the  dcfendanu  hinder  tb 
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^hc  (aid  Thomas  Newton^  and  yet  is  void,  by  reafon  whereof  it 
l>eIon^$  to  the  faid  wardens  and  commonalty  in  their  turn,  being 
€he  third  turn,  to  prefent  a  (it  perion  to  the  faid  church  fo  void; 
yet  the  faid  archbijhop  and  William  unjuftly  hinder  them  from 
'prefenting  a  fit  perfon  to  the  faid  church;  whereupon  the  faid 
^muardens  and  commonalty  fay  that  they  are  injured  and  have  fuf- 
Cained  damage  to  the  value  of  200/.  and  therefore  they  bring 
^uit,  &c. 

And  the  faid  archbijhop  and  IVilliam  Backhoufe,  by  John  Vcr^  The  arch- 
Tion  their  attorney,  come  and  defend  the  wrong  and  injurv  when,  W&op  jjemw* 
£3c.  and  the  laid  archbipiop  faith,  that  the  faid  wardens  and,  ^"*"*  ^* 
€^ommonalty  ought  not  to  have  their  feid  aftion  againft  him; 
l^ecaufe  he  fays,  that  the  declaration  aforefaid,  and  the  matters 
^lierein  contained,  are  infufficient  in  law  to  enable  the  faid  war^ 
^ens  and  commonalty  to  have  or  maintain  their  faid  a£lion  ;  to 
"^^hich  faid  declaration,  in  manner  and  form  as  the  fame  is  above 
xnadc,  he  the  faid  archbijhop  is'under  no  neceflity,  nor  is  he  in  any 
xuanncr  bound  by  the  law  of  the  land  to  anfwer  ;  and  this  he  is 
ready  to  verify:  wherefore,  for  want  of  a  fufficient  declaration  in 
this  behalf,  the  faid  archbijhop  prays  judgment,  and  that  the  faid 
'^^^rdens  and  commonalty  rtizy  be  barred  from  having  their  faid 
a6lion  againft  him.     And  the  faid  IVilliam  Backhouji  fays,  that  he  Tbeotherdf, 
Js  parfon  of  the  faid  church,  imparfoned  in  the  fame  on  the  pre-  Jiiul'r'i^jiJ^ 
»5?ntation  of  the  (aiid  archbi/hop,  and  that  the  faid  wardens  ^»^  that  hfu par. 
f^^n^monalty  ought  not  to  have  or  maintain  their  faid  aftion  againft  Ton  of  the  faid 
"irri;  becaufe  he  favs,  that  true  it  is,  that  the  faid  wardens  ^^^  ^^^^^^^'^^^^ 
^^^monalty  were  feifed  of  the  advowfon  of  the  church  of  M-  Snhe  areh" 
^^ows  Honey. lancy  and  prefented  thereto  the  faid  Thomas  Hut-  bifhop,  that 
^^^nhn^  as  in  the  faid  declaration  mentioned;  and  that  the  then  «^«P^a*'n^»ft 
^^^^bijhop  oi  Canterbury  was  feifed  of  the  advowfon  of  the  church  hiSe  their 
S^*    'Saint  Mary  le  Bow^  and  collated  the  fame  church  on  the  faid  aaion. 
\^^^g^  Smallwoody  as  in  the  faid  declaration  mentioned;  and  alfo  ^*.**.^^ 
*l.^tthe  faipe  archbifliop  was  feifed  of  the  advowfon  of  the  church  fdifrd  of  M^ 
*^   ^aint  Pancras  Soper-lanc^  and  collated  the  fame  church  on  halbwiHo- 
'^^^  faid  Samuel  pHlingham,  as  in  the  faid  declaration  mentioned  ;  n«y-l^e»«o* 
» '^^  that  the  faid  three  churches  were  deftroyed  by  fire ;  and  that  Huahinfooi 
^3^  the  faid  aft  of  parliament  it  was  enafted  in  fuch  manner  and  that  the  arth- 
5^*"3n  as  in  the  faid  declaration  is  alledgcd;  and  that  thereupon  J*.^?^? 
*^^  hid  archbijhop,  and  the  faid  wardens  and  commonalt\\  be-  church^,  auT 
jl^^^e  feifed  otthe  faid  advowfon  of  the  faid  church  ot5af/r/ collated 
^^•*^/)'  le  Bow^  with  the  churches  of  Saint  Pancras  SopcrJane,  Smailwood; 
-  *^  ^  AUhallows  Honey. lane,  and  were  intitled  to  prefent  thereto  wSiVp  to'*** 
^        fuch    manner    and   form   as    in  the  faid  declaration  men- fcifcdofSt, 

^^^  Pancroa  So- 

^,^*''*^ne,  and  coHated  Dillingham;  that  the  three  churchrs  were  burnt;  and  that  by  fta.ute  it  wat 
^^^^^edasin  the  declaration  ;  and  that  thereupon  the  archbiihop  and  plaintiffs  became  feifed  and  in- 
^^^  to  prefent^  as  in  the  dedaratioai  and  that  Bojw  church  became  yacant  by  the  death  of  SmalU 

tioncd ; 
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-the  fame  on  the  collation  of  the  faid  arckln/kops  and  this  ^  ^  ^^ 
faid  William  Backhouft  is  ready  to  verify:  wherefore  he  prs^^^^^ 
judgment  if  the  faid  wardens  and  commonalty  ought  to  have  Um^^^if 
aforefaid  a£lion  againft  him,  &c. 

W.  Jfephr^^n. 

PbindflTs  join      And  the  faid  wardens  and  commonalty  fay,  that  the  faid     ^iSe. 
Irfdf SIT"'    claration,  and  the  matters*  therein  contained,  are  fufficient.  ij^ 

wchbiibais     '^^  ^^^  tliem,  the  faid  wardens  and  commonalty^  to  have  ^^  w\i 
tniprty         maintain  their  aforefaid  a£lion  againft  the  faid  arckbijhop:  wl  m  &  ch 
jodgmcBt  and  fj|jj.  matters  the  faid  wardens  and  commonalty  are  ready  to     '^^e- 
Lchbl^.     rify;  and  fmce  the  faid  archbijhop  hath  not  given  any  anf  ^%^^r'er 
thereto,  the  faid  wardens  and  commonalty  pray  judgment,  aarm  <:i  a 
vrit  to  the   faid  archbijhop^    for  tliat  the    laid  archbijhof^        i% 
named   in  the  original  writ  of   the   faid   wardens   and  c=:€^^n^ 
monaUy. 

The  piiio-  And  as  to  the  faid  pica  of  the  faid  William  Backhoufe^  by  lc\  im 
*i**>"^**  above  pleaded,  the  faid  wardens  and  commonalty  ivj^  that  tlmey, 
Wf)  Syi  '  '^y  reafon  of  any  thing  in  that  plea  alledged,  ought  not  to  oe 
they  ought  precluded  from  having  their  aforefaid  aftion  againft  the  faid  Tf^l- 
^^^  liam^  becaufe  protefting  that  the  endowment  of  the  faid  chvirch 
caufe  proteft-  ^^  Allhallows  noney-lone^  was  not,  at  the  time  of  making  of"  the 
ing,  that  faid  a£l  of  parliament,  of  greater  value  than  the  faid  churcVi  of 
Allhaliowf  Saint  Pancras  SoperJane :  protefting  alfo,  that  the  faid  ^^^^« 
ISlTn^t!*!?  Tillotfon,  archbilhop  of  Canterbury,  m  the  faid  plea  mentioned, 
the  time  of  did  not  ufurp  upon  the  faid  wardens  and  commonalty,  in  man  ner 
making  faid  and  form  as  the  faid  William  Backhoufe  hath  above  in  that  j>lca 
w^c^terviflue  ^llcdged ;  for  a  replication  in  this  behalf,  the  faid  rvar^x  ^^d 
than  St.  Pan-  commonalty  fay,  that  the  faid  church  became  vacant  by  the  t«"ec 
craijofoteft-  refignation  of  the  faid  Thomas  Newton,  and  yet  is  voia;  by"  rca- 
Afchbiiop*^  fon  whereof  it  belongs  to  the  faid  wardens  and  commonalty  in 
TUJotroo  did  their  turn,  being  the  third  turn,  to  prefent  a  fit  perfon  to  the 
not  «furp  ^aid  church  fo  void  ;  yet  the  faid  archbiftiop  and  Williap^  ^^n- 
"ui?i-^.  juft^y  hinder  them  from  prefenting  a  fit  perfon  to  the  *iwl 
For  rcpUeatf-^cburch,  as  the  faid  wardens  and  commonalty  have  above  in  t:lneir 
©n, the plain-Tfaid  declaration  alledged;  without  this ^  that  it  belonged  to  ^^ 
Sw'ehufch"'  ^^^  wardens  and  commonalty  to  prefent  to  the  faid  church  att  the 
became  va-  fecond  turn,  when  the  fame  became  vacant  by  the  death  of  the 
cant  by  the  faid  Timothy  Puller,  in  manner  and  form  as  the  faid  W^-^'^^ 
SSftcI^New^  ^^^''^^^  hath  above  in  that  plea  alledged;  and  this  they  are 
ttHi,and  it^'  ready  to  verify:  wherefore  they  pray  judgment  and  a  writ  t:c>  the 
belongs  to  faid  archbifhop,  together  with  their  damages  by  reafon  of  ^w 
plaintiffs  to     faid  impediment,  to  be  adjudged  to  them,  Be. 

turn,  yet  the 

archbifliop  and  defendant  hinder  them.    Without  this,  that  it  belonged  to  plaintiffs  to  prefeti^atew 

Second  tarn  wbcfi  the  church  became  vacant  bj  the  death  of  Pulleri  as  Backhcufe  bai  aliecStfed  in 

''•^'"-  And 
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the  titse  of  peace,  in  the  time  of  our  faid  late  Sorvcreins  King 
WiBiam  and  Queen  Mary ;  and  the  faid Samuel Bradfinrd  iohekug  Tlut  Bui' 
ia  the  faid  church  as  idorefaid,  he  the  faid  Samud  Bradford  was  ^^^  '*^ 
afterwards  rightfuUjr  and  canonically  created  and  confecmted  church,  wai 
ij/Kii{^  of  the  bifiioprick  olRochefter;  and  the  faid  church  be- created  hi- 
came  vacant  by  the  promotion  of  the  hid  Samuel  Bradford  to  '^^^'^ 
the  faid  hiflioprick  of  Roch^kr^  whereby  his  faid  late  majefty  "***"•    ^ 
Ki^g  George  the  Firft,  by  reafon  of  his  royal  prerogative,  du- 
plexed to  the  crown  ol  Great  Britain,  became  imitled  to  prefent 
«  fit  perfen  to  the  fame  church  fo  vacant ;  andthereupoam  iaid  AodKlif 
Biajefty,  by  reafoti  of  his  royal  prerc^ative  aforefaid,  on  die  £ud  ^J^JJt 
10th  day  of  TtUy,  In  the  faid  year  ot  our  Lord  1 720,  pTefem«d  J^^Jil 
otie  Sam/uel  ufle,  dodor  m  divinity,  his  clerks  to  die  £aiid  cfavirch  prerogative, 
of  Saint  Mary  le  Sow,  with  the  churches  of  Saiitt  Paacras  Cf^^- 
S4Hfer4ane,  and  AUhaUows  Honey 4ane.:  who,  oa the  pnefemitkm  wbomiSu 
ot  his  faid  late  majefty  King  George  the  Firft,  was  aamittcd,  in-  mitted,  &c. 
ftituted  and  indufted  therein,  in  the  time  of  peace,  in  the  reien  |\"J*  l>oaor 
«f  his  late  majefty;  and  the  faid  &xi»t<tf/Z^,  being  ifodcrk  of  the  ^fjrlTof^ 
laid  oliurch,  he  the  faid  Samuel  Ixjk  was  MterwarcSri^^nUyaad  (aidchoitlk, 
canonically  created  and  confecrated  injkap  of  the  Inlhopritk  of  ^*«  «e«e^ 
S^%t  Afaph  ;  and  the  faid  church  became  vacant  by  the  promo-  ^{tS.^^ 
tion  of  the  faid  Samuel  Lifle  to  liic  faid  )>iAioprfck,  wiheoreapon  Aodltii^ 
our  late  fovereign  lord  King  George  the  Second,  ty  virtue  ok  hk  Oeorge  id. 
royal  prerogative  annexed  to  iiis  crown  of  Grtai  Britain,  l^ecame  ^^'^SdT 
intitled  to  prefent  a  fit  perfon  to  the  faid  church  fo  vacsmt ;  oriVpril 
whereupon  our  faid  4ate  King,  by  reafon  of  hts  royal  prerogittive  i744»F«- 
aforclaid,  on  the  i6ih  day  of  jipriL,  in  the  year  of  oor  Lord  1744,  ^°J^™^ 
prefented  one  Thomas  Newton,  do£k>rin  divinity,  his  clerk, lo  tiae  wl»ad^iuA, 
faid  <;harch  of  Saint  Mary  le  Bow,  with  the  churclics  of  Saint  && 
Pancras  Soper^lane,  and  Mlhallows  H(meyJane:   who,  on  the 
.prefentation  of  his  faid  late  roajefly,  was  admitted,  inftituted 
and  indu£led  dierein,  -in  the  time  of  peace,  mihe time iof  our 
faid  late  lord  the  Kir^;  and  afterwards  the  fame  church  became  tod^^kw. 
vacant  by  the  free  refignation  of  the  bid  Thomas  *Newion,  by  ^''**' 
Yeafon  whereof  it  then  belonged  to  the  faid  iprchntar^hbi/kap  in  camevae^K 
*liis  turn,  being  the  third  turn,  to  collate  the  £uxie  church  on  a  br^tke^eif* 
•fit  perfon ;  and  that  thereupon  the  laid  jirefcnt  jorckhjkat  "col-  "J^  g^ 
-lated  the  fame  church,  fo  being  vacant,  «n  Oaim  the  &fd  William  Si^  *JTii^ 
Backhoufe,  his  clerk,  and  did  then  and  there  place  and  mluA  him  fM^vheroof 
into  the  corporeal  poifeflion  of  .the  fiime  church,  in  the 'time  of  |J*^*V**  • 
•peace,  in  the  time  of  our  lord  the  now  King*  tcrfore  the  »ff^i»>g'i^i^{SJfti 
of  the  faid  writ  of  the  faid  ^wardens  and  commonahy ;  and  die  prtfentio^^ 
-faid   William,    by  realbn  thereof,   from  tfaenxxform  hitherto  thitdtnni, 
hath  been,  and  lull  is,  parfon  of  the  Ikme  obundi  noparibnedin  ^^^^^^ 

coUaccit^he 
defendant  Backonfe,  before  the  i  Suing  of  the  writ  of  the  plaintiff's;  by  reaiba  whereof  iBackkotffe  4i 
AUL parfea  iopaiiboed  oftbe  chitfch } '  aad tthii,  it^  «hirelbiCt  4ic. 

'1  idM 
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The  tide  of        To  fliew  the  plaintiflfs  title  to  prefent  a  fit  peribn  to  the  thxm 
u^£±^*^  of  ^aint  Mary  U  Bow^  as  in  their  third  turn ;   the  declant^ 
Sliijjjiii^,     riled^s,  that  they  were  fcKcd  of  the  advowfon  of  the  chui 
&ordy  toed,  of  JUhalloxvs  Honey -lane,  aad  in  the  year  1663  prefcnted  7il^ . 
Buichinfon^  who  was  ^thereunto  admitted,  &c.    That  the  Ai 
bifliop  of  Canterbury  was  feifed  of  the  advowfon  of  the  chc 
of  Saini  Mary  U  Bow,  in  right  of  his  arclibi(iK>prick,  and 
Archbiihop  Juxon,  in  tlie  year  i66f,  collated  tlie  £uneonG#4 
Smallwood:  and  that  the  fame  archbiihop  w^  feifed  of  the 
vowfon  of  the  church  of  SainJt  Paacras  SeperUanty  in  right  of 
«rchhi(Iioprick»  and  in  the  year  1662  collated  the  fame  onSawm 
JMUin^ham.    And  the  plaintiffs  and  the  archbiihop  being  fo   xre. 
feefiively  feifed  of  the  advowfons  of  thofe  churches,  and     diic 
iame  being  fo  refpcftively  full  as  afore{aid,  were  all  burnt  do^VMrn 
and  dettfoyed  by  Hre;  and  thereupon  by  an  ad  of  parlianruent 
made  in  the  twenty-fccond  year  ot  King  Charles  the  iecondp     mn- 
tituled  an  additional  ^&  for  rebuilding  of  the  city  of  Lm^^n^ 
uniting  of  pariihes,  and  rebuilding  ot  the  cathedral  and  p^jno* 
chial  churches  within  the  faid  city,  it  was  (among  olher  thixijgs) 
enafled,  that  the  parifhes  of  Saint  Mary  le  Raw,  Saint  Pamcwnai 
Soper-lane,    and  MkaUows  Honey'lane,    Oiould    be  imited   ivsto 
one  parijhy  and  the  church  theretofore  belonging  to  the  parilh    of 
Saint  Mary  le  Bow,  (hould  be  the  parijh  church  of  the  parift^cs 
fo  united ;  and  it  was  thereby  provided,  that,  notwithftaii<lx Ji( 
fuch  union,  each  of  the  parimes  fo  united,  as  to  alt  rates»    p>* 
rochial  rights,  charges  and  duties,  and  all  other  pnvil^flcs*   J^* 
berties  and  refpefts  whatfoever,  other  than  what  were  therein* 
before  mentioned  and  fpecified,    (hould   CQntin^fi  and  reir>^« 
diftin£l,  and  as  theretofore  they  were  before  the  making  of  ^*Jf 
«bft  ;  and  that  the  ftveral  and  refpeSiue  patrons  rf  the  ckurdk^^J^ 
united,  Jlwuld  and  might  prefent  by  turns  to  that  church    ^»/» 
vhich  by  that  aH  was  appointed  to  be  rebuilded  and  ^abUJke/^  J^"^ 
the  panjli  church  of  the  panjkes  fo  united  i  the  firft  prefent^*  »^ 
to  be  made  by    the  patron  ot  fuch  of  the  faid  churches^     ^ 
endowments  whereof  were  of  the,  greaeejl  yearly  value.     By  vi«^JJ5 
of  -which  aft,  the  archbiOiop  of  Canterbury,  in  right  a^    "** 
archbiflioprick,  and  the  faid  to6Lrdens  and  Cfimmonwy^  \ipc^^^^ 
feifed  of  the  advowfon  of  the  church  of  Saint  Mary  k  -^^' 
with  the  churches  of  Saint  Paneras  SoperJane,  msi  /ffi^t£i^^\ 
Honey  Jane,  as  of  one  in  grofs  by  itfelf,  as  of  fee  and  rig^it,     ^^'^ 
were  intitled  to  prefent  to  the  church  of  Saint  Mary  kSact^*   T^ 
turns  as  aforefaid.     And  the  plaintiffs  further  fa^',  that  aftr^"   ?^^ 
making  of  the  faid  aft,  the  church  of  Saint  Mary  k  Sou^      ^! 
came  vacant,  by  the  death  of  the  faid  George  SmallwQtfd^  by  r^=^^.^ 
-whereof  archbiihop  Sancroft,  on  the  23d  of  September  ^^iSf'V^i 
in  his  firil  turn,,  in  right  of  his  archbilhoprick,  collated  the?-  ^^^--K 
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And  the  fald  William  Backhoufe  faith,  that  the  faid  plea  of  the  The  tlefcn- 
feid  wardens  and  commonalty,  bv  them  above  in  reply  pleaded  ?*"l*J*' 
to  the  faid  plea  of  the  faid  Wtlliam  Backhovfc^  and  the  matters  ^^^  ^^^ 
therein  contained,  are  not  fufficient  in  law  tor  the  faid  wardens  ^^am\ 
und  commonalty  to  have  or  maintain  their  faid  aftion  againft 
him  ;  to  which  faid  replication,  in  the  manner  and  form  as  the 
fame  is  above  made,  he  the  faid  Wdliam  Backhoufe  is  under  no 
neceflity,  nor  is  he  in  any  manner  bound  by  the  law  of  the  land 
to  anfwer;  aftd  this  he  is  ready  to  verify :  wherefore,  for  want 
of  a  fufficient  replication  in  this  behalf,  the  faid  William  Back- 
A^tt/J  prays  judgment,  and  that  the  {^\A  wardens  and  commonalty 
may  be  barren  from  having  and  maintaining  their  faid  aftion 
ag^ainft  him,  £5?f.     And  for  caufes  of  this  demurrer  in  law,  the  and  ftewtfor 
faid  WtUtam  Backhoufe,  according  to  the  form  of  tiic  .(latute  in  '^J"*^**?^' 
fuch  cafe  made  and  provided,  Ihews  to  the  court  here  thcfe  Jifflh.vc!^ 
caules  following ;  (to  wit)  for  that  the  faid  wardens  and  com*  travrrfcd  any 
tnonalty  have  not  traverfed,  or  attempted  to  put  in  iflue  any  "Mtterof f-a 
matter  of  h&  alledged  by  the  faid  Wiltiam  Backhoufe  in  his  faii  the  p1«.r^ 
plea;  but  have  travericd,  and  attempted  to  put  in  iflue  a  matter  have cr«veffe4 
of  law,  to  be  tried  by  a  jury ;  and  for  that  the  faid  replication  ^«^-^9iUm» 
h  in  other  refpeQs  infufficient  and  informal,  &c. 

W.  Jephfon. 

And  the  faid  wardens  and  commonalty  fay,  that  the  faid  plea  joinder ia 
by  them  above  in  reply  pleaded  to  the  (aid  plea  of  the  faid  WiU  ^^^^^^* 
liam  Backhoufe^  and  the  matters  therein  contained,  are  fufficient 
m  law  for  them  the  faid  ward^is  and  commonalty  to  have  and 
maintain  their  faid  a£lion  againft  him;  which  faid  matters  the 
faid  wardens  and  commonalty  are  ready  to  verify :  and  fince  the 
faid  Wtlliam  Backhoufe  hath  not  given  any  anfwer  thereto,  the 
faid  wardens  and  commonalty^  as  before,  pray  judgment  and  a 
writ  to  the  faid  archbiihop,  together  with  their  damages,  to  be 
adjudged  to  them,  E3c. 

•  J,  Burland. 

The    Warden    and    Commonalty   of  the   Myftcry  ofneetotepiL 
Grocers,  of  the  City  of  London,   verfiis  the  Arch-  *'^"i 
bifhop    of  Canterbury,    and    William    Backhoufe, 
Clerk.     In  qttare.  impedit.     C.  B. 

THIS  cafe  was  twice  well  argued  at  the  bar;  the  firfl  time,  [Where  •« 
by   Serjeant    Jephfon   for   the   defendants,    and    Seijeant  f^^^o^^"**" «» 
Leigh  ior  the  plaintiffs,  in  ILlarx  term  lall;  the  fecond  time,  f"ih^ihe** 
by  Serjeant  Forfler  for  the  defencuints,  and  Serjeant  Burland  for  parront  are  to 
the  plaintiffs,  in  Eafler  term  laft.  v^'^'"'-  »»y 

*•'■'.  r^  '  turns,  a  pre- 

*-  ^  ro^at'.ve  pre* 
leotatien  of  the  Crown  doth  not  pafs  for  the  turn  of  the  ethcrwlfe  rightful  patron.  See  diiltsud  f. 
TrAMP^  1  H.  SUsk.  Kif,  324:  6  Term  lUf,  439 ^  77S.J 
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plmuiiff*  m  til';  fecond  turn»  and  the  archbifliop  in  the  dunl 
iMlfi*  J'iic  rkfcrnlant  B^ickkouft  further  fa\-s  dut  true  it  is, 
fii4t  atrchbifti'jj)  Sancroft^  on  the  death  of  SmaUwood^  did  in  his 
ftiA  turn  co'latr  Puller;  and  that  the  church  became  vacant  by 
ilu;  dc4(ii  c;(  Puller :  but  he  fays,  that  thereupon,  and  according 
I/)  the  faid  aU  of  parliament,  it  belonged  to  the  plaintiffs  to  pre- 
(ir?nt  in  their  fecond  turn  ;  but  that  archb.fhop  TiUotfon  collated 
hradjord  by  ufurpation,  and  Bradford  fo  being  in  the  faid 
tliur ch  wai  created  bifhop  of  Rochefter^  and  King  George  the  Firft, 
on  the  tenth  of  July  1720,  by  his  prerogative  prefentcd  DoQor 
1^JU%  who  was  admitted;  ana  being  fo  clerk  ot  the  faid  church, 
W4N  created  biOiop  of  Saint  Afaph^  whereupon  Y^xngXkorge  the 
Second,  by  Ins  prerogative,  on  the  t6thot^n7  1744  prefentcd 
Doctor  Newton^  who  was  admitted,  &c.  And  afterwards  the 
cliiircli  became  vacant  by  the  rcfignation  of  Doftor  Newton^  by 
rcafon  whereof  it  belonged  to  the  prcfent  archbifiiop  to  prefent 
in  Ijis  third  turn,  and  that  thereupon  he  collated  the  detendant 
JIat'ihoufi,  before  the  iffuing  of, the  writ  of  the  plaintiffs,  by 
reufon  whereof  lUikhouf^  is  KiWparfon  imparfoned otths  church; 
and  this,  (Jc.  wherefore,  6?c. 

THf  |iW«U<ri      Tlic  plaintiiTs  rep'v,  they  ought  not  to  be  barred  from  havitig 
••l»»i^*i»iMHu  their  aHion  ^f;a\\\\\  fituikokfi:  becaufe^r^/f^'nj,  that  the  endo"*^' 
&  Sp*r«^iHUiit  "\**"^  *^*  ''^^  cluucli  o{  Mlhcdlows  Honey-laue,  was  not,  at  the  tii^ 
BMkK^I^      <^f  makini\  the  txxA  dtt,  of  greater  value  than  the  church  of  j!^^^ 
AmUi  AMt4.  P^if^  S.\^rJi9Hi :  .if\:.^ii^  alfo,  that  archbilhop  TtUctfrni^^ 
XMA  ufuip  lijHMi  the  Uii\  :i'araensand  commomaUy.     For  repliC^^ 
tHMi  the  pAintifis  Uv.  :.at  tlic  church  became  vacant  by  t^'* 
reii|(nMiv  M  v»t  D\vK>;  .Vci/c.v.  by  reafon  whereof  h  belongs       ^ 
the  pUiutiKii  to  prrioni  '.n  their  third  turn,  yet  the  Archhifli^^i 
TW^I^       A<)^'   deteuxUnt   /^u^iu'tf/P  hinder  them;    uxiAcMi   tJkis^  that         ^ 
bs*Uxi\^\\)  to  th;*  Juvl  ,-**». *vtjr  J-:*/  c^at/ttcJtaMv  to  prefent  to T 
(Aid  chuicb  M  t'ue  K\\>rvl  tran,  w!ien  the  fame  became  vac 
bv  t^K''  ds\uh  s>t  D'/tsclx  PkZ.-r^  as  &2n:ii^^iJ}  has  aliedged  inl 
(J\**;  4ui  ^h^^*  c\»  wlwicfgce,  c?** 


i^utj^^     f^^  ^wio;  cJMtiW  ot  v->rttniirer.  thit  ibe  pliirstLiSs  have  not 

**'^  \c*u\i»  vv  jAi<«t^*iv.\i  u»  put  i:i  luoc,  any  XBJtrrr  cf  tiet  iiki^f^ 

%|itftH^tM5  I'V  5.v;ju:^c^i^  ^^:*.  ri  Jtrgciirr^rr.     Vpcc  :2sf  Sri  ar^OBBcnt*^^ 
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•  lirfi.  To  the  declaration  it  was  obicaed,.that  the  plaintiflTs  '*^^^ 
claimed  a  right  to  the  third  turn^  but  have  not  fliewn  how  they  ^^j^^^^  *^'*" 
are  intitled  to  the  third  turn;  they  ought  to  have  alledged  in  the 
declaration  the  yearly  value  of  the  feveral  and  refpcSive  churches 
«t  the  time  they  were  deftroyed  by  fire;  for  the  aft  of  parliament 
is  fjleht  as  to  the  turns ^  except  that  it  enaSs  the  Jirjl  preferUation 
to  Se  made  by  the  patron  of  Juch  of  the  [aid  churches^  the  endow*, 
nt^nts  whereof  were  of  the  greaieft  vearly  value.     And  it  not  ap- 
pearing by  the  declaration' of  what  yearly  values  the  churches 
'w^ere,  the  plaintiffs  have  not  (hewn  any  title  to  the  third  tum^ 
%vliich  they  claim* 

To  this  It  was  anfwered  by  the  counfel  for  the  plaintiflP,  that  Anfwertothc 
although  the  declaration  doth  not  exprefs  in  words  the  refpeftivc  fi'^o^*^*®* 
yearly  values  of  the  three  churches  at  the  time  of  their  deflruc* 
tioi),  yet  it  plainly  appears  uponth^  face  of  the  declaration,  by^ 
w^r-^ry  intendment^  tliat  the  archbifliop's  two  churches  of  Saint 
Atary  (e  Bow^  add  Saint  Pancras  Soper-tane^  were  each  of  greater 
yal  ue  thfin  thofe.  of  the  church  ot  AUhaUows  Honey -lane;  for  it 
is  alledged  therein,  that  after  making  the  aft,  the  church  of 
SMnt  Mary  le  Bow  became  vacant  by  the  death  of  Smaliwood,  by 
reafon  whereof  Ai'chbifliop  Sancroft^  as  in  his  firft  turn^  collated 
ihc  church  on  Puller:  that  the  church  became  vacant  by  the 
death  of  Puller ^  whereupon  archbifliop  Txllotfon^  as  in  his  fecond 
Zu,rn^  collated  the< church  on  Bradford;  and  it  mull  be  intended 
ihat  thefe  two  archbifhops  both  collated  rightfully,  and  the 
eoiart  will  not  prefume  th^  either  of  them  collated  by  ufur« 
pation. 

Secondly^  It  was  bbjeded  by  the  counfel  for  the  defendant,  »^^*>i«^^ 
tliat  no  feifin  of  the  advowfon  to  prefeM  by  turns  is  ftated  in  the  ?^*  ^^^ 
declaration.  "^* 

To  this  it  was  anfwered  by  the  counfel  for  the  plaintiff,  .Anfwef. 
^aai  this  declaration  (as  to  this  point)  was  grounded  upon 
^e  aS  of  ^  parliament^  whereupon  the  right  of  prefentation 
Commences;  and  al ledges,  that  the  plaintiffs  and  the  archbifliop 
^ere  feifed  of  the  advowfon^  to  prefent  as  the  fiatute  has  di« 
''cfled;  and  it  is  not  like  a  declaration  in  the  cafe  of  copar- 
ceners, or  a  general  patronage  of  a  church,  wherein  a  feifm  to 
p'^iKi  muft  be  alledged  in  the  declaration,  a  quare  impedit  be- 
ing a  poffeffory  writ.  And  the  plaintiffs  have  alfo  ftated  a 
feifin  to  prefeni  to  AUhaUows  Honey-lane,  before  the  fire  of 
LonJoH. 

Thzrdly^  It  was  obje£led  by  the  counfel   for  the  defendant,  3^  Objedioa 
"«  fuppofing  the  plaintiffs  are  intitled  to  the  third  turn,  yet  it  ^^'***^'" 
y^i*  III,  Q  appears 
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appears  by  the  declaration  that  this  is  not  the  third  iumf  for  it  k 
'  atledged,  that  after  the  making  the  aft  of  parliament*  Archbifliop 
Sancrrfi^  in  his  firft  tum^  collated  Puller:  that  Arcbbi(h(^ 
TiUotfonj  in  his  fecond  tum^  colhteA Br aJforJ;  and  that  KingG^^^^ 
the  Firfti  by  his  prerogative,  collated  Jbfie^  wliich  is  the  third  /arnr, 
and  terminates  the  firh  roidf  that  KingG<r^^^  2.  by  his  preroga- 
tive, collated  Newton,  which  is  the  firil  turn;  that  Newton  having 
refigned,  this  is  the  fecond  turn  in  the  fecond  rota;  fo  that  it  does 
'  not  belong  to  the  plaintiffs  to  prefent  at  this  turn,  they  claiming 
only  the  third  turn.  And  to  fhew  that  a  prefentation  by  the  King 
by  his  prerogative,  upon  a  promotion,  was  a  turn,  was  cited, Ov. 
Ja,  6gi.  which  was  the  cale  of  a  ffrantee  of  the  next  avoidance  f 
the  incumbent  being  created  a  bifliop,  the  King  granted  the - 
•church  to  have  and  retain  the  fame  in  commendam  tor  fix  years; , 
and  it  was  held  the  grantee  bad  loft  his  prcfentation  to  the  nex^ 
avoidance. 


Obje^Hon  to 
the  replica. 


AniWer. 


To  this  it  was  anfwered,  that  it  is  now  fettled,,  and  held  fo^^v 
good  law  in  many  modern  cafes,  that  whenever  the  King  by  hiaa 
prerofi[ative  proniotes  an  incumbent  of  a  church  to  a  bifhoprick  , 
the  church,  by  fuch  promotion,  becomes  void,  and  the  Kini^f 
Ihall  prefent  thereto  by  his  prerogative;  for  it. feems  very  ju^^=, 
when  the  King  by  the  exercife  of  his  prerogative  hath  mad  -^e 
a  church  void,  that  he  fhould  have  a  right  to  fill  the  vacancy^  ; 
for  it  is  but  the  changing  one  life  for  another,  and  probably  th^  < 
patron  (notwithftanding  the  change)  may  be  as  near  to  his  pr 
fentation«  as  he  was  before,  and  therefore  fuch  prerogative  [ 
fentation  cannot  at  this  day  (however  it  may  have  been  forme 
ly)  be  CQnfidered  as  a  turn.  See  4.  Mod.  210*  2  Slra^  93^^^ 
931- 

Fourthly,  It  was  objefted  by  the  counfel  for  the  defendant-^S*, 
that  the  replication  ms  ill,  bccaufe  it  has  traverfed  a  matter^ ^zi>f 
law;  viz.  ••  without  this,  that  it  belonged  to  the  faid  wardens  ai^^i 
"  commonalty  to  prefent  to  the  faid  church  at  the  fecond  tur^^ft 
•'  when  the  fame  became  vacant  by  the  death  of  Timothy  PuUc^t 
••  as  the  defendant  Backhouje  has  alledged  in  his  plea,  which  ii 
"  a  matter  whereof  a  jury  cannot  judge." 

To  this  it  was  anfwcred  by  the  counCel  for  the  plaintiff,  tl 
where  matter  of  law  and  fad  are  fo  blended  and  intermixed  tl 
they,  cannot  well  be  feparated  or  divided,    (as  they  are  in  t""M*^ 
prefent  cafe)  they  may  be  traverfed. 

.  Lord  Chief  Jullice  De  Grey — As  this  cafe  Is  to  be  argi^  f^ 
again,  I  (hall  give  no  opinion ;  but  think  the  true  quefiion  i$r 
how  the  rights  ftand  upon  the  aft  of  parliament  ?  ^dh,  }U^:^ 
thofe  rights  are  affefted  by  the  two  prefentations  by  tnc  ar^^rli- 

bilh(^J>«f 
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bifliops,  as  in  the  firft  and  fecond  turns?  and  ^dfy.  How  thejT 
are  afieQcd  by  the  two  prerogative  prefentations  r 

GoaU  Ju&ice — I  give  no  opinion  at  prefent;  but  as  the  cafa 
ilrikes  me^  it  fcems  extraordinary  that  the  -allegations  of  the  firft 
and  fecond  prefentations  by  the  archbiftiops,  ftated  in  the  de- 
claration, fl^mld  not  be  fuHicient  to  intitle  the  plaintiffs  to  this 
tam^  if  the  prerogative  prefentations  be  not  confidered  as  iumSf 
and  do  not  ftand  in  the  way ;  which  (as  at  prefent  advifed)  I 
thit\k  they  are  not  to  be  confidered  as  iurns^  and  if  not  to  be, 
confidered  as  iur/ts,  it  feems  to  me  that  the  defendant  5aci* 
^^a/f*  in  his  plea,  ought  to  have  traverfed,  "  That  Archbifliop 
**  ItUotfon^  as  in -his  fecond /tfr;?,  in  right  of  his  archbifhoprick, 
**  collated  the  cliurch  on  Samuel  BiaJJordi'  but,  as  I  (aid  before^ 
•  give  no  opinion,  as  this  cafe  is  to  be  argued  again. 

Blackjlont  Jullice^— It  feems  to  me,  that  feifm  of  plaintifli 
i«  well  allcdgcd  in  the  declaration, 

Nates  Juflice— In  DUr  228,  lafl  note  in  the  margin,  there*s 
^  cafc^  in  point,  that  a  prerogative  prefentation  does  not  go  for 
•f^«^iV  ig  Jac.  I.  that  it  cannot  operate  to  the  injury  of  a 
^trd  person:  for  conjlruilio  ^  atlus  legis  nuUi  facit  injuriam. 
^  ^'ifi.  148.  a.  183.  a.  b.    2  Injl.  287- 

The  cafe  was,  a  fecond  time,  very  ably  arj^ued  by  Serjeant  The  UwA 
^^Kft^T  for  the  defendant,  and  Serjeant  Burland  for  the  plaintiffs,  argument  m 

Serjeant  Forfter — I  (hall  confider  how  the  rights  of  the  pa-  Fordefcnd* 
^Hs  ftand  under  the  fiatute  of  22  Car.  2.  an<|i  how  the  rights  *^"* 

?r  the  plaintiffs  are  affefted  by  the  two  collations  of  the  arch- 
l^'hops,  and  alfo  how  the  rights  of  the  patrons  were  afToftcd  by 
'^^  two  prefentations  oF  the  crown  by  prerogative,    ypon  pro- 

^^tioh  of  the  incumbents  to  bifhopricks. 

The  fiatute  of  22  Car,  2fe3,  68.  mentioned  in  the  declaration, 

.  '^'^Creupoa  the  plaintiffs  ground  their  title  to  prefent  at   this 

^''^r,  as  in  their  third  turn^    has  ordained  that  the  patrons  of 

Y^    churches  united  (hould  and  miglit  prefent  by  turns  to  ih(U 

^^Urch  only  which  was  by  that  a6l  appointed  to  be  rebuilded  and 

^*abli(hed  forthc^parifh  church  of  the  three  united  parifhes, 

V^hich  was  to  be  Saint  Mary  le  Bow)  the  firll  prefentation  to  be 

^^ade  by  the  patron  of  fuch  of  the  faid  churches,  the^ndow- 

J^^tits  wbcreot  were  of  the  greateft  yearly  value ;  and  therefore 

^he  plaintiflfs  ought  to  have  let  forth  in  their  declaration,   the 

^luc  of  the  endowments  of  each  church,  as  is  done  in  the  cafe 

^^  the  Bijhop  of  London  verfus  The  Mercers  Company^  2  Stran. 

9^^  touching  the  churches  of  Saint  Mildred  PouJiry^  and  Saint  riHi'h'i. 

Q  iBt  Mary  253. 
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Mary  Cokckurch,  which  were  burnt  down  by  the  fire  of  Londc 
and  united  by  the  a£l  for  rebuilding  the  city,  &c.  but  the  plai 
tiffs,  not  having  aliedged  the  values  of  the  refpe£live  endo 
ments  of  the  three  churches,  in  their  declaration,  at  the  time 
the  afi,  have  not  (hewn  any  title  to  prefent  in  any  certa 
particular  turn^Jirftyfccond,  or  thirds  therefore  the  dcclarati 
IS  ill. 

To  fliew  that  the  plaintiffs  have  no  title  to  prefent  in  1 
third  itfni;  the  defendant  Backhouft^  in  his  plea,  has  alled^ 
the  refpeftive  values  of  the  yearly  endowments  of  the  th: 
churches,  at  the  time  of  the  a£t  of  parliament,  and  has  avem 
that  thojc  of  Bow-church  belonpng  to  the  archbrOiop,  and  ^ 
hatlows  belonging  to  the  plaintiffs,  were  refpeftively  of  grea 
yearly  value  than  thofe  01  Saini  Pancras  belonging  to  the  an 
bifliop,  which  Ihews  the  turnSy  at  which  the  patrons  were 
pre/ent  Recording  to  the  ftatute,  viz.  the  archbifhop  at  the  £ 
turn,  the  plaintiffs  at  the  fecond  turn,  and  the  archbifliop  at  t 
third  turn:  thefe  values  being  averred  by  the  plea,  and  not 
any  manner  denied  or  traverfed  by  the  phintiSs  in  their  r 
plication,  muft  be  taken  to  be  true  in  fad  by  the  court;  fottia 
according  to  the  aft  of  parliament,  the  plaintiff's  are  not  u 
titled  to  prefent  at  the  third  turn  which  they  ^laim  by  their  de 
claration,  and  therefore  the  declaration  is  ill.    . 

The  plaintiffs  have  not  ftated  any  certain  rata  of  prefentatia 
in  the  declaration  or  replication;  if  they  had,  tlie  defendant 
might  have  traverfed  it,  or  the  plaintiffs  might  have  travcrfc 
the  value  of  the  endowments  alleagcd  in  the  plea  of  the  dcfcuc 
ant  Backhoufe,  either  of  which  traverfes  wou4d  have  been  mi 
tcrial,  a^nd  would  have  made  a  perfeft  ifliie  between  the  partis 
which  would  have  put  an  end  to  the  quellion,  who  is  tntitled  i 
prefent  at  the  third  turn? 

There  are  two  material  faQs  aliedged  in  the  plea,  either  i 
•  whicli,  if  plaintiffs  had  traverfed,  would  have  made  an  end  i 
the  queftion,  viz.  it  is  aliedged  therein,  that  the  church  oi  AUHut 
lows  Honey 'lane,  at  the  time  of  the  making  the  aft  of  parliamco 
%vas  of  greater,  value  than  the  church  of  Saint  Pancras  SoperJaa 
and  that  Archbiffiop  TtUotfon  ufurped  upon  the  plaintiffs;  bi 
inffead  of  traverfing  either  bf  thofe  fafts,  the  plaintiffs  ha^ 
laidi  them  out  of  the  queftion,  by  taking  them  by  way  of  jpw 
teffation,  and  have  traverfed  a  matter  of  law  collefted  vo 
fads,  which  is  ill;  and  the  court  and  jury  cannot  alter  or  ove: 
t  urn  the  rota  eftabliflied  by  the  aft  of  parliament. 
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ras  faid  by  Mr.  Juftice  Gouldy  upon  the  laft  argument,  that 
ned  to  him,  as  then  advifed,  that  the  defendant  Backkoufe^ 
pica,  ouffht  to  have  travcrfed  that  Archbilhop  Tilloifon^ 
us  fecond  turn  in  right  of  his  archbiflioprick,  collated  the 
i  on  Samuel  Bradford;  but  with  great  deference  to  the 
d  judge,  I  fubmit  it  to  the  court,  that  the  defendant  could 
averle  the  archbifhop's  collation  in  right  of  his  arch« 
rick,  becaufe  there  is  no  certain  pofitive  averment  in  the 
ition,  that  Archbifhop  Ttllotfon  vfz%  Jafed  of  t\it  fecond 
1  right  of  his  archbiflioprick,  and  fo  collated;  he  might 
ollated  at  the  Jicond  turn  by  lapfe  (for  any  thing  appear- 
the  contrary)  in  right  of  his  archbiflioprick;  the  plaintiff 
to  have  averred,  that  by  virtue  of  the  a£l  of  parliament, 
ifliop  Ttllotfon  was  feiled  of  the  Jecond  tum^  and  fo  pre- 
inikisjicond  turn;  but  not  having  fo  done,  the  allega- 
uncertain  in  what  right  he  collated  the  church  on  Brad- 
hcrefore  we  could  not  traverfe  it.  See  Vaugh.  ^7.  2  Stra, 
F.N,B.  33.//.  I  humbly  infift,  the  declaration  is  ill; 
rerogative  prefenutions  fliall  go  for  turns^  fo  this  is  not 
rd  turn.  He  prayed  judgment  for  defendants.  But  fee 
k  253.  Dier  228.  in  tlie  margin,  Cro.  Jac»  391.  4  h/Lod, 

cant  Burland  for  the  plaintiffs — It  is  objcSed  by  the  dc-  ad  Argument 
ts,  that  no  title  to  the  third  turn  is  ftated  by  the  decia-  f<»  pUintiffi. 
zdly^  That  plaintiffs  in  their  replication  have  traverfed 

of  law.     3^/y,  That  the  prerogative  prcfentations  go  for 

and  fo  this  is  not  the  third  turn, 

ill  apply  myfelffix^  to  the  traverfe.    The  principal  point  in  Anfwertothe 
ver{y  is,  whether  this  is  the  plaintiffs'  turn?  they  infift  it  is  obJ«^^»on  '<> 
dturn,  and  that  it  belongs  to  them.     It  is  not  a  conclufion  ^^^  ^"v«"« 

that  we  have  travcrfed,  but  the  averment  in  the  plea,  in 
»f  faft,  which  we  have  traverfed,  viz.  ••  Without  this  that  it 
qed  to  the  wardens  and  commonalty^  to  prefent  to  the  church 
\e  Jecond  turn^  when  the  Jame  became  vacant  by  the  death  of 
my  Puller,  as  the  defendant  Backhoufe  has  alUd^ed  in  his 
It  is  in  the  option  of  the  plaintifJs  to  traverle  any  faft 
plea,  which  willput  an  end  to  the  controverfy  between 
ties,  and  they  arc  not  bound  to  traverfe  the  value  of  ilie 
,  or  the  fuppofed  ufurpation  by  Aichbifliop  TJ/Z^ryj/z;  the 
jf-  the  livings  are  only  evidence  of  the  turns.;  might  not 
mpany    have   waved  their  Jecond  heft  turn^    (if  it  was 

and  by  agreement  with  the  archbifhop  have  taken  the 

\urn?  This  is  the  only  cafe  by   the  afts  of   parliament 

building  the  city  and  churches,  G?f .  after  the  fire  ol  Lon* 

fhcre  three  livings  were  united ;  and  fo  it  does  n'>t  ne-, 

«  3  c^fjdnly 


^  ' 
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tejfanly  follow,  that  when  the  patron  of  the  bcft  living  prcfe: 
to  \kitjirji  turn,   that  the  patron  of  the  next  beft,  (hail  prcfe 
Co,  Ut.  x86«  to  \h^  fecond  turn,     Suppofe  A\  B.  and  C,  ar6  coparceners  of 
fc*  living,  and  they  cannot  agree  to  prefent;  the  eldeft  Ihall  prefer 

and  if  htx  fillers  or  either  of  them  difturb  her,  fhe  (hall  hav€ 
quare  impedit;  but  fuppofe,  after  the  eldeft  has  prefented,  t 
church  becomes  void,  it  does  not  necelTarily  follow  that 
bccaufe  (he  it  the  fccond  fitter,  fhall  prefent  in  the  Jecondtur 
and  a  traverfc  that  B.  was  the  fecond  fitter,  would  be  nugato] 
and  not  determine  the  turn;  becaufe  the  three  fitters  mig 
have  agreed  to  prefent  in  different  manner  than  in  the  order 
feniority.  If  we  had  traverfed  the  values  of  the  livings  alledg 
in  the  plea  at  the  time  of  the  a6l  of  parliament,  the  King's  bpoi 
in  the  time  of  H^nry  8.  could  not  have  determined  that  matter 
this  diftance  of  time.  But  acquiefcence,  ever  fince  the  a3 
parliament,  has  fettled  the  rota,  and  is  evidence  of  the  refpc 
tive  values  at  the  time  of  making  the  a£l. 

'Anfwerto  The  defendant  Backhoufi  in  his  plea  has  admitted,  that  by  t 

Ae  objcaion,  aft  of  parliament,  the  archbifhop,  and  the  warden  and  commo 

b  toetil*^  *    ^'^y  l>€came  feifed  of  the  advowfon  of  the  church  of  Saint  Ma 

U  Bow,  and  the  other  two  churches,  and  were  intitled  to  pi 

fent  thereto  in  fuch  manner  and  form  as  in  the  declaration 

mentioned;  this,  with  great  deference  to  the  court,  is  an  c 

prefs  admifBori  of  the  turns  as  we  have  ftated  them  in  the  c 

claration:  we  have  ftated,  that  the  archbiftiop  has  the  Jtr^  a 

Jecond  turns,  and  has  prefented  to  the  fame,  fo  it  follows  il 

the  plaintiffs  are  intrtled  to  this  third  turn;    by  this  admiflk 

the  defendant  Backhoufc  has  admitted  the  whole   declaration 

be  triie;  and  his  denying  any  part  thereof  afterwards  in  hispt* 

is  abfurd,   contradi£l6ry  to  what  he  has  before  admitted,  a 

goes  for  nothing.  , 

Aaftrerte  -  It  is  laftly  objefted,  that  the  two  prerogative  prefentatic 
«'ioHr'.ro!"  ^^^^  S^  f^*"  ^^^^^>  *"^  therefore  this  is  not  the  third  iur 
latif e  preCcji-  '^^^  in  fupport  of  this  point,  was  cited  Cro.  Jac.  6^i.  wbi 
uwooft*  was  the  cafe  of  a  grantee  of  the  next  avoidance;  thfe  mcumb< 

being  created  a  bifhop,  the  King  granted  the  church  to  have  ^ 
retain  the  fame  in  commendam  for  fix  years;  and  it  was  held* 
grantee  had  loft  his  prefentation  to  the  next  avoidance.    T" 
cafe,  I  am  bold  to  fav,  is  not  law:  ^  commendain  retihere  \%^ ' 
like  a  prefentation,  it  is  to  prevent  the  living  becoming  void, 
the  incumbent's  promotion;  it  is  a  difpenfation,  and  comes 
fore  the  creating  him  a  bifhop;  it  is  a  faculty  of  retention  of 
living  in  the  fame  ftate  as  he  had  it  before  by  his  former  pre^ 
tation  thereto.     Vaugh.  2a.     Sir  H^.   lonts  159.     ^ow.  P" 
Cafes  18^.    And  fee  4  hioa.  212.    Hob.  143.    Ditr  8s8»  ^ 

mac- 
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osiin.  A  prerogative  prefentation  does  not  Hand  in  the  ium 
of  the  patron,  becaufe  it  is  by  a£l  of  law,  which  fluJl  hurt  no 
man.    Aud  tkercfore  this  is  the  plaintiffs'  ihirJ  turn. 

Serjeant  F0rfter^  in  reply — I  humbly  infift,  the  traverfe  is  of 
«  matter  of  law,  and  that  the  values  of  the  livings  ought  to  ap- 
pear on  the  record.  It's  objeded  there  might  be  lome  agreement 
to  prefent  in  a  different  manner  than  the  ilatuie  enafis;  but  if 
there  was  any  fuch  agreement,  it  ought  to  be  ftated  upon  ilb^  re- 
cord, out  of  which  the  court  cannot  go. 

The  court  took  time  to  confider  until  this  term;  when  the 
Lord  Chief  Juftice,  afiter  having  ftated  the  pleading  as  above, 
ileliveied  the  opinion  of  the  whole  court  for  the  plaintiffs. 

Lord  Chief  Juflice  De  Grey.    The  archbi/hop  has  diemurred 

to  the  count  Only;  inGfting  that  the  plaintiffs  have  not  therein 

fljcwn  lany  title,  and  therefore  cannot  have  judgmenL     Three 

'  rtje^ions  to  the  count  have  been  taken,  by  my  brothers  at  the 

bar,  who  argued  for  the  defendants* 

1.  That  it  is  not  alledged  therein,  that  the  plaintifis  were  iftObjeafciu 
feifed  of  the  advowfon  to  prefent  as  in  their  tkird  turm. 

2.  That  the  rsia  or  order  of  the  turns  of  prefentation  depend-  *<>  oyeaioa. 
i^g  upon   the  yearly  value  of  the  endowments  of  the  three 
churches  rcfpeflively,  at  the  time  of  the  making  the  ilatute  of 

ss  Car.  2.  thofe  refpe£live  values  of  the  churches  ought  to  have 
been  dated;  but  the  fame  not  being  ftated,  the  plaintiffs  have 
not  thevn  any  title  to  the  third  iurn^  which  they  claim. 

3.  That  fuppoGng  the  plaintiffs  are  ihtitled  to  the  third  ium^  l^f^^tkm, 
yet  the  defendants  iay,  it  appears  by  the  count  'that  this  is  not 
the  third  turm;  for  the  two  4>rerogative  prefentations  (hail  go  U^ 
iurms^  fo  that  this  is  the/ecomd  turn  in  ther  fecond  r4Ua* 

In  anfwer  to  the  firft  objeAion«  we  are  all  of  opinion,  that  it  AalWerto 
is  well  and  fufficiently  alledged  in  the  coimt^  tliat  the  plaintiffs  ^l^iwu*^ 
were  feifed  of  the  advowfon,  to  prefent  as  in  their  third  ium  ; 
for  it  is  alledged,  that  (before  the  deftru3ion  of  the  three 
churches  hv  nre)  they  were  feifed  of  the  advowfon  of  the 
church  oiAUhallaws  tUney-lane^  and  prefented  Hitchinfon  there- 
to, who  was  admitted,  S3c.  And  it  is  further  alledged,  that 
(after  the  fire  of  London)  by  virtue  of  the  ad  of  parliament^,  the 
archbiOiop,  in  right  of  tne  archbiflioprick,  and  the.  wardens  and 
comiDonalty  became  feifed  of  the  church  of  Smnt  Mary  U  Bow^ 
'  with  the  churches  of  Sdni  Pancms  Soper^lant  and  AUhalhws 
Ibmy^lane^  as  of  ^nc  iagrojs  by  itfelf,  as  of  fee  and  right,  and 

(2  4  were 
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were  intitled  to  prefent  to  the  church  of  Saini  Mary  U  B&m  in         , 
turns,  according  to  the  a£l  of  parliament:  and  the  prefenUiioni» 
fo  far  as  the  turns  have  gone,   have  been  made  under  the  aS ;      ^ 
fo  that  in  our  opinion  this  obje£lion  has  no  weight. 

As  to  the  fecond  obje£lion»  w£  are  all  of  opinion,  that  although^  j", 
the  vearly  value  of  the  endowments  of  the  three  churches  re — .  ^ 
fpeaively,  at  the  time  of  the  making  the  aft,  are  npt  dated  i.'*"^^^ 
the  count,  yet,  by  what  appears  and  is  ailedged  therein,  w^  -^j, 
jnuft  take  it  by  nccejfaryinltndment^  that  the  endowments  of  tW^^-^ 
archbifliop's  two  churches  of  Saint  Mary  le  Bow^  and  Smrsr^^^'^^ 
Pancras  Soper-lane,  were  each  of  greater  yearly*  value  than  Mg^^^^/ 
of  the  church  of  Allhallows  Honey -lane:  for  it  is  exprefly  alledge^^^^d 
therein,  that  after  the  tnaking  the  aft,  the  church  of  Safi^r=^^ 
Mary  U  Bow  became  vacant  by  the  death  of  Smallwopd,.  by  reafcczzr^D^ 
whereof  Archbifliop  Sancrojt^  as  in  \i\%  firji  turn,  collated  it 
church  on  Puller;  that  afterwards  the  church  became  vacarit  I 
the  death  of  Puller,  whereupon  Archbifhop  TiUotfon^  as  in  1 
Jecond  turn,  collated  the  church  on  Bradford;  fo  that  we  mi 
n^cejfarily  intend  that  tliefe  two  archbifhops  collated  according 
their  right  under  the  a£k  of  parliament ;  and  cannot  prefume 
adjudge,  that  either  of  them  collated  wrongfully,  by  ufurpafic 
or  contrary  to  the  flcitutej  fo  that  we  thinlf:  tne  fecond  objc 
tion  has  no  weight. 


Anfwer  to 
the  third  obf 
jetiico. 


ritfgihh. 
Suaxi. 


As  to  the  third  objeftton,    we  are  all  of  opinion,   that  ^^be 
prerogative   prefentations   cannot   be  confidered  as  turns,         or 
deprive  a  patron  of  his  turn;    for  a  prerogative  prefent?t^K on 
upon  the  promotion  of  an  incumbent  to  a  biihoprick,  is       by 
?itl  of  Jaw,    which   cannot  operate  to.  the  injury  of   a  tl^k^rd 
perfon;    for  conJlruQio  &  aaus  legis  nulli  Jadt  injuriam.         I 
Jnjl.  148,  183.  a.  t.     2  Injl.  287.     See  Dter.  228.  a  notcr      in 
the    margin.       In   faft,    this   is   the   fifth   vacancy  fince    «be 
making  the  aQ,    but  with  refpeft  to  the  patrons,  it  is  but    ^hc 
third  opening  or  avoidance  wherein  the  prefentation  of  a  patm"oa 
(having  the  third  turn)  could  take  place;  we  think  the  prefers  ta- 
tionofthe  crown  upon  a  promotion  pf  an  incumbent  doth  mio\ 
fupply  a  turn. 

irhis  right  of  the  crown  to  prefent  upon  the  promotion  oF    *» 
incumbent  to  a  bifhoprick  feems  to  be  very  ancient,  althougb*^ 
has  been  often  difputed,  as  appears  by  many  books;  but  it    k*' 
been  fettled  for  many  years,  and  is  now  indifputably  held    i^^ 
g0(  d  law,  that  the  King,  upon  every  promotion  of  an  incumt^^*^^ 
to  a  bifhoprick  in  England  or  Ireland,  whereby  the  church    ^^' 
ccmes  void,  (hall,  by  his  royal  prerogative,  nipon  fuch  vacar»^Tf» 
prefent  to  that  church  a  fit  perfon  to  ferve  the  cure.  ^ 
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Nda^fCxys  Brooke^  title  prefsntation  ul  tfglifc^  pi.  6t.)  The 
bifliop  o\  Eiy  told  me,  tKat  he  had  feen  a  prefentation,  in  the 
.  time  of  King  Edward  3.  made  by  the  fame  King;  that  he  pre- 
fented  to  a  benefice  for  that  iurn^  which  was  of  another's  pa- 
tronage by  thefe  words,  *'  rations  prarogativa  fua^*  that  the 
benefice  being  void  by  reafon  that  the  King  had  made  the  incum- 
bent thereof  a  bifhop,  who  was  confecrated ;  fo  that  when  bene- 
fices became  void  by  making  an  incumbent  a  bifhop,  the  King 
fliall  prefent  to  all  his  former  benefices,  pro  ilia  vice,  (u  c. 
for  that  /«rw,  or  in  that  change,  courfe,  ftead,  place,  omce, 
part  or  duty),  whofocver  be  the  patrbns  thereof. 

If  a  parfon  be  created  a  bifhop,  the  King  fhall  prefent  to  the 
church  of  the  patronage  of  a  fubjeft,  not  only  hoc  vice^  but  tolies 
quoties.     3  Ltv,  377,  3.  Mod,  202.     For  the  prefentation  by  tiic 
crown  is  only  changing  one  life   for  another,  and  probably  the 
patron  (notwithflanding  the  change)  may  be  as  near  to  his  turn 
to  prefent,  as  he  was  before  the  change.     We  are  of  opinion, 
that  the  count  is  well  enough,  and  fhews  a  good  title  in  the  plain- 
tiffs to  prefent  as  in  their  third  turn. 

"We  will  now  confider  the  incumbent's  plea :  he  undertakes 
tiTiereby  to  make  out  a  better  title  to   himfelf ;  he  admits  the 
Crfl  part  of  the  count  /before  the  deflruftion  of  the  churches)  and 
^11  the  prefentations,   oy  the  archbifhops  and  the  crown  ftatcd 
tiherein ;  he  admits  the  ad  of  parliament,  but  alledges  that  the 
yearly  endowments  of  Bow  church  were  of  the  greatefl  value ; 
t.hat  thofe  of  Allhdllows  Honey4ane  (the  plaintiffs*  church)  were  of 
the  fecond  value;  and  M^  of  Saint  Pancras  Sober -lane  of  the 
leaft  value  ;  and  that  it  belonged  to  the  plaintiffs  to  prefent  in 
their  Jccond  turn  according  to  the  ftatute,  but  that  Archbifhop 
'Tillotjon  ufurped  upon,  them  by  collating  Bradford;  but  we  fay 
•he  ftatute  has  not  fet  out  the  tums^  it  only  lays,  that  ihtfirjl 
^efentation  is  to  be  made  by  the  patron  of  fuch  of  the  faid 
churches,  the  endowments  whereof  were  of  the  greatefl  yearly 
value,  and  is  filent  as  to  the ^^^^  and  third  turns  ;  to  whicn 
iwo  turns  the  plaintiffs  and  the  archbifhop  are  left  to  agree  to  pre- 
fent in  what  order  or  turn  they  fhould  think  fit ;  indeed,  if  the* 
ftatute  had  fet  out  the  rota  or  order  of  prefentation  to  all  the 
three  tums^  then  it  would  have  been  neceffary  to  have  deter- 
mined whether  Archbifhop  Tillotfon  collated  Bradford  by  ufuf- 
pation  or  not,  but  that  not  being  chalked  out  by  the  a6),  we 
muft  take  it  to  be  true,  that  the  parties  have  agreed  to  prefent 
as  alledged  in  the  declaration,  viz.  the  archbifhop  in  the  firfl 
Ani  fecond  turn y  and  the  company  of  Grocers  in  the  third  turn. 
After  the  archbifhops  have  had  and  enjoyed  the  right  to  pre- 
bnt  io  the  frfi  siadjecond  (urn  for  100  years  and  upwards,  is 

tliit 
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this  court  to  prefume  that  they  have  a^led  by  wrong  or  right  ? 
Surely  by  ri^ht,  and  by  agreement  of  the  parties  ;*  the  long  ac< 
quiefcence  is  evidence  ot  an  agreement  to  prefent  in  the  ordei 
and  rotation  alledged  in  the  count.  We  are  of  opinion,  the  de« 
fendant,  the  incumbent,  has  not  made  out  any  title  to  himfell  by 
his  plea. 

We  are  now  laftly  to  confidcr  the  plaintiff's  replication,  and  th< 
demurrer  thereto :  it  is  a  general  rule;  that  whoever  makes  the 
firft  fault  in  pleading,  (hall  have  judgment  againft  him;  we  think 
the  defendant  Backkouft  has  made  out  no  title  in  his  plea«  and 
therefore  judgment  muft  be  for  the  plaintiffs ;  we  think  the  plain, 
tiffs  have  done  right,  in  not  fetting  out  in  the  declaration  th^ 
refpeftive  yearly  values  of  the  endowments  of  the  three  churches, 
and  have  alfo  done  right  in  allcdg'mg  that  the  third  turn  belongs 
[Matter  •f  to  them.  As  to  the  traverfe,  we  think  matters  of  lavf^  or  rathei 
fr^flal"^*  ^^^r  of  right  {as  is  thii)  rcfuhing  from  fafts,  are  traverfable: 
tnveiiaUe.]  whether  one  obtained  a  church  by  fimony,  is  traverfable,  Rajl, 
Ent.  532.  a.  Whether  one  is  feifed  in  fee,  or  in  tail,  is 
traverfable;  Yelv,  140.  Ezver  verfus  Moik.  It  is  the  com- 
mon averment  in  a  guare  i?npediti  "  that  it  belonged  to  A.  B, 
to  prefent  to  the  church  when  the  fame  became  vacant  ;**  whick 
may  or  rather  m^ft  depend  upon  both  law  and  fafks.  and  the 
fame  is  traverfable. 

Jud^ent  for  the  plaintiffs,  and  a  writ  to  the  bifliop  to  admli 
,     the  plamtiffs'  cltrk,  per  totam  curiam. 

Nata.  Accordingly,  the  reverend  William  Sclattr^  D.  D 
Teftor  of  Loughtonyn  Effex,  was  indufted  to  the  united  churche 
of  Saini  Mary  le  Bow^  Saint  Pancras  SoperJane^  and  AHhaUow, 
Honey ^lane^  onTuefdny  y«iitf  the 25th,  1771,  on  the  prefentati<$i 
of  the  Company  of  Grocers,  London. 


»B!Kk.Rep.  Crufoe  of  the  demiie  of  BIcncowc  Efq.  verfus  Bugbjf 

y66.S.C.  (.    jg 

Lefleeforai  pJECTMENT.      The  plaintiff  declares,  tjiat    BkncoziH 
Mnu  not  to  ^^  ^'^^  ^^^  ^^y  ^^  November  1770,   demifed  to  him  on 

aiEgn,  &c.  meffuage,  and  one  mill  in  D.  in  the  county  of  J^x»  to  hoi* 
he  mikei  an  from  the  30th  dav  of  O&ober  then  laft  paft  for  five  years,  b; 
fer^wrt^of  virtue  of  which  demife,  the  plaintiff  entered  and  vras  polTeffei 
the  term,  tmtil  the  defendant  ejeded  him  to  his  damage,  &€.  upon  no 
this  it  not  a  guilty  pleaded,  this  caufe  came  on  to  betried  at  the  lalt  .aflize 
Ifea^of  ihe  jf^^  ^y^^  county  of  Efcx,  when  a  verdift  was  given  for  th 
plaintiff,  with  rf.  damages,  and  40J.  cofts,  fubjetl  to  the  opi 

moi 
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ii!c>n  of  this  court,  that  if  the  court  fhould  be  of  opinion  for  the 
defendant,  the  verdi6l  (hould  be  void,  and  iudgment  of  nonfuit 
he  entered  for  the  defendant,  if  for  the  plaintifiF  that  he  fhould 
Iiave  the  poJUay  and  judgment  upon  the  verdi£l;  upon  the  foU  . 
lowing  cafe,  {viz,) 

Henry  BUncowe  Efq.  and  Mary  his  wife,  being  feifed  in  fee 
of  the  premifes  in  queftion,  by  indenture  of  leafe  of  the  fecond 
day  of  March  1763,  demifed  the  fame  to  tone  William  Alder y  his     ' 
executors  and  adminiftrators,  to  hold  the  (ame  to  him,  his  exe- 
cutors  and  adminiftrators,  from  Chrijimas-day  then  laft  paft,  for 
the  term  of  one  and  twenty  years,  under  the  yearly  rent  of  ten 
pounds,*  payable  by  equal  half-yearly  payments,  with  a  provifo' 
£or  re-entering  upon  default  of  payment,  or  breach  of  any  of  the 
covenants  in  the  leafe;  and  then  follows  this  covenant  [viz,) 
•*  And  alfo  he  the  faid  JVilliam  Alder ^  his  executors  or  admini-  ^'  ^*  ^^^ 
••  ftrators  (hall  not,  or  will  at  any  time  or  times  during  this  J^^°a^ 
••  demife,  aflign,  transfer  or  fet  over,  or  otherwife  do  or  put  away  m  imjty  \n 
•*  this  prefent  indenture  of  demife,  or  the  premifes  hereby  dc-  thitcoTenant. 
••  mifed,  or  any  part  thereof,  to  a;iy  perfon  or  perfons  whom- 
«•  foever,  without  the  licence  and  confent  of  the  faid   Henry 
••  BUncowe  and  Mary  his  wife,  their  heirs  or  afligns,  in  writing, 
*'  under  his,  her,  or  their  hands  and  feals,  firft  had  and  obtained 
••  for  doing  thereof." 

Henry  Blencozoe  died  in  May  176^,  and  Mary  his  wife  died 
ieifed  of  the  reverfion  the  20th  of  uHober  1770;  the  leflbr  of 
the  plaintiflf  is  their  fon  and  heir. 

Wilham  Alder y  the  leflee  of  the  faid  term  of  21  years,  by  in- 
denture of  leafe,  dated  the  d'^th  day  of  Auguft  1769,  without  any 
previous  licence,  demifed  the  premifes  to  the  defendant  John 
Duglyf  his  executors  and  adminiftrators,  for  a  fhorter  term,  viz. 
for- fourteen  years,  to  hold  from  Michaelmas  day  then  nexjt  en- 
fuinj^  the  date  of  the  fame  indenture ;  and  by  virtue  of  this  fub* 
demife,  the  defendant  Bugby  claims  to  be  poiTeifed  of  the  pre- 
mifes for  the  term  to  him  demifed. 

The  queftioaior  thc.opinion  of  the  court  is,  whether  the  leflbr 
of  the  plaintiflf  is  intitled  to  re-enter  by  virtue  of  the  covenant 
and  provifo  above  ftated. 

This  cafe  was  argued  by  Serjeant  Leigh  for  the  plaintiflf,  aiid 
Serjeant  Whitaker  for  the  defendant  in  tmt  prefent  term. 

It  was  argued  for  the  plaintiflf,  that  the  under  leafe  made 
by  Alder  to  the  defendant  Mvgby  for  fourteen  years,  part  of 

the   , 
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the  term  of  twenty-one  years,  without  licence,  was  fuch  a  breach 
of  the  provifo'  and  covenant  above  dated,  as  gave  the  leffor  of 
the  plaintiff  a  right  of  re-entry ;  and  it  was  laid,  that  although 
this  under  Icafe  was  not  an  aflignment  of  the  remainder  of  the 
term  of  twenty-one  years  then  to  come,  yd  that  it  was  a  tranf-. 
f erring^  fitting  over^  doings  or  putting  away  the  premjfes^  or  part 
thereby  to  the  defendant  Bugty,  contrary  to  the  covenant  or 
condition, 

Serjeant  Whitaker  for  the  defendant  infifted,  that  this  under- 
leafe  tor  part  of  the  original  term,  was  not  an  aflignment,  and 
faid,  that  it  had  been  fo  determined  in  a  cafe  pf  JfoUibert  vcrfus 
the  Duke  ofChandos. 

That  the  covenant  'that  William  Alder  Jhall  not,  during  the  f aid 
term  of  twenty -one  years  ^  ^ffis^^  transfer  or  Jet  over,  or  other-m 
wife  do  or  put  away,  &c.  cannot  mean  that  he  (hall  not  demfe; 
that  the  demife  for  twenty-one  years,  with  regard  to  the  ifirft 
leffor,  ftill  fubfifts  ;  for  the  firft  leffec^/^Vis  ftill  in  poffeflion; 
the  leflbr  of  the  plaintiff  has  a  double  remedy.  There  is  no 
privity  of  contraft  between  the  original  leffor  and  Sugby  the 
under  leffee ;  Mr.  Blencowe  may  diftrain  upon  the  land,  and  may 
alfo  have  an  a3ion  of  debt  for  rent  againft  Alder  the  firft  lef- 
fee, and  concluded  that  this  was  an  under-leafe,  and  nOt  an 
affignment,  and  fo  was  no  breach  of  the  covenant,  and  the  leffor 
of  the  plaintiff  is  not  intitled  to.  re-enter ;  he  cited  Stra.  405, 
Poultney  verfus  Holmes,  where  if  the  original  leffee  referves  the 
rent  to  himfcif,  on  granting  over,  it  is  an  under-leafe,  and  not 
ah  affignment,  though  he  parts  with  the  whole  term.  And  alfo 
•S'/>'&  483.  Fox  and  Swan,  where  it  is  faid,  that  if  leffee  for 
years  doth  covenant  with  the  leffor,  not  to  affign  over  his  term, 
without  the  leffor's  confent  in  writing,  and  doth  afterwards, 
without  fuch  confent,  devife  the  term  to  J,  S.  this  is  not  z, 
breach  of  covenant, 

Serjeant  Leigh  in  reply,  admitted  the  cafe  in  1  Stran.  405. 
for  good  law,  but  faid  it  was  not  to  the  point  in  queftion ;  he 
.  alfo  admitted  the  cafe  in  5/>7<?  483.  and  faid  that  it  would  be 
abfurd  to  fay  a  devife  was  within  a  covenant  not  to  affign  ;  but 
he  Uid  great  ftrefs  upon  thefc  words  in  the  covenant,  ^"jhall  not 
^\Jd  over,  or  otherwife  do  away,  &c.'*  and  very  ftrongly  infilled, 
that  the  making  this  under-leafe  for  fourteen  years,  was  con- 
trary to  thefe  words  ;  and  admitted,  that  the  privity  of  contra£^ 
was  not  deftroyed  between  the  original  leffor  and  leffee  (Alder) 
and  that  Alder  might  have  deyifed  the  term,  or  it  might  go  to  hit 
adniiniftrator,  or  might  be  taken  in  execution,  ancl  concluded  by 
praying  judgment  for  the  plaintiff, 

Thq 
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The  court  took  two  or  three  days'  time  to  conflder,  and  there** 
"Vipon  gave  judgment  for  the  defendant  that  this  under-leafe  for 
Jfourteen  years  was  not  a  breach  of  the  covenant, or  condition; 
^hey  faid  th^  courts  of  ^^^^'/z^^  have  always  looked  nearly  into 
"Shefe  conditions,  covenants  or  provifoes ;  that  the  devifing  a  term 
"^¥as  a  doin^  or  putting  it  away^  that  the  leflee  becoming  a  bankrupt 
^vas  a  putting  or  doing  it  awa^^  that  a  dying  inteftate,  was  a  put* 
^ng  it  away;  fo,  being  in  debt  by  confefling  a  judgment  and 
Xiaving  the  term  taken  in  execution,  was  the  like;  but  none 
^l  thefe  amounted  to  an  affignment^  or  to  a  breach  of  the  covenant 
^>r  condition. 

Judgment  for  the  defendant,  per  totam  curiam. 


3>)e,  on  the  demife  of  Elizabeth  Brown,  Widow,  ver^ 
/us  James    Holme^   and  Jane  Longmire,   Widow. 
C.B. 

TTJECTMENT,    for  four  meffuages,    four  cottages,    four  s  Biack.Rep. 
"^  barns,  four  ftables,  four  gardens,  four  orchards,  one  fulling-  777-  *•  C. 
^nill,  one  water  corn-mill,  one  malt  kiln,  two  hundred  acres  of  \JuT    ^ 
Xand,  two  hundred  acres  of  meadow,   and  two  hundred  acres  of 
failure,  with  the  appurtenances,  in  Applcthwaite  and  Troutbeci,  in 
"^hc  parifli  of  Wtndertnere^  in  the  county  of  Wcftmorland;  the  de- 
Aendants  pleaded  not  guilty y   whereupon  iffue  was  joined,  and  ' 
^ried  before  Mr.  Baron  Perrdt^    at  the  laft  aflizes  held  for  that 
county,  when  a  verdift  was  found  for  the  plaintiff,  fubjefi  to 
^he  opinion  of  this  court,   upon  a  cafe  ilated  in  the  words  foi- 
-lowing;  (1^2.) 

Thai  James  Longmire^  being  feifed  in  fee  of  the  premifes  in  Thecafefor 

^ueftion,  being  part  freehold,   and  part  cuftomaiy  lands,  mSide  J^*^!^^ 

9ind  duly  executed  his  lail  will  and  teftament,  ot  the  date,  and     ^  ^" 

mn  the  words  and  figures  following:  (that  is  to  fay)  In  the  name 

^)f  God,  amen.     I  James  Longmire^   of  Unroot  in  AppUtkwaite^ 

in  the  parifh  of  Windermere,  in  the  county  of  Wejlmor eland,  yeo- 

-man,  confidering  the  uncertainty  of  this  mortal  life,  and  being 

of  found,  perfea  and  difpofinff  mind  and  memory,  (bleffed  be 

Almighty  God  for  the  fame)  do  make  and  publifh  this  my  laft 

^i/and  teftament,  in  manner  and  form  following;   (that  is  to 

Xay)  Firft,  I  give,  grant  and  devife  unto  my  ion  James  Longndre^ 

iTom  and  after  the  death  or  viduity  of  my  now  wife  Dorothy 

^JLongmire^  all  my  lands  and  tenements,   houfes,  buildings  and 

^purtenances  belonging  to  the  fame,  of  the  yearly  cuftomary 

^eau  of  2I.  i&r.  or  thereabouts,   with  a  fulling-mill  of  the 

3  f^^« 
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free  yearly  rent  of  2X.  fituate,  lying  and  being  in  AppUAwdite 
aforefaid,  together  with  all  my  lands  and  tenements,  and  the 
appurtenances  thereof,  known  by  the  name  of  Flocd'^\tates^  of  the 
yearly  cuftomary  rent  of  dj.  j^d.  fituate,  lying  and'  being  within 
Troulbeck^  in  the  parifii  oliVindermere aforefaid,  zmth  impeachment 
qfwdfie^  for  and  during  the  term  of  his  natural  life;  and  from 
and  after  his  deceafe,  I  give,  grant  and  devife,  all  and  fingular 
the  premifes  aforefaid,  ^nto  the  heirs  male  crfemale^  lawfully 
to  be  begotten  of  the  body  of  my  [aid  Jon  Jdmes  Longmre^foreviT^ 
they  paying,  out  of  the  fame  the  fum  of  four  hundred  pounds,  in 
manner  iollovving,    (that  is   to   fay)  the  fuin  of  two  hundred 

f>6unds  to  my  daughter  Elizabeth  Browa^  or  hei*  afligns,  and  the 
ike  fum  of  two  hundred  pounds  unto 'my  graadfons  and  grand- 
.  daughters,  children  o(  my  daughter  Dorothy  Birkett:  (that  is  to 
fay)  forty  pounds  to  my  grand-daughter  Dorothy  B  riett,  or  her 
afligns,  and  to  the  reft  of  the  children  of  my  faid  daughter 
Dorothy  Biriett,  the  fum  of  one  hundred  and  fixty  pounds,  to  be 
equally  divided  amongft  them  or  their  children,  perJUrpem  not 
per  capita,  Ihare  and  mare  part  alike:  and  all  thefe  fums  of  money 
or  legacies  abovtfaid^  it  is  my  will  and  mind  Jhall  be  paid  urithin 
two  years  after  the  death  of  my  fin  James  Longndre ;  but  pro- 
vided that  refufai,  failure  or  negle6l  be  made,  ofpayment  or  the 
faid  fum  of  four  hundred  pounds,  or  any  part  thereof,  to' the 
perfons  and  paFties  I  have  herein  and  hereby  bequeathed  the 
fame,  then  and  in  fuch  cafe,  I  give,  grant  and  devife,  all  and 
fingular  the  premifes  abovefaid,  unto  mv  daughter  Elizabeth 
Brown,  and  her  heirs,  to  hold  for  and  auring  fuch  a  term  of 
years,  as  the  faid  fum  of  four  hundred  pounds  may  and  fliall  be 
raifcd,  out  of  the  clear  rertts  and  mean  profits  thereof,  and  applied 
and  paid  to  the  legatees  as  above  direded ;  and  when,  and  as  foon 
as  the  faid  fum  of  four  hundred  pounds  fliall  be  fo  raifed^  by 
and  out  of  the  mean  profits,  then  it  is  my  will  and  mind,  that 
all  and  every  the  abovefaid  premifes  fliall  return  into  the  pof* 
feffion»  and  to  and  for  the  fole  ufe  of  the  heir,  male  or  female,^ 
lawfully  begotten  by  my  faid  fon,  and  to  his  or  her  heirs  for 
ever':  but,  and  if  my  fon  fames  Longmire  fliall  die  leaving  rto , 
lawful  iffue,  I  then  give,  grant  and  oevife,  all  and  every  the 
aforefaid  premifes,  with  their  appurtenances,  unto  my  fidd 
daughter  Elizabeth  Brown,  and  to  her  heirs  and  afligns  for  ev^, 
chargeable  neverthelefs,  with  the  payment  of  the  fum  of  tiwo 
hundred  pounds  thereout,  to  my  grand fons  and  daughters,  chiU 
dren  of  my  daughter  Dorothy  Birkett,  in  like  manner,  and  in 
fuch  proportions,  as  I  have  aoove  ^ireBed  and  willed  Che  heirs 
lawfully  begotten  of  the  body  of  my  fon  James,  if  he  fliall  leave 
any  fuch,  to  pay  the  like  fum ;  and  it  is  my  will  and  mind 
the  fame  be  paid  within  one  whole  year  after  flie  or  they  (}iall 
enter  upon  the  premifes.    And  laftly,  I  hereby  appoint  my  be- 
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lo^mi  wife  fole  executrix  of  this  my  laft  mil  and  teftament,  to 
^wrlaoiii  I  give  all  my  goods,  chattels,  and  perfonal  eftate^  of  what 
]cmi:xl  or  nature  foever,  (be  paying  my  juft  debts  and  funeral  ex- 
j>^jmces.  In  witnefs  whereof  (revoking  all  former  imlls  by  me 
Kxm^cie)  I  have  hereunto  fet  my  hand  and  feaU  the  27th  day  of 
S^f^AmbtT^  in  the  S7th  year  of  the  reign  of  our  fovereign  Lord 
G^€^wgt  the  fecond,  by  the  grace  of  God,  of  Qrtat  Britain^  France 
id  IrtUmdy  King,  Defender  of  the  Faiths  and  in  the  year  of  our 
o»-di753. 

Jamts  Lortgndrc. 

Sjgned^  fealed»  pubtiQ»ed  and  declared  bv  the  above-named 
James  Langmrt  to  be  his  laft  wiU  ana  teilament,  in  the 
prefence  oi  us  who  have  hereunto  fubfcribed  our  names  as 
witnefles,  intheprefenceoftheteftaior^ 

,  Tkamas  Scales^  tfiUiam  Flemings  WiUiam  Langhom^ 

*X*bat  the  cuftomary  eftates  aboveMnentioned^  were  devifable 
Cbe  (ame  manner  as  freehold  efiates  of  inheritance. 


— — ;  James  Lomire^  the  fon,  fuffered  a  recovery  of  the 
jy^^CLhoW  premtfea  (except  the  fulling-mill)  to  the  ufe  of  him- 
'^^F  in  fee,  and  did  the  proper  aft  to  bar  an  eilate-uil  in  the 
^^^^ftomary  piemifes,  and  died  without  leaving,  or  ever  having 
^'^^^  ifltte,  having  before  his  <teath  conveyed  the  premifes  in  queC^ 
k  to  the  defendants  in  fee. 


_    *Xliat  the  leflbr  of  the  phintiff  is  the  teftator*^  daughter,  men-^ 
*^^S>XMd  in  the  wUl. 

^^AThercupon  a  verdift  was  given  for  the  plaintifp,  for  all  the 
I^^^sanifes  cosiprized  in  the  declaration,  fubjea  neverthelefs,  as  to 
^-■1  ^he  premifes  (except  thq.  fulling-mill)  to  the  opinion  of  this 
^omaat,  whether  the  plaimiff  ought  to  recover. 

'Xliif  cafe  was  argued  twice  at  tlie  bar;  firft,  in  Hilary  term 
*^^^  by  Serjeant  Lagh  for  the  plaintiff,  and  Serjeant  Burtand  for 
^■^^^  dmndant;  and  the  fecond  ttme,  by  Serjeant  Glynn  for  the 
X^ts^intiff,  and  Serjeant  Davy  for  the  defendant. 

^*XTic  Serjeants  for  the  plaintiff  contended,   that  James  Lan^^ 

^^^«^took  only  an  eftate  tor  life,  with  a  contingent  remainder  m 

^^*J  to  his  iffue  by  the  jw/lf,  and  therefore  the  remainder  over  in 

*^^«  to  the  leffor  of  the  plaintiff  Elizabeth  Brozim^  being  a  vefted 

v^eaaaaiQdcr  (at  they  fiiid)  was  not  barred  by  the  recovery. 

^^^  • 

.*I^  Serjeants  for  the  defendants  contended,  that  James Lang^ 
•«ne  took  an  efiate»tail  by  the  unll^  and  fo  the  recovery  had 

g  barred 
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barred  the  remainder  'in  fee  given  over  to  EJizabeth  BraWH. 
Many  argument^  were  ufed,  and  great  variety  of  cafes  cited,  hy 
the  learned  ferjeants  on  both  fides,  pro  and  con\  which  are  not 
neceflary  to  be  fet  down  here;  becaufe  the  court,  after  having 
taken  time  until  this  term  to  confider  of  their  judgment/  did  not 
determine  whether  James  Longmire  took  an  eitate  for  life,  or  in 
tail;  but  were  all  of  opinion,  that  he  either  took  an  ellate  for 
life  or  in  uil;  and  whether  he  took  an  eftate  for  life,  or  in  tail, 
the  leflfor  of  the  plaintiff  had  no  title ;  that  the  remainder  limited 
to  the  heirs  male  or  female,  lawfully  begotten  of  the  body  oF 
the  faid  ffon)  James  Longmire^  (as  it  is  literally  ftated. above) 
was  a  good  contingent  remainder  iii  fee  depending  upon 
a  freehold,  and  barred  by  the  common  recovery ;  that  the  re — 
inainder  over  in  fee  to  the  leflbr  of  the  plaintiff  was  void,  being 
after  a  fee,  and  never  could  veil ;  and  that  if  Jfames  Longmire 
took  an  eftate  in  tail,  it  was  equallv  clear,  that  the  remainder 
are  barred,  and  the  leffor  of  the  plaintiff  has  no  title.  In  de 
Uvering  this  opinion  of  the  court,  the  Lord  Chief  Tuftice  wa_ 
pleafed  to  fay,  that  this^  cafe  was  very  like  the  cafe  oiLoddingto- 
verfus  Kime.  3  Lev.  431.  1  Salk.  224.  wherein  it  was  detei 
,  mined,  that  the  devife  in  that  cafe  to  Exxrs  Armin  for  his  lib 
and  in  cafe  he  fhoiild  have  iflue-male,  to  fuch  iflue-male  and  h 
heir^  for  ever,  charged  with  25/.  per  annum^  &c.  was  an  efla — 
for  life,  with  a  contingent  remainder,  which  was  deftroyed  I 
the  recovery  (in  that  care}.fuffered  by  Evers  Armin;  andthoug 
both  Leainz  and  Salkeld  report  that  the  parties'  agreed,  ; 
divided  the  eftate,  before  any  judgment  was  given,  yet  it ; 
pears  from  a  MS  report  of  that  cafe  by  judge  BUncowe^  (whia 
the  reporter  Serjeant  WUfon  has  feen)  that  after  long  confiderati^H»  "■!« 
judgment  was  given,  that  E-uers  Armin  took  an  eftate  for  life,  wi^^  ^^h 
a  contingent  remainder  over,  which  was  barred  by  the  recov^^=^  :»y 
fuffered  by  Evers  Armin. 

As  the  point,  upon  which  the  court  were  going  to  give  ju<^K.  jg* 
ment,  in  the  cafe  at  bar,  had  not  been  before  fo  much  as  m^  n- 
tioned  by  any  of  the  ferjeants,  the  Chief  Juftice  told  Aem  ^fm^^  I0 
argued  ror  the  plaintiff,  they  might  fpeak  to  it  again  if  Utr-^^^Y 
pleafed;  fo  pronounced  judgment  for  the  defendants,*  niji  cop 
the^  next  term.     See  the  fame  cafe  in  next  term. 


tBUck.Re^  -y^  Campbell. 

A  judgment    T^  H I S    was    an    aftion    upon    affump/it    for   ijOoA 
for  the  dc-       *    money  had  and  received  by  the  defendant,  for  the  uCfe 
fendantin      the  plaintiff. 

'  troTcr,  IS  not  * 

a  bar  to  an 
action  againft  him  ibr  money  had  and  receWed  for  die  pliinuff *i  vie.  ' 


Tbe  defendant  pk;ai1e<)i  in  bar,  that  the  plairttFff  heretofore 
l^rtot^ht  smva&ion  oi  fro\'dr  agamil  him  and  omr-^.  vB.  to  tc- 
co^'or  damages  jgziiiift  tl^im,  tor  clivers  goods  and  oliattels  of  the 
pKiiniiflf,  fiippofcd  to  be  cdnx'crtt'd  by  them  to  their  own  ufc; 
tc^  'v^'hich  they  pleaded  the  general  ifl'ue,  and  a  vcrditl  was  found 
for  dicm  [the  icfendimts],  dnd  judgtoent  was  entered  thereupon, 
b%rFiicrh  tile  prcfent  dei'cndaiu  ifiow  pleaded  m  bar  to  thk  atlion, 
3.ndl  avecrcd,  tUat  die  goods  saii  cliattels  for  which  the  «6tion  in 
:x"c:>vcr  was  brought,  are  tlie  very  fame  identical  good*,  for  the 
produce  whcrcol  [by  Iklc]  the  jirefcnt  a6lion  is  brouglit  by'  the 
pl^intifF  sij^aifift  the  dcfcndflnt,  Tor  mone)'  had  and  received  for 
rlio  i^kiintitT'K  ufe.  The  plafntilF  demoiTed,  and  the  dt*feudam 
roizMd  in  demuiTcr. 

This  offc  was  a  little  fpoke  to  by  Seijeant  JUigk    for  the  See  i  Mod. 
^•laiirKifF,  and  Serjeant   Jfphfon  for  the  defendant ;  but  the  whole  *°7« 
[Tiocart  without  much  debate  Were  clear  of  opinion,  that  a  judgment       *^*  ^* 
Eio J-  che  defendant  in  trcn-er,  is  no  bar  to  an  a^lion'for  money  Imd 
K»«l   iTceived  by  the  dcifcndant,  for  the  ufe  of  the  plaintiff. 

Judgment  for  the  f^afniiffi  pn  totam  curium. 


MICHAELMAS  TERM 

12  Geo.  in.  1771. 


*<^>c,  of  the  demife  of  Elizabeth  Browne  veffus  James  iBbdcKep. 
iiolmcs  ami  Jdhn  Longftiire.     C.  B.  [JJ;  l^^\i^ 

^    JECTMENT    oT   lahfls   ili   fire   coutlty   of  W5y?/«^r- jhe queftion 
land^    which    was   tried    before  Mr.  Baron  l\rrdt  at  the  was,  whether 
^-s^es  held  for  tliat  county.;    when  a  verdid  was    found    for  ?  ""V"^'"^*' 

\  '      'fw    r  ix  '    r^  ^  '         •    •  r  '  ♦  •  p     in  fee  was 

puuntfti,  lubject  to  (lie  opinion  oi  vay^  court,  upon  a  cale  vrftrj  in  the 
■ed,  and  written  flown  verbatim  in  the  lall  Trinity  term,  when  ifirorof  the 
fame  was  argued   at  the  bar,  fht:  feconS  time ;    and    the  ^'^j'"*^^  J5|[g 

words  of  a 
wi//,  the  fame  being  limited  after  1  contiogent  rfmiinder  ;.•  ^-- 

WoUIII.  R 
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court  were  then  inclined  to  give  their  opinion,  that  the  dc^i 
over  to  the  lefTor  of  the  plaintiff  in  fee,  was  a  contingent  i — 
roainder,  and  could  not  take  place,  it  being  deilroyed  by  t 
recovery  fuffcred  by  James  Longmire, 

But  as  this  point  had  not  been  fpoken  to,  in  either  of  t 

arguments  at  the  bar,  the  court  were  pleafed  to  order  an  ultermm 
concilium,  that  this  fingle  point  might  be  debated,  if  the  plaS 
tiff's  counfcl  fo  thought  fit. 

It  was  therefore  now  argued  by  Serjeant  Sayer,  on  the  par^ 
the  leflbr  of  the  plaintiff,  that  the  remainder  limited  to  ner  J 
the  zvil/,  was  a  vcfted  remainder  in  fee,  and  therefore  not  «i 
ftroyed  by  the  recovery  fuffered  by  James  Longmire,  who  ("J 
laid)  was  only  tenant  ior  life,  with  a  contingent  remaindec*  \ 
his  iffue.  And  to  prove  that  this  was  a  remainder  vefted  i 
the  leffor  of  the  plaintiff,  Serjeant  Sayer  cited  the  cafe  of  Doc  o 
the  demife  of  Barnard  ^xA  Fenton  verfus  Reafon,  Trin.  28  Geo,  fi 
B.  R.  which  he  relied  upon,  as  a  cafe  determined  in  the  very 

f)oint;  and  which  he  flated   from  a  MS.  report,  in  the  words 
oil  owing,  viz.  in  a  cafe  referved  it  was  dated,  that  J.  S.  feifed 
in  fee  of  the  premifes  in  queftion,  devifed  them  in  thefe  words, 
**  I  devife  all  my  meffuages  in  L,  to  Eliz.  Crofon  my  nitce,  for 
**  her  natural  life,  without  impeachment  of  wade;  and  immedi- 
**  atcly  after  her  deceafe,  I  devife  the  fame  unto  fuch  iffue  of  the 
**  body  of  my  niece,  as  fliall  be  then  living,  and  to  the  heirs-of 
*•  fuch  iffue.     And  if  there  (hall  be  only  one  fuch  iffue  or  child, 
**  of  the  body  of  my  faid  niece  Elifaoetk  Cro/on^  \\\cii  I  give 
**  the  wliole  to  that  one,  and  it's  heirs,  and  if  only  two  chil- 
«*  drcn  then  to  thofe  two  and  their  heirs,  equally  to  be  divided 
*•  between  thera,  as  tenants  in  common ;  and  in  cafe  my  faitl 
*'  niece  fhall  die  without  iffue  of  her  body  then  living;  or  in 
«*  cafe  all  fuch  iffue  fhall  die  without  iffue,  fo  that  all  and  every 
**  the  defcendants  of  her  body  fhall  he  dead  without  iffue,  then 
**  I  devife  the  fame  to  my  coufins  Ba7'uard  ^ind  Fenton,  and  their 
"  heirs. 


"  That  in  the  year  1650  Elizabeth  Crofon  entered,  tliat  fhc 
*'  afterwards  married  the  defendant  Reafon,  and  that  in  the  year 
'•  1752  fhe  joined  with  her  hufbaiid  in  fuffcring  a  common 
•'  recovery. 

"  One  queftion  was,  whether  Elizabeth  Crofon  took  an  etoc 
"  for  life  or  in  tail  ?  And  it  was  holden  by  the  court  of  5.  ^ 
**  that  flie  only  took  an  eflate  for  life, 

"  Another 


\ 
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•*  Another  queftion  was,  whether  the  remainder  limited  to 
^he  leflbrs  of  the  plaintiff,  was  fuch  a  veiled  remainder  as 
^as  not  barred  by  the  recovery  ?  It  was  holden  to  be  fuch  a 
veiled  remainder,  and  confequently^  that  it  was  not  barred  by 
^hc  recover)' ;  and  judgment  was  accordingly  given  for  the 
leflbrs  of  the  plaintiff."     He  cited  feveral  other  cafes,  which 

e  court  thought  not  very  applicable  to  the  prefent  point  in 

leftion,   viz.    Whether  the  remainder   was   veiled  m  Mrs. 

"mmcf  and  therefore  it  is  unneceffary  to  fet  them  down  here. 

1  was  prepared  and  ready  to  have  argued  this  fingle  point  for 
c  defendants ;  but  without  hearing  me,  the  whole  court  were 
early  of  opinion,  that  the  remainder  limited  to  Elizabeth 
rowne^  the  leffor  of  the  plaintiff,  was  a  contingent  remainder, 
id  not  a  veiled  remainder;  becaufe  the  remainder  before  limited 

the  heirs  male  or  female,  lawfully  begotten  of  the  body  of 
ames  Longmire  (the  fon)  as  it  is  ftated  verbatim  in  this  cafe 
eported  in  the  laH  term)  before,  was  a  good  contingent  rcmain- 
sr  in  fee  iimple,  and  a  remainder  cannot  be  limited  after  a  con- 
ngent  remainder  in  fee ;  they  alfo  held  clearly,  that  the  limitatioA 
vcr  to  Elizabeth  Browne^  could  not  enure  by  way  of  executory 
nc^j  becaufe  James  Longmire  the  fon,  whether  he  was  tenant 
>r  life,  or  in  tail,  ^which  they  did  not  determine)  at  leail  had 
freehold  in  him  fufficient  to  fupport  a  contingent  remainder ; 
ad  wherever  there  is  a  freehold  capable  of  fupporting  a  con- 
ngcnt  remainder,  it  fhall  never  be  conilrued  an  executory  de- 
ile;  Purefoy  vtriixs  Rogers.  2  Saund,  388.  whereupon  judg- 
ment was  given  for  the  defendants  j&^r  totam  curiam.  And  nota, 
^e  Lord  Chief  Juftice  De  Grey  faid,  he  ihould  have  been  of  the 
^me  opinion,  although  the  cafe  of  Loddington  and  Kymc  had 
ever  been  determined. 

As  I  was  prepared  to  have  fpoken  to  this  point,  the  candid 
^der  will  not  (I  flattet  myfelf)  be  difpleafea  with  nxy  writing 
^ortly,  the  fubilance  of  what  I  intended  to  have  offered  to  the 
^Urt,  if  they  had  been  pleafed  to  hear  me.     It  is  as  follows : 

This  cafe  having  been  twice  argued  before,  fviz.J  in  Hilary 
""^  laiU  by  Serjeant  Leigh  for  the  plaintiff,  and  Serjeant  But^ 
*^d  for  the  defendants ;  and  in  Eafler  term  lail  by  Serjeant  Glynn 
"*  the  plaintiff,  and  Serjeant  Davy  for  the  defendants.  The 
un  took  time  to  confider  of  their  judgment;  andinlnmVy  term 
\  after  having  maturely  confidered  the  cafe,  were  of  opinion 
^t  the  devife  over  to  Elizabeth  Brovme^  the  leffor  of  the  plain- 
^*  was  a  contingent  remainder^  and  could  not  take  place,  it 
tng  defl^oyed  by  the  common  recovery. 

R  ft  But 


But  as  this  pomt  "had  not  been  mo\'cd  or  debsft^^  Ac  bar,  6/ 
-  any  of  the  ferjcams,  in  'cither  of  "t'hc  former  arguiii^t»,  \ht 
couit  was  pteafed  to  order  an  ulterius  concilittm^  to  hive  this 
fin^e  ifKrint  arglYed,  if  the  plaintiff's  cottncil  fliould  (o  thmk 
fit.  Accordingly,  it  is  now  contended  by  my  brother  Sayar^  tbai 
this  is  a  VCfted  iiCTnamdcr  in  Elizabeth  Browhty  the  lefltjfr  of  the 
])faiUtiff«  and  not  acontini^m  remainder ;  and  m  fupport  oJ  this 
he  ^as  cite4  ^^c  cfs'fe  oi  tht  on  'the  dcraTfe  of  Barnthd and  /rti- 
/t)ft  vcrfiis  Raifan^  Trh.  2B  0  ^  C<re?^.  ft.  S.  if.  -which  he  relic*i 
upon  as  a  cafe  determined,  in  the  ver\'  point  now  in  debate  be- 
fore tlfe  court,  and  Khich  is  -irboVe  ftated  verbatim,  as  cited  by  " 
thy  'bi'^t'r  Say^^r:  but  as  I  "have  a  more  accurate  report  of  thi« 
cafe.  Which  I  federved  from  my  bi'otti^  J^fi^fo^y  ^^^  lieard  th^ 
krgunlent  artd  judgmem  gi\'^n  thercfh,  and  noted  the  fafne  witti 
)iis  own  hafrid,  I  ftall  cite  it  XKfbafitru  as  £  received  it  from 
tiimr. 

**  tn  e/eftmcn't,  the  jury  foond  a  fbccial  vcrdiS,  that  Ed- 
"  ward'Bmvdcn,  or  Brogd^^  was  feifcd  ?n  fee  of  the  premifes 
*•  in  qneftion;  and  by  his  iw//,  dated iflic  30th  day  o\Jmt'\'j%% 
•*  derifed  ks  follows: — 1  ffi\re  atnd  dcvrfe  all 'my  memiages,  &€, 
*••  in  Ltcdsy  10  my  wife  iSizahtk^  for  the  term  of  her  natural 
*>'*  Kfe,  witlioui  impeachment  of  wafte ;  and  after  her  dcceafe,  I  give 
••  and  dcvife'the  lattie  to  Elizabeth  Crqfoh  my  niece,  for  her  na- 
*•  ttirSil  life,  without  rmpcaebtoent  of  i^-afte,  and  hnmediatety  after 
••  her  deceafe,!  give  and  dcvife  the  firme  dmo  fuch  iffue  of  the 
•«  body  of  rtlV  faidh'reccasftaHbe  then  Hvirrg,  and ^  the  heirs  of 
*'  fuchjffuc,  (tbat  h to  fay)  in  cafeth^rc  ftall  be  dnly  fuch  iflue  one 
<*  chilCltlen  1  give  the  whole  t6  chat  one  child  and  it's  heirs; 
*«  knd  ii  thd'c  fhiift  be  iffne  r\vo  or  inbre  childrens  '^t^n  to  ftich 
**  ilfue  two  or  more  children  equally  afh6hg  tberti,  Ihsire  an4 
**  fhare  alike;  and  the  heirs  and  afligns  of  fuch  two  or  more 
^<  dhfldr^n,  to  take  both  freehold  and  inlieVftam^  a*  tenants  in    j 
^  cdiVjmon,  kftd  not  tfs  joint-toiianis. — Jthd  in  cafe  my  Jaii  nie^e  ^ 
<*  Jhall  die  wiChout  iff'ue  of  hi^r  bady  he^ften,  th*n  twrng :  or  in.^ 
*'  cate  ail  fuchi^ftte  Ihafl  3ie  wrthudt  ifiiie,  fo  that  all  smd  every^ 
•*  of  the  dcfceiidant.s  of  her  body  Ih a  11  be  dead   without  ifiiie^ - 
•*  ttfAi,  Jmd  not  bcTofc,  I  eivc  and  dHrife  lili  the  afofefaid  pre —  - 
'*  ifiifcs  umo  my  coufins  TJiamh.t  BxihmrH -.xri^  Jiihui  TdMon  ^rhl*. 
***  Icfer  of  the 'nlaiYrtHrTtheir  hiirs  and  affr^ns  for  CN-'er,  t9tak»^ 
**  both  freehold  and  infoitance  aS  -tc^iKms  4"n  common,  and  tioczs 
"*'  is  joint-tcriants  ;  tmon  condftidn  ne\Ti^ltelefs,  that  thty,  whet  r- 
*'  they  TOter  upon  the  premifc-!?,  pk)-  ^06/.  to  Je'rfrf^iia'Pariem^^ 
^*  if  mis  be  then  Kving,  Tool,  of  ^•hrch  to  he  paid  b)*^  TAmta^ 
•'  BurOard,  Mnd  too/,  to  be  paid  by  James  Fent&h. 

2  "  Tl^M^' 


•*  Thai  upoathc  -^h  (lay  ol  F^brua/:yi  i744.».  the  tqft^tor  died, 
•*  whereupoQ  hU  wite  ciuered  and  died  feifed  on  the  23d  day  gf 
**  January  1750,  whereupon  Elizaicth,  Crofon  entered  ugd^r  the 
**  uiiU^  and  bein^  feifed  of  tlie  pijcnjiifes,  on  the  22d  day  of 
**  -^n/  1731  intermarried  with  the  deEendant  ReaJ'on:  and  Ui 
**  Iriniiy  term  2^4  @  2^  Ceo.  %.  1751.  they  fuffered  a  coiqixioa 
'*  recovery  and  declared  the  ufes  thereof,  ^to  each  of  them  for 
**  their  lives,  with  remainder  to  the  defeadaut,  and  his  heirs 
**  in  fee. 

"  Elizabtfk  (Crofon J  the  defcadant's  wife,  died  the   ijth  d^y 
"  of  October  1752,  and  rxever  had  any'iflFup  of  her  body. 

*•  James  Fcnton  Icffor  of  the  plaintiff  is  tb«  devifce,  and  XStf- 
"  ^nas  Barnar4  is  the  eideft  fox^  and  beii:  g/  the  othi:i:  (^vifqp 
'    Zfhomas  Barnard. 

•*  The  queftion  was,  whethc/  the  plaintiff  was  iijlatled  to  re- 
cover ^e  premllbi  ?  and  tlie  wliolc  court  of  B.  R,  wer«  of 
opinion  be  was,  and  gave  judgment  for  tl^  plaintiff;  and  i9 
^tving  their  opinion  the  ju^cs  fpuke  to  th^  following  effect ; 

•*  Ryder  Chief  Juftice — The  queftion  is,  what  remainder  was 
given  to  the  leiLrs  of  the  plaiuti^  hy  th^  will^  ^nd  whether 
the  fame  is  fiill  fubfiftiiig,  or  detern^ncd  by  the  limitadoiu 
in  the  wUU  or  by  the  common  recovery.  Several  things 
iirc  very  clear, 

•*  ijl^  There  is  no  doubt  but  the  cftate  given  to  the  niece 
\va$  only  for  life,  almoft  ever)'  word^  of  the  dcvife  proves  it ; 
it  is  an  eftate  for  life  in  fo  many  words  ;  aftm*  her  death,  the 
iffue  (which  in  a  will,  is  a  worJ  that  operates  as  effectually  to 
xnake  an  cAate<rtail,  as  the  >^ords  heirs  yi^tht  body  do  in  a  djce^} 
are  to  take  as  purclialiers,  for  the  deviiie  is  to  the  ifiivs  of  the 
body  of  the  niece»  and  to  the  heirs  of  ftich  iffue. 

*'  2^/y,  It  is  ckar,  that  the  remainder  limited,  next  after  the  Co.  Jac.  590. 
*iiece's  eifate  is  contingent ;  the  words,  in  cafe  my  niece  die  with-  ^^^  *3** 
^ut  iffue  of  her  body  (/tea  liwtg,  ihew  thai  it  muft  b«  con* 
^ibffentt  it  not  ^ppeai-ing  what  child  may  be  then  livipg — Tk^ 
child  muft  t^ke  by  purchA&* 

**  3^/y,  A  reci^very  will  bar  4  contingent  rjpn:^ind9r;  any  per- 
fon  Ici0:d  of  ^  fioeehold^  may  ^  ^  Qoptin^ent  rcma^j^FS 
^^f^offf^H  <ar  cqn^mqn,  recovery^  hiM  n^li  Ijy  ^grqnt* 
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"  But  it  doth  not  follow  from  what  I  have  faidj  that  the  1 — 
**  mainder  limited  to  the  leflbrs  of  the  plaintiff,  is  a  contingc^^ 
**  remainder.-^n  marriage  fettlements  after  the-firft  remaind^^ 
"  to  the  firft  and  other  fons  of  the  marriage,  the  next  ^ar 
*'  mainders  to  truftees  to  preferve  the  contingent  remainders,  ^^ 
••  veiled,  as  being  limited  to  perfons  in  tjft:  for  by  the  rule: 
"  law,  the  eftate  (hall  open  and  fliut  again,  and  fo  toiit%  quoh^^ 
•*  to  let  in  the  intermediate  remainders. 

'"  The  queftion  then  is,  whether  the  limitation  to  the  lefl^ 
••  of  the  plaintiff,  in  this  cafe,  be  a  contingent  remainder- 
^*  not?-T-lt  is  infifted  on  the  part  of  the  defendant,  that  ^_l 
"  ^ftate  limited  to  the  iffue  of  Elizabeth  the  niece,  was  a  ^H 
"  fimple ;  if  that  be  fo,  it  puts  an  end  to  all  the  other  remaindear-  s 
•*  but  we  are  all  of  opinion,  that  it  was  an  eftate-tail,  it  bei  ^ 
••  an  eftabliflied  rule,  that  were  an  eftate  is  limited  to  one  a  xm 
"  his  heirs,  it  may  be  reftrained  by  fubfequent  words.  H^J< 
••  the  fubfequent  words  re&rain  and  confine  the  word  kdrs,  ^ 
"  hdrs  of  his  body,  or  iffue;  fo  a  devife  to  A*  for  life,  is  ^^ 
•*  eftate  for  life;  but  if  thefe  words  are  added,  viz.  And  if  — ^ 
"  £es  without  iffut^  then  to  B.  then  it  becomes  an  eftatc-t-^^ 
••  in  A. 


"  He  concluded  by  faying.  It  is  a  known  rule  of  law,  th 
where  particular  eftates  of  jFreehold  are  limited,  with  par^^** 
cular  contingent  remainders  over  to  perfons  not  in  being,  ar^ 
then  comes  a  remainder  over  in  fee,  to  one  in  being,  tnat 
a  vetted  remainder,  (and  cited  Boreton  verfus  NicoU.    0 — 
Car.  363.)  until  the  intermediate  remainders  come  in  fffe,  at^ 
then  it  opens  to  let  them  in;  fo  this  remainder  to  the  leffc^ 
of  the  plaintiff  is  vetted,  to  take  effcft  in  poffeffion,  on  tl 
determmation  of  the  former  ettates,  and  does  not  depend  up^ 
the  dying  of  Elizabeth  the  niece,  having  iffue  at  ner  deatV 
for  it  veils  whether  Ihe  has  iffue  or  not.     He  faid,  he  did  w 
think  the  cafe  of  Loddington  verfus  Kyme  was  ever  determine 
although  Ld-  Raym.  page  209.   fays  that  it  was.     Upon  t 
whole  he  faid,  he  was  of  opinion  for  the  plaintiff. 

^^  Denifon  Juttice — It  is  admitted  that   Elizabeth  the  n 

took  an  cttate  for  life;    the  queftion  then  is,  whether 

limitation  to  the  leffors  of  the  plaintiff,  is,  or  is  ndt 

mainder  vefted ;  it  cannot  be   an  executory   deVife,  be 

there  is  a  fufficient  eftate  of  freehold  to  fupport  a  conti 

remainder.     Purefoy  verfus  Rogers.     2  Saund.  380.     F 

it  is  upon  too  remote  a  contingency  to  be  an  execute 

vife;    if  it   is   a  vefted   remainder,    the  common    re 

could  not  bar  it,  but  would  give  a  right  of  entry  for  f 

feiture;    if  it  is  contingent,  then  it  is   baritd.     Is 

<( 
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*  mitation  to  the  iffue  of  Elizabeth  the  niece  ^n  eftate  in  fee,  or  in 
^  tail  ?  If  a  fee,  no  other  fee  can  be  limited  after,  or  mounted 

•  upon  it ;  if  in  tail,  the  leffors  of  the  plaintiff  took  a  vefted 
^  remainder ;  I  am  of  opinion,  that  the  limitation  to  the  iflue 

•  of  Elizabeth  the  niece,  is  of  an  eftate-tail ;  for  the  word  heirs 

*  there,  is  controuled  by  the  words  which  follow.  A  limitation 
'•  to  one  for  life,  remainder  to  his  firft  and  other  fons  in  tail  not 
'•  then  in  being,  which  is  contingent  with  remainder  to  one  in 
'*  ^,  the  laft  remainder  is  vefted  notwithftanding  the  interven- 
**  txon  of  the  eftates-tail ;  therefore  the  recovery  cannot  bar  the 
*^  plaintiff.  I  am  of  the  fame  opinion  with  my  Lord  Chief 
••  Juftice. 

•*  Forfler  Juftice — The  dcvife  to  the  iffue  of  Elizabeth  the 
•*  niece,  was  of  an  eftate-tail,  and  the  remainder  over  to  the 
•*  leffors  of  the  plaintiff  was  a  vefted  remainder,  therefore  the 
•^  common  recovery  fuffered  by  tenant  for  life  was  a  forfeiture ; 
*•  I  am  of  the  fame  opinion. 

•*  Wilmot  Juftice — ^When  the  limitations  are  to  A,  for  life, 

*•  remainder  to  the  iirft  and  other  fons,  a  fubfequent  remainder 

••  may  be  fo  framed  as  to  be  a  contingent  remainder;  but  that 

*•  is  not  this  cafe.     If  Elizabeth  the  niece  had  left  iffue,  and  that 

•*  iffue  had  afterwards  died   without   iffue,  the  leffors   of  the 

••  plaintiff  would  have  taken;  Judgment  for  the  plaintiff,  ^rr 

«*  tot.  cur.    B.  Rr 

Thus,  I  have  ftated  the  cafe  exaftly  as  it  was  given  to  me  by 
my  brother  Jephjon^  bccaufe  it  fecmcd  to  me  to  be  a  more  ac- 
curate report  oi  it,  than  as  it  is  ftated  by  my  broiher  Sayer^ 
tliough  I  own  it  does  not  materially  differ. 

I  have  the  authority  of  a  ver)'  great  and  learned  judge  (the 
late  Lord  Chief  Juftice  Wilmot)  to  fay,  (as  I  have  often  heard  i  WUfoa 
him  fay)  that  cafes  upon  wills  have  no  great  weight  unlefs  they  3M« 
arc  cxatily  in  the  very  point,  and  fimilar  in  every  refpe£l  to 
the  cafe  before  the  court ;  fo  that  if  I  can  fliew  a  material  dif- 
ference between  our  cafe,  and  the  cafe  above  fo  much  relied 
upon  by  the  plaintiff,  the  court  will  pay  little  or  no  regard  to 
it  in  their  determination  of  this  cafe. 

I  fubmit  it  to  the  court,  that  the  cafe  of  Doe  on  the  demile 
oi  Barnard  and  Fenton  vcrliis  Reafon^  is  different  and  diftinguifh* 
able,  from  the  cafe  at  bar  ;  in  that  cafe  Lord  Chief  Juftice  Rider ^ 
and  the  whole  court  held,  that  the  eftate  devifcd  to  the  iffue  of 
Mlizabelh  Crofon  the  niece,  was  an  eftate  in  tail ;  and  I  ftiall  not 
deny,  or  even  make  the  leaft  doubt,  but  that  a  vefted  remain- 
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dcr  may  be  wetl  limk^d,  after  an  cftate-teit,  whether  the  eftatc* 
tail  be  vetted  or  contmg^nt,  thtfce  being  a.vaoitty  oi  cafes  in  the 
books  to  i\iU  purpofe ;  wliereas  in  oar  qaiic>  tlie  liiuilation  to 
tlie  lieirs  male  or  temule,  of  thue  body  of  James  Longrmrc  the 
fon,  vaB  a  comingent  remainder  La  fee,  and  after  fiich  limita- 
tion in  fee,  a  fubfeqjuent  remainder  caiinol  ba  limited  or  veil — 
That  the  heirs  of  the  hu<lj'  of  ^7^^-^  Lonfrinint  the  fon,  raufl;  take 
a  fee  fimole  (eem^  clear  horn  the  £oliowmg  conlideratioos. 

Fir/l,  The  words,  heirs  mMr  or  ft  male.  ^  lawjulh  to  be  bigMen 
of  th^  body  of  my  fon  James  Lon^r^mirt  for  evcr^  ihty  payins^  &c, 
nuift  he  words  of  purchale,  they  muil  be  taken  as  a  defignajStO 
perfona^  and  the  lodl  iniift  be  conftrucd  in  the  funip  manner,  as 
if  a  particular:  name  was  fubftitntcd  in  tlie  place  of  thcfe  words, 
and  tlien  the  claufe  would  run  thus,  viz*  **  To  my  Ibu  Jfames 
•'  Longrrdre^  for  and  diuring  the  term  of  his  natural  life  ;  and 
^*  frcwa  and  aft€r  his  deceafe^  to  A.  for  ever  ;**  which  would 
,  clearly  carry  a  fee  to  A, — for  the  words yir  av;r,  in  a  wtll^  be- 
ing clearly  expreflive  of  the  intention  of  the  devifor  to  give  a  fee 
finiple,  are  equivalent  to  the  word  Itdrs  in  a  feoffment  or  grant, 
as  hath  been  often  determined.     Co,  Lit.  9  b.     Lft.fid,  586. 

SecottJ/y.  Xhe  heirs  o£  the  body  of  James  Lonfrmire  the  Ton, 
ajcc  ro  pay  out  of  the  faid  eftate  the  fiun  of  400/.  that  will 
pais  a  ft!e  by  conftrutflon,  without  regard  to  tlw  value  of  the 
Lmds  devifed;  for  the  \'alue  (fays  the  book)  is  not  material,  Wfl- 
loi'k  verfus  Hammond.  Cro,  EJiz,  204.  3  Rep.  21.  a.  in  Borafions 
cajfy  and  6  Rep.  16.  a.  Collycr's  cafe. 

Thltdly,  The  rn// Cjys,  "  But  provided  that  rcfufal,  failure, 
*!  or  n<^gleft  be  made,  of  payment  of  the  faid  fum  of  40c/.  op 
'*  any  part  thereof,  to  the  perfons  and  parties  I  have  herein  and 
'*  iicivby  bequeathed  the  fame,  then,  and  in  fuch  cafe  I  give, 
**  urant  and  devife,  all  and  fmgular  tliC  premifcs,  unto  my 
*•  daughter  Elizaheik  Browns^  and  her  heirs;  to  liold  for  and 
••  during  fuch  a  term  of  years  as  the  faid  fum  of  400/-  nuy 
**  and  lliall  be  raifed  out  of  the  clear  rents  and  mean  profits 
**  thereof,  and  applied  and  paid  to  the  legatees  as  aboVe  dirccied; 
*'  and  wheo,  and  as  foon  as  the  fum  ot  400/.  fhall  be  fo  railed 
"  by  and  out  of  the  mean  profits,  then  it  is  my  will  and  mind, 
**  that  all  and  every  the  above-mentioned  premifcs  Ihall  return 
**  into  the  poffeffion,  and  to  and  for  the  fole  ufe  of  the  heir  male 
•*  or  female,  lawfully  begotten  by  ray  faid  fon,  andtoA?j  orker 
"  heirs  for  ever.'' 

So  that  if  failure  of  payment  of  the  fum  of  400/.  be  made, 
Mrs.  Browne  is  to  enter  and  hold  the  demifed  premifcs  till  tkmi 
fum  be  raifed;  and  then  all  tl^  premifcs  ^c  to  return  into  the 

poflefliou 


pofieiTKHi  qF  ^We  Aa>  «<z/<  arjtmtjde.  afhislvn^  and  to  his  or  hen 
ft^rsj^qrevtr:  which  wojds  aie  »ot  only  clearly  ex preflive  of  th» 
Ur/lator*.s  UiJi.<^ntion  tg  give  a  &e-&mpltf  to  the  heirs  of  the  bodv 
ot  Ihs  fon  (as  purchafers),  but  arc  the  technical  vprds  which 
trlic  la>v  requires  tQ  pafs  a  fee^CunpU  injecffments  aiid  grants. 

TIh^  cs^fe  at^  the  bar,  theiwfore^  difers  very  materially  froiiH 
and  cafinot  be  gompared  to  tbAt  oi  Doc^  on  tlie  deraife  of  Bar^ 
nand  a^nul  Ffntan^  vcrfu«  Rtaf^n^  or  to  any  other  cafe  where  th© 
interm^al^  Continent  eftato  dQvi&d,  is  an  eflato-tai],  or  any 
other  particular  eftate  ;  for  in  our  cafe  the  intermediate  contin- 
gent eftate  devifed,  is  a  fee-fimple  ;  but  in  the  cafe  of  Doc  verfus 
R^afon^  the  intermediate  contingent  eftate,  was  adjudged,  by  the 
whole  court  of  5.  R.  to  be  an  eftatCrtail. 

If  I  have  proved,  that  the  eftate  limited  to  the  heirs  mal^  or 
^'nc/r  of  the  body  of  James  Longmirc  the  fon,  is  ^fie  Jhnplc^ 
then  I  humbly  conceive  it  is  moft  clear,  that  the  remainder  ov.ef 
<o  the  lefFor  of  the  plaintiff  i&  not  veiled,  becaufe  a  fubf€<juerxt* 
''Remainder  can  never  veft,  after  a  contingent  Jie^mp/e  is  li- 
ttiited ;  and  the  cafe  of  Luddingtfin  verfus  Ki7ne^  \  Ld.  Rfl^m^ 
^03.  ^Ldv.  431.  1  Salk.  224.  is  direftly  in  point;,  fo  thai 
^^e  remainder  over  to  Mrs.  Brown^^  the  leflor  pf  the  plaimif^ 
could  never  veft. 

*  Nota.  This  is  the  fub  (lance  of  what  \  intended  to  have  offered 
*o  the  court,  upon  the  fir\gle  point  remaining  to  be  fpokei;!  to, 
*^<J  hope  the  rea4er  will  excufe  me,  (or  giving  Uim^ttq  troubla 
Pf  reading  it. 

I     ■    ■  ■  ■ 

On  the  firft  day  of  Onqhtr  177P,  in  the  vacation  after  TrinUy  Nota. 

J5'''^»  i"  tbe  tenth  year  of  the  reign  of  his  prefect  Majefty,  a 

fine  of  lands  was  taken  and  acknowledged  by  dedimus  potejlafem^ 

^vhercin  S'ujohn  Eardley  Wllmot  Knt.  (then  Lord  Chief  Juftice  of 

the  court  ofCommon  rleas)  an4  Qthers,  \Kcre  cpnufprs.;  which 

Was  paffeil,  engroffed  and  recprdccj,  as  a  fine  of  the  faid  Ttimtyi 

^^rni,  in  the  tenth  year  of  his  pr^fen^  Majefty.    Sir  John  t/vrdlty 

^^"ilrndi  had  nothing  in  the  lands  until  fome  time  in  the  fame 

Trinity  vacation,  viz.  a  few  ^2^%  before  be  acknowledged  the 

fine  ;  therefore,  in  the  deed  to  lead  th^  lUes  thereof^  it  was  pror 

perly  covenanted  by  t>c  partios  thereto,  that,  the  fine  ihoyjd.b!^ 

levied  a^  qf  Michaelmas  term  io  the  eleventh  year  of  lu^  V^^Kan^ 

Majtrily ;  but  by  miftake  it  was  made  aod  recorded  (as  aj^ave]  9^ 

a  fine  of  Trinity  term  in  the  tenth  year  gf  1^5  prefcjiU  Mi^jcft)f* 

And  now  in  this  term,   upon  producing  the  deed  to  lead  the 
'Jfe*  of  the  fine,  and  flicwing  the  miftake,  my  brother  Burland 

moved 
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moved  the  court,  that  the  fine  might  be  altered ;  and  made  a  fine 
of  Michaelmas  term  in  the  eleventh  year  of  his  prefent  Majefty, 
according  to  the  covenant  in  the  deed.  But  by  Lord  Chief  Juf- 
lice  De  Grcy^  and  the  whole  court,,  this  is  not  a  motion  to  amend 
a  fine,  but  to  mak^  a  new  fine:  for  the  late  Lord  Chief  Juftice 
Wilmot  nil  habuit  in  tenementis  in  the  Trinity  term  when  the 
fine  was  levied  and  is  recorded ;  and  although  it  might  operate 
as  a  bar  to  himfelf,  yet  as  to  ftrangers  nil  optratur:  (o  that  the 
granting  this  motion  might  be  of  the  utmoft  ill  confequence  to 
ilrangers  ;  therefore  my  brother  took  nothing  by  his  motion. 


t  Black. Reiu  Loyd,  qultaniy  &c.  W(y2^j  Williams.     C.  B. 

Aftiwififi  A  CTION  of  debt  upon  the  ilatute  of  ufury  (12  Ann.Jlat^  2. 

*^ij^\^^  "^  ch,   16.)  for  treble  the  value  of  the  money  lent    upon 

TOonV'ent,  *^  ufurious  contraft ;  upon  the  general  iffue  nil  dem^  there  was 

upon  the  a  verdift  for  the  plaintiff,  fubjetl  to  the  opinion  of  this  courts 

itatute  of  upon  the  following  cafe  ;  which  ilates, 

One  lends  a  That  on  the  31ft  day  of  March  1769,  one  John  Hinchchjfe 
'^e  6?**  *  having  occafion  to  borrow  looL  applied  to  the  defendant  IrtU 
in  the  in-  '  Hams^  to  borrow  the  fame  of  him ;  and  thereupon  it  was  cor- 
tereft  thereof  ruptly  agreed  between  the  defendant  and  the  faid  Hinchcbffe^ 
Jj^n^l>  ^^^  ^'^^  defendant  ftiould  lend  the  faid  Hinchcliffe  tool,  for 
Jwy  of*ad- .  three  months ;  for  which,  Hinchcliffe  was  to  pay  him  6/.  and  y^ 
vance,  at  the  for  intcreft  by  way  of  advance,  which  exceeds  the  legal  rate  of 
tinfieoflcnd-  inicrcR  o{  ^l.  per  ccntumdcr  annum.  And  fuch  agreement  be* 
The  penalty  '"g  made,  the  faid  Hincncliffe  received  ot  the  detendant  100/. 
is  that  inftant  and  immediately  paid  the  defendant  thereout  the  fum  of  6/.  5J. 
*h^**"A*  *"**  ^^^  intereft  by  way  of  advance,  and  gave  the  defendant  his  pro- 
jnttft*be  milTory  note  of  hand  for  iqo/.  dated  London  March  31ft,  1769, 
brooghtwiih-  payable  to  the  defendant  or  order,  three  months   after  date. 

In  a  y«r        i^jr  value  received. 

next  aner 

that  time. 

TButfeeAftf^-      That  the  faid  Hinchcliffe  at  the  fame  time  'depofited  in  the 

^*f.  r.  V.     hands  of  the  defendant  feveral  valuable  cabinets,  and  other  japan 

^Tcrm'k«*p.  ^arc,  by  way  of  collateral  fecurity,  with  power  to  fell  the  fame. 

That  in  purfuance  of  the  faid  power,  the  defendant  fold  one 
of  the  faid  cabinets  for  22/.  4J.  which  having  reduced  the  debt 
due  on  the  faid  note,  the  faid  Hinchcliffe^  on  the  loth  day  of 
Auffujl  17691  gave  the  defendant  another  note  of  that  date,  for 
78/.  19J.  8rf.  payable  to  the  defendant,  or  order,  two  months 
^fier  date,  for  value  received  1  which  was  afterwards  paid. 


That 
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That  the  writ  of  capias  ad  refpondendum  in  this  caufe  was  fued 
out,  and  ferved  upon  the  defendant,  upon  the  12th  day  of  July 
1770,  which  was  more  than  one  year  after  the  date  ot  the  fir  ft 
note  (31ft  March  1769),  and  more  than  one  year  after  the  pay- 
ment of  the  faid  6/.  51.  as  and  for  the  intereft ;  and  more  than 
one  year  after  the  expiration  of  the  three  months,  for  wliich  time 
the  money  was  borrowed  and  lent,  as  above  Rated  ;  but  the  fer- 
vice  of  tne  writ  was  within  one  year  after  the  total  payment 
and  difcharge  of  the  faid  firil  mentioned  note  for  100/. 

The  queftion  refer ved  for  the  opinion  of  the  court,  is,  whe- 
ther this  a3ion  is  brought  and  commenced  in  due  time,  within 
the  31  Eliz.  c,  5.  ft8,  5  whereby  it  is  (among  other  things) 
cnafied,  •♦  That  all  fuits  upon  any  penal  ftatutc  (except  the  fta- 
•'  tutes  of  tillage)  the  benefit  whereof  is  limited  to  the  Queen, 
••  her  heirs  or  iucceffors,  and  to  any  other  which  (hall  prolecute, 
'*  {hall  be  fued  within  one  year  next  after  the  offence  commit- 
•*  ted ;  and  in  default  of  fuch  purfuit,  the  fame  (hall  be  fued 
••  for  the  Queen,  her  heirs  or  fucceflbrs,  at  any  time  within  two 
*•  years  after  that  year  ended  ?" 

This  cafe  was  debated  twice  at  the  bar  :  the  firft  time  by  Ser- 
jeant Davy  for  the  plaintiflF,  and  Serjeant  Glynn  for  the  defend- 
ant ;  and  the  fecond  time  by  Serjeant  Burland  for  the  plaintiff, 
and  Serjeant  X«^A  for  the  defendant. 

It  was  argued  by  Serjeant  Davy^  in  Hilary  term  laft,  for  the  Fi:ft  trgn- 
plaintifF,  that  it  appears  by  the  flate  of  the  cafe,  that  this  aftion  P'^^"^  **  ^** 
was  committed  in  due  time,  viz,  within  one  year  next  after  HUryu 
the  offence  committed ;  for  tliat  although  the  detendant,  on  the  Geo*  3. 
31ft  oi  March  1760,  corruptly  agreed  to  lend  Hinchcliffe  100/. 
lor  three  months,  for  which  ninchclijft  was  to  pay  6/.  ^j.  for  in- 
tereft by  way  of  advance ;  whereupon,  Uinchciifft  then  received 
of  the  defendant  100/.  and  paid  him  thereout  6/.  ^r.  for  in- 
tereft, by  way  of  advance  and  gave  the  defendant  his  promifTory 
note  of  hand  for  100/.  dated  that  day,  payable  in  three  nionths  ; 
yet  the  offence  was  inchoate,  and  not  confummate,  or  compleatly 
committed,  until  the  loth  oi  Auguft  1769,  when  the  whole  was 
paid  off  to  the  defendant.  The  defendant  before  that  day  might 
nave  repented  of  his  finful  contraft  before  made,  and  have  taken 
no  more  than  his  legal  principal  money  and  intereft  at  laft ;  but 
not  having  done  fo,  there  was  a  continuance  of  the  offence  from 
the  31ft  of  March  1679  ^^^^  ^^^  '^^^  ^^  -^^S^ft  ^7^9»  "^vlien,  and 
not  before,  the  offence  was  confummate ;  k)  that  the  writ  in 
this  caufe  having  been  fued  out,  and  ferved  upon  the  defendant, 
on  the  12th  of  July  1776^  the  aftion  was  brought  and  com- 
menced in  due  tirac^  according  to  the  Jlat*  of  31  £liz.  c.  i6. 

And 
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And  to  prove  that  this  ufurious  contvaH  was  not  cpnAunmate 
and  compleat,  until  all  the  money  was  paid  by  liinchcliffe  to  the 
defendant ;  he  cited  the  cafe  ol  Browne  a;id  iuljbyc^  a  jUob^  4,^. 
'*  Mpon  the  ilatute  of  13  Eliz.  r.  8.  of  ufmy,  the  cafe  >ras  thi> ; 
"  yi.  borrowed  of  B.  8o/.  and  was  bound  in  an  oblig^tioi^  tp 
*'  pay  to  him  90/.  at  the  end  of  the  ycai*.  It  was  tho  opiRioB 
^'  of  the  jxiflices,  that  although  the  90/.  was  tendered^  and  JK* 
*'  the  lender  did  tell  the  farne  over,  yet  if  hq  inkd  and  accept 
**  but  of.  80/,  it  is  not  ufury  within  the  fl^tute  to  m^jke  9,  ^eble 
**  forfeited  ;  but  yet  In  that  cafe,  the  obligation  itfelf  is  void/* 
Alfb  iq  Body  and  Taff'cls  cafe,  3  Z<f<?/t.  205.  there  is  a  note, 
•*  That  it  was  holdcn  in  the  Exchequer  by  Baron  C4»r^,  that  if 
^^  a  man  lendeth  money,  and  for  the  forbeariiin^  of  it  coiUrafis 
*'  for  more  than  10/.  in  the  looA  that  tli«  bond  made  for  it  i^ 
FarrcU  119.  *•  void  prefently ;  aod  that  if  he  doth  receive  exccfliye  iateveft, 
**  he  fha|l  forfeit  treble  tlie  value."  From  whif:h  note  it . 
foljpws,  that  he  dial  I  not  forfeit  treble  the  value,  undi  he  re- 
ceives exceflivc  intereft.  Whereupon  SerjcainZ)/ii{>concliJuled, 
that  the  gfienc^  in  the  cafe  at  bar  was  nov  compleatly  commit- 
ted, or  confummate,  until  the  10th  of  Augii/l  1769,  a^i^t  lli^re-f 
fore  this  aftion  was  brought  in  due  time. 

Serjeapt  Glynn  for  bhc  defendant,  inlii/ary  terra  laft,  infifted  that 
the  defendant  committed  the  o.ience,  charged  upon  ^tw  in  the  de- 
claration, upon  the  31ft  oiAUrcA  17^9^  which  was  more  thaji  one 
year  before  this  aftion  was  brought ;  that  the  ufurious  contraft, 
9flid  taking  the  6/.  3X.  fijr  interelb  oi'  100/.  hn  three  mollis  by 
way  of  advance,  coaftitut^d  and  compleated  the  offence  i^pon  that 
day ;  for  by  tl)^  fiaie  of  the  cafe  JVilliams  the  defendant  then,  ad- 
vanced  to  IlinjQhcbfft  tl>e  full  fum  of  10c/.  who  immediately  r^ 
turned  to  JVilli^ois  6L  ^s.  foe  the  forbearance  for  thsee  moliths^ 
fp  that  the  6L  ^r.  W9S  conitd^ered  at  that  time  as  ufury,  or  to  be 
given  fpr  tfa«  uie  pf  lOo/.  fpr  three  mpntl^s ;  apd  if  the  court 
rhou)4  fay  th^^  f^ch  a  conjtra£l  and  paymentr  pf  iiaja^wful  i^n^ier^ft 
as  tj^is,  i^  ^p  pfifence  until  the  pjFijif  ipal  money  be  aU  paid,  it  i^ould 
greatly  hinder  and  delay  prpupc^tipns  for  ufiur\\ 

The  CQurt  brpke  the  cs^fe  (s^s  il(  is  called)  in  Hilary  term  laft, 
bm  gav/:  no  diccii^ve  opinion. 

Lord  Chm^  Juft^  I)c€/ey^^T\\e  €^c(tior\  is,  whether  thi$ 
^tipn,  was  brpMghj;  witlM^  Q^  ycif  nex^^ft^r;  th^  offpncc  com- 
mitted ? 

Thi^Jift.  \^  4i^.  <.  x^*  fqr^eiuQiQg  tfce  ra(<  of  imereft,  eaa^Sv 
*'  th?t  ^o  pKfiw  wljk^fcfo^ver,  fepm,^^  ai<9K  tlifr.  ft9tl|  ^y  qC 
*^  Scpjefnkcf  ^714,  UJQ4  4liy  co^n^t&wl^cJb.ftdllk'e  W^  h^m 
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*^  «aid«6x:r  ASH  day  ftaH^dcef,  dirtOly  oY  indifeftly,  fof  loan 
^  of  my  ^atidnitfs,  Wai^s,  £?c.  kbov«  the  va^Qe  6t'  5/.  for  the  for- 
••  ^l€»tnctofi^ol.  for  a  yefiir,  lindfo  Iff ti'r  that  rate  for  a  greater 
"  6r  l^fer  fuitt,  or  ^ifr  a  longer  6r  (hdrfer  tifAe ;  aftd  that  all 
••  '^oifcb,  €6htruds  and  atfTuraftrCes  %vhlitfoever,1'tyr  payment  of  any 
••  pr^ndpil)  or  mohey  totte  l<Jrtt'dr  covenanted  to  be  performeil 
**  upon  or  for  any  ulury,  whereupon  or  whereby  there  fhall  be 
•*  refervcd  (fr  taken  above  thfe  rafe  of  5/.  in  the  loo/.  fliaH  be 
"  utterly  i*<Mdy  and  that  every  perfon  which  ftiall  after  the  time 
**  afbreiatid^  upon  any  contratl  to  be  made,  take,  accept  and 
••  receive,  by  way  ormeans  of  any  corrupt  bargain,  loan,  cx- 
"••  chftfil^,  dicvizancc,  fliift  or  incereft  of  any  wares,  merchan- 
•'  dissc*,  or  other  thing  or  thinjjs  whatfoever,  or  any  deceitful 
••  way  or  means,  or  by  any  covin,  engine,  or  deceitful  convey- 
•*  ante^  lor  the  forbearing  6r  giving  day  of  payment  for  one 
••  whole  Vear^  of  and  for  their  money  or  other  thing  above  the 
•'  futti  01  5/,  for  the  forbearing  of  tool,  for  a  year,  and  fo  after 
•'  that  tare  for  a  greater  6r  leuer  fum,  or  for  a  longer  or  Ihorter 
•*  term,  fhall  forfeit  and  lofe  for  every  fuch  offence,  the  treble 
••  vnhie  of  the  m6nics,  wares,  merchandizes,  and  other  things 
^*  fo  lifnt,  bargaiflfed,  exchanged  or  fhifted ;  the  one  moiety  to 
•*  the  Queen,  her  heirs  and  fucceflbrs,  the  other  moiety  |0  him 
•*  or  them  that  5viH  fue  for  the  fame^  In  the  fame  coantjf  where 
•*  the  offence  is  c€(flnmitted,  by  a6lion  of  debt,  bill,  plaint  ov 
"  information,  G?c.*'  By  this  fbtute,  three  diftinft  matters  are 
confiderable. 

Fir/l,  No  perfon,  upon  any  contraft,  (hall  take  for  loan  of 
money,  &c.  dhoVt  the  value  of  ^,  for  the  forbearance  of  looA 
for  a  year. 

Secondly y  All  bonds  and  affurances  for  payment  of  any  money 
*to  be  lent  upon  ufury,  whereupo'n  there  fhall  be  rcferved  or  taken 
tbove  5/.  in  the  100/.  fhall  bfe  void.     And, 

Thirdly,  Every  perfon  which  fliall  receive,  by  means  of  dLity 
tromipt  bargain,  loan,  exchange,  chevizance,  ftiit't  or  interefl,  of 
liny  wares,  or  other  thing,  or  by  any  deceitful  way,  for  the  for- 
bearing or  giving  day  of  payment  for  one  year,  for  their  mones' 
or  other  thing,  above  5/.  for  100/.  for  a  year,  fhall  forfeit  the 
<f*eble  Vak<e  of  the  monies  and  other  things  lent. 

If  «  hiafn  eontrafts  to  take  for  loan  6f  money  above  5/.  per 
cent,  per  nnnufn,  the  contraft  is  void  ;  and  yet   it  feems  the  pc* 
nalty  may  not  be  incurred,  if  he  never  takes  or  receives,  by  means 
.of  lUch  c^tratl,   zbove  ^l.  per  cent,  per  annum.     But  at  what 
time  foerer  "he  tatkes  or  receives  above  5/.  per  cent,  for  for- 
bearing 
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bearing  or  giving  day  of  payment  for  a  year,  he  that  infiant  has 
incurred  the  penalty ;  the  plaintiff  here  took  about  ^.^rr  ceni. 
per  annum^  for  intereft  or  ufury,  by  way  of  advance  on  the  very 
day  of  the  contrafl,  he  then  had  compleatly  committed  the  of- 
fence againft  the  ftatute,  and  incurred  the  penalty  therein,  as  it 
fecras  to  me,  as  at  prefent  advifed :  but  I  give  no  opinion. 

It  is  objcfted  for  the  plaintiff,  that  the  offence  was  inchoate, 
and  not  compleat  upon  the  ^\{io{  March  1769,  but  that  there 
was  a  continuance  thereof  until  the  loth  of  Augufl  1769,  when 
the  offence  was  compleatly  committed,  and  not  before.  I  own 
I  do  not  underffand  this ;  let  the  plaintiff's  council  upon  the 
next  argument  enter  fully  into  it. 

Gould ]\x{WcQ — I  give  no  opinion  now.  We  are  to  conCder 
the  fafts  ftatcd  in  the  cafe  as  if  found  by  a  fpecial  verdift ;  the 
days  and  times  in  the  declaration  being  under  a  videlicet^  are  not 
to  be  regarded  :  the  ftatutes  of  ufury  arc  to  be  conflrued  together 
(like  the  bankrupt  laws) ;  and,  by  th^Jlat,  13  Eliz.  c.  8.  intitled 
an  aft  againft  ufur}-,  are  direfted  to  be  moft;  largely  and  ftrongly 
conftrued  for  the  rcpreffing  of  ufury,  againft  all  perfons  who  (hall 
offend  againft  the  fame,  by  any  way  or  device,  dircftly  or  in* 
direftly.  When  the  defendant  received  6/.  ^J.  of  the  borrower's 
money,  for  the  forbearance  of  100/.  for  three  months,  I  think  he 
tlien  committed  the  offence,  and  incurred  the  penalty. 

Blackjlone  Juftice — I  cannot  fee  how  this  is  a  continuation  of 
the  offence  from  the  time  of  taking  the  6/.  ^s,  illegal  intereft 
by  way  of  advance  for  100/.  for  three  months  :  but  I  give  no 
opinion,  as  the  cafe  is  to  be  argued  again. 

Nares  Juftice — I  was  of  council  in  this  caufe,  and  therefore 
(hall  not  give  any  opinion;  but  I  muft  fay  this  is  a  queftion  of 
great  confequence ;  the  cafe  ftatcd  muft  be  confidcred  as  if  \l 
was  a  fpecial  vcrdift;  in  faft,  it's  ftated,  that  100/.  was  lent,  and 
6/.  55.  was  paid  immediately  on  the  loan  by  way  of  advance  for 
the  forbearance  of  100/.  for  three  months ;  the  aft  ion  is  by  a 
common  informer,  who  ought  to  be  ftriftly  confined  to  time  ac- 
cording  to  the  31ft  of  Eliz.  c.  5. 

ad  Argument      Serjeant  Burland  for  the  plaintiff—The  queftion  is,  whether 

Eafkr  teJ'  *"  ^^'^  aftion  was  brought  within  one  year  next  after  the  offence 

11  Geo.  3?     was  committed,  and  depends  upon  the  faft  ftated  in  the  cafe, 

which  is  to  be  confidered  as  if  it  was  a  fpecial  verdi6l. 

Antiently,  it  was  againft  the  common  law ,  to  uke  zny  premium 
whatever  for  the  loan  of  money,  as  being  againft  the  law  of  God : 
our  common  law  followed  it ;  and  by  the  ftatutes  of  Q  H.  7.  and 

11  H. 
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ti  Hi  4.  all  ufury  is  damned  and  prohibited,  as  being  againA  the 
law  of  God,  die  laws  of  the  realm,   and  the  law  of  nature. 

By  the  ftatute  of  37  H.  8.  c.  9.  intitled  a  bill  againft  ufurj',  all  Anno  1^46. 

afts,  ftatutes  and  laws  thentofore  made  concerning  ufury,  fiiiftj, 

comipt  bargains,  and  chevizances,  and  all  pains,  £§c.  concerning 

the  fame  are  made  utterly  yoid.     But  notwithftanding  it  is  cal- 

/ed  a  bill  againft  ufury,  it  ena£ls,  that  no  perfon  (hall  take  for 

the  forbeanng  of  one  year  for  his  money,  due  for  wares,  &c. 

above  10/.  in  the  100/.  Ip  that,  in  truth,    it  is  the  firft  law 

'•v'hich  made  ufury  in  a  limited  degree  lawful  in  this  kingdom  ; 

for  before  this  ftatute,   the  taking  of  any  premium  for  the  for- 

beax-ance  or  giving  time  for  payment  of  money,  was  called  ufury ^ 

and  held  to  be  both  againft  the  canon  law,   common  law,  and 

'la^tiates  before  that  time  made  againft  it.     3  Injl,  152. 

Tlie  ftatute  of  5  £?  6  Ed.  6.  c.  20.  repeals  the  37  H.  8.  Annoifsi-*. 
^-  ^-  concerning  only  ufury,  lucre  or  gains,  of  or  for  the  loan, 
forbearing  or  giving  days  of  payment  of  any  fum  or  fums  of  * 
*^or^cy ;  and  enafts,  that  no  perfon  by  any  means  ftiall  lend  or  for- 
^^^J-  any  fum  of  money,  for  any  manner  of  ufury,  increafe,  lucre, 
^^i*^  or  intereft,  to  be  liad,  received  or  hoped  for,  over  and  above 
1*^^  film  or  fums  lent,  upon  pain  to  forfeit  the  fum  or  fums  fo 
^^*?t:,  and  the  ufury,  increafe,  lucre,  gain  or  intereft  thereof ;  im- 
&''**onment  and  fine  at  the  King's  plcafure.  See  Rq/l.  Jlat.  tit. 
Sy^f7  7- 

l^hc. ftatute  of  13  Eliz.  c.  8.  revives  the  ftatute  37  H,  8.  c.  g.  Aaao  157b, 
^^^    is  the  firft  ftatute  that  makes  bonds,  contra3s  and  aflurances 
^^^*J,  whereby  above  10/.  per  cent,  per  annum  ihall  be  rcferved 
^^  ^aken  for  money  lent. 

I       ^^y  the  ftatute  21  Jac.  1.  c.  17.  no  perfon  ftiall  lake  for  the  Aniioi6»3« 
^^^^  of  monies,  &c,  above  8/.  per  cent,  per  annum. 

I       ^^y  the  ftatute  12  Car.  2.  c.   13.  no  perfon  ftiall  take  for  the  A111101660. 
^^^^^^  of  monies,  i^c.  above  61.  per  cent,  per  annum. 

^  "X^he  ftatute  of  12  Ann.  Jlat.  2.  c.  16.  reduces  the  mtereft  to  Anno  171^ 
S**^  ^tr  cent. per  annum:  2dly,  It  makes  all  bonds  and aflii ranees 
^i  a,  whereupon  there  fhall  be  referved  or  taken  more  than  lol. 
P^*"  <ent.  per  annum:  And  3^,  It  gives  an  aftion  for  treble  the 
^^J^ic  of  the  money  lent,  againft  the  lender,  if  he  receiver  or 
^^k.oi  more  than  si*  per  cent,  per  annum,  for  forbearance. 

'XTiis  a&ion  is  brought  by  an,  informer  againft  the  defendant 
*or  taking  above  5^.  per  cent,  upon  the  loan  of  xoo/.  for  three 

months; 
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jnoitlhs  ;  by  the  ftate  of  tlie  cafe,  there  is  no  doubt  but  he  * 
guilty  of  the  ofiencc;  bm  tlic  qucflion  now  is,  wlicthcr  th . 
action  was  brouerht  in  due  time,  viz.  within  one  year  nc>ft  rftc 
the  ofFencc  C')nirnittc(l. . 

I  am  to  contend  that  the  action  'was  brought  4ri  dne  tfmc, 
the  offence  was  not  comwMttcd  till  the  "whole  of  tlie  iprinci;^ 
money  was  paid  to  the  defendant,  and  no  aMion  would  hax'c  la>. 
for  treble  the  value  of  the  lool.  in  the  interval  of  time  betw 
the  taking  the  6/.  ,51.   for  intercft  of  loo/.  by  way  of  advH 
Sund  the  pa/mau  ot  thr  principal  to  the  defendant,  uport  the  1 
oi  Auguji  1769,  wiiich  is  not  one  year  before  the  aftion 
brought. 

Suppofo  a  hanker  difcounts  a  note,  or  bill  of  exchanffefor  \^  rf— »/ 
payable  in  a  year,    and  he  ndvances  to  the  perfon  di-fctninc  i  myt 
the  note  or  bill,  no  more  than  94/.  the  banker  is  not  guilty^     cjf 
the  offence  of  taking  more  than  5/.  per  c^it,  per  amrufh,  betV_>re 
he  receives  the  100/.  at  the  end  of  the  year ;  nor  would  an  a&:  icm 
lie  againft  him  for  treble  the  \Ti}ue^  tnz,   300/.  before  die   m^nd 
of 'the  year  :  if  I  am  right  in  this  fuppofition,  k  feeins  very  1  ikt 
the  cafe  now  before  the  court,     thcjfue.  13  Eiiz.  fhall  I'».a'\'tf 
a  ftrong  and  large  conftruftion  againft  the  ufurer,  for f npprctl.  rng 
ufury ;  and  no  inconvenience  can  rcfult  from  confiderin^  -the 
offence  inchoate  from  the  time  of  the  contraft  uhttl  the  pmnci- 
pal  money  was  paid  by  the  borrower,  and  received  by  the  Icik^cr. 

In  HcyJons  c'dk\  4  R^p.  41.   a.^c.  in  an  indiflmept      ^^^ 
tnitrder,  the  flrokc  was  given  on  the  4th  of  Augujl^  ank^::^  ^7 
E/fz.  and  the  perfon  flruck,  languifhed  till  the^th  m  Deceir^f^^^ 
^anno  2^  Eliz.  when  he  died  of  the  wound;  it  wbs  ht?Uthl^"t  j*> 
felony  was  connnitted  until  the  deatli.     By  the  4lat{ite  'of     -^w* 
ct^er^  c,  9.  a  man  (hall  fue  his  appeal  within  a  year  and  a  ^cJay? 
it  is  lield  the  year  and  day  fh?rll  be  acconnted  from  Ac  -d^^it"* 
and  not  from  the  ftroke,    4  R^p.  4i>.  -i.     2  Injf.  gijo.   fo        '^^ 
although  the  felony  may  have  relation  to  and  be^in  by  the  ftx       oke< 
.yet  it  IS  inchoate,  and  not  compleat  fclomr  finl;»i'the  dcdth.  So 

in  the  cafe  at  bar,  the  faS  of  the  cofrtfRS  wta  bcgtm,  Ini^ci:  w 
offence  againll  the  ftatute  was  not  compleat,  until  the  in-^^J"^ 
was  wholly  paid  by  the  borrower  to'the  defendant ^fc  feBi^^r* 

But  fuppofe  the  aftion  is  not  brk>Ugik  in  due  ^Hno,  wit**|^'' 
^pe£k  to  the  informer  (which  I  hyTiOTrtcaiwwdinitX  y»»  ^ 
great  deference  to  the  cqmt,  judgment  ^aybe^iit*roli«W«'W 
King  in  the  prefent  a6Hon  yw  Mm,  &c.  ^Serjeant  !Hio*fa«;"- 
fervcs  upon  the  conftruftion  of  the  Jlai.  £liz.  r.  5.  that  if^^ 
inlormaiion  qui  tarn,  be  bPoughtrfttr'tte;flws  ^W  m  ycnA  »• 
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tnte,  wMch  gives  one  liioicty  to  thfe  informer,  and  the  other  to 
the  King,  it  is  naught,  only  as  to  the  informer,  hut  goodfor  the 
King,  2  Hawk,  P.  C.  2j2..fe3.  45.  Cro.  Car,  330.  S.  r.  in  a 
cafe  there  cited  to  have  been  adjudged  in  the  Excheoucr,  Agard 
vcrhs  Candi/k  Moore  gS^.  kAnde^.  127.  S.  C.  ana  Cro,  Jac, 
366.  S.  P. — During  the  year  next  after  the  offence  committed, 
tlie  penalty  is  divided  between  the  crown  and  the  informer ;  after 
iAai  year,  the  crown  fhall  hive  the  whcfle. 

The  cafe  of  Hammoii  verfus  Griffith^  Cro.  Etiz.  583.  informa* 
tion  upon  a  pcm\Jlatttte  fof  the  Queen  and  himfelf,  before  any 
plea  pleaded  the  informer  died;  and  (ii^ attorney  general  moved 
the  court,  whether  he  miglit  proceed  upon  it  for  the  Queen  ?  • 
and  the  court  held  that  he  might ;  and  it  the  informer  will  be  . 
nonfuitcd,  or  releafc,  the  Queen  may  profecutCk  Arid  fp  it  was 
nilcd  between  Stretton  and  Tdytor,  where  the  Queen's  attorney 
would  cnteta  «(77i  tuU  profi^ui ;  yet  the  informer  might  proceed 
for  his  part ;  and  fa  Where  the  Queen  will  pardon,  ©c.  for  it  is 
^^  for  her  own  part  only,  v^herefore  it  was  ruled  accordingly: 
So  that  if  the  afciion  at  bar  was  hot  brought  in  due  time  as  to 
^e  informer,  yet  as  to  the  King  it  is  in  due  time. 

Serjeant  Lei^h  for  th^  defendant — It  li  objefted  by  my  brother 

^^land,  that  the  offence  Was  not  committed  until  the  whole  of 

^c  principal  tnoney  was  paid  to  the  defendant.     But  I  conceive 

^^  offence  was  compleatty  committed  the  very  inftant  when  the 

^fendant  received  the  6/.  gs.  for  intereft  by  way  of  advance 

f^  the  loan  0f  166/.  for  three  months,  for  the  offence  mentioned 

^  the^tf/.  1 2  Ann.  whereby  a  man  (hall  forfeit  treble  the  value 

^  Ae  morney  lent,  is  the  receiving  or  taiing  more  than  5/.  per 

^^'  per  etnnumy  for  the  forbearance ;  therefore,  the  time  when 

"^*a(es  the  money  for  forbearance,  is  the  infiant  the  offence  i$ 

^'Jipleatly  committed;  no  cafe  has,  or  can  be  cited»  to  prove 

l^^tthe  ofFefnce  is  not  committed,   until  the  principal  money 

'^ptid. 

^^  brother  iurtand  has  darted  a  new  point,  which  was  not 
^^^tioned  upon  the  fiiil  argument,  or  at  the  trial,  viz.  That 
^Ppofing  the  a£tion  is  not  brought  in  due  time  with  refjpeft  to 
J^  informer,  yet  that  judgment  may  be  entered  for  the  Kang :  I 
7^  not  aware  of  this,  and  therefore  defirea  few  days  to  look, 
*^o  the  cafes  he  has  cited. 

^^cnddJxkfCitt — ^This  comes  on  before  the  court,  upon  a  cafe 

k^^  ty  Ae  coiifcnt  of  the  parties,  for  the  opinion  ot  the  court, 

^hich  IS  not*  upon  record  lilce  a  fpecial  verdift ;  fo  I  apprehendf 

^arc  not  obliged  to  take  care  of  the  King,  nor  can  we  regularly 

V^ol.III.  s  take 


—  -«^- 
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uke  into  confideration  any  intereft  belonging  to  the  crown  is 
this  cafe. 

Chief  Juftlcc  Di  Grey — The  parties  have  a^eed  by  a  cafe 
ftated  to  lubmit  this  fingle  point  to  the  opinion  of  the  court, 
whether  the  a£lion  be  brought  in  due  time;*  and  as' at  prefent 
advifed,  I  think  we  cannot  take  into  confideration  any  intereft 
the  crown  may  poflibly  have  in  this  cafe. 

Blackjlone  Jufticc — Are  informations  upon  the  ftatutes  of  ufury 
different  from  aftions  of  debt  qui  tam^  ^c.  f  "^ 

Serjeant  Burlofid — In  this  kind  of  aflion  the  plaintiff*  recovers  ^ 

treble  the  fum  lent  in  debt,  but  no  damages  or  coils;  for  if  any  .^^^ 

damages  were  affeffed,  or  cofts  taxed  and  entered  in  the  judg-        ^^7^^ 
ment,  it  would  be  erroneous,  as  it  hath  been  determined  in^. 
R.  becaufe  there  is  no  (debt  due  until  the  recovery,  and  there* 
fore  there  can  be  no  damages  for  the  detention  of  any  debt;  in- 
formations qui  tarn  in  the  court  of  Exchequer,  are  merely  in  the  ^^^^^ 
nature  of  popular  a£lions  like  the  prefent. 

Chief  Juftice  De  Grey — ^As  to  this  point  [viz.)  that  fuppofin^  mrxig 
the  adion  is  not  brought  in  due  time  with  refpefl  to  the  in  .^rm:  n. 
former,  yet  that  Judgment  may  be  entered  for  the  King,  there  i^  :  i^ 
no  cale  but  that  inCro,  Car.  330. 

J  '^^  ^  Serjeant  Burland — In  Saville  6.  oaf.  15.  there  is  the  fame  poin-  - 
Pftcok  »3S.  P^^  Amnzvood.  Although  the  informer  was  r eftrained  to  fue  withJK 
a  year,  and  had  palFed  his  time,  yet  the  information  is  ffood  f( 
the  Queen.  And  in  Moore  58.  caf.  165.  it  is  held  by  Syer  th 
where  a  ilatute  gives  a  remedy  to  the  party,  fo  that  he  mak- 
his  fuit  within  one  year  after  the  offence  committed  ;  althouj 
that  he  put  in  his  information  fix  years  after  the  offence  coj 
roitted,  yet  it  is  fufficient  for  the  Queen,  to  have  the  punii 
ments  given  by  the  ftatute.     (Adjourned  to  look  into  the  cafe^ 

At  aaother         Serjeant.  Leigh — It  is  infifted,  tliat  although  this  aftion  y^^^ 
irj.  not  brought  in  due  time,  yet  that  judgment  may  be  entered  ^Kor 

the  King ;  I  have  looked  mto  the  cafes  cited  to  prove  this,  av.  ^4 
find  tliey  were  all  upon  informations,  and  not  upon  anions  of 
debt  qui  iam,  &c.  I  have  inquired  of  the  officers,  and  nmi>ft 
eminent  praflifers  in  B.  R.  and  been  informed  by  them,  thac  in 
a^lions  qui  tarn  upon  penal  ftatutes,  whenever  the  informer  E^l* 
in  proving  that  he  brought  his  aftion  within  a  year  after  the  '^>t- 
fence  committed,  he  is  always  nonfuited ;  but  no  Judgment  ^^^ 
proceedings  are  ever  had  afterwards  in  fuch  cafes  for  the  Kir^^S' 
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tknd  Serjeant  Hawkins  diftinguiflies  between  a£lioDS  and  informa- 
tions qui  tarn* 

Serjeant  Burland  irt  reply — ^The  general  qu^ftion  is.  Whether 
this  adion  was  brought  in  due  time?  I  have,  in  my  outfet  endea- 
vour^ to  prove  that  it  was,  and  mull  fubrait  it  to  the  court,  that 
my  brother  has  not  (hewn  to  the  contrary,  fo  fhairpafs  on  to  the 
otKer  matter  which  I  infilled  upon ;  that  although  the  court  fhall 
be  of  opinion  that  the  aftion  is  hot  brought  in  due  time,  as  to 
the  informer,  yet  that  judgnlent  upon  this  record  may  be  en- 
tered for  the  King. 

^^y  brother  Ltigh  fays,  there's  a  difference  between  an  a£lion 
(fui  /tf  m,  and  an  information  qtd  iam^  and  feems  to  admit,  that  if 
this  had  been  an  information  qm  tam^  judgment  rnight  have 
^^een  entered  for  the  King.  He  fays,  that  Serjeant  Hawkins  dif- 
t»ngiai(hes  between  aftions  qtd  tam^  and  informations  qui  tarn  : 
hut  I  take  it  quite  the  contrary ;  for  he  treats  of  both  together 
in  the  fame  words,  in  his  obfervations  upon  the  (latutes  relating 
hoth  to  a£Uons  and  informations.     2  Hawk.  P.  C.  271,  ^72. 

In  Michadmas  term,  1  £?  2  Pk,  &  Mar.  in  the  Exchequer 
™>il  yj.  an  information  qui  tarn  was  exhibited  the  23d  day  of 
^ozjember^  i&  2  Pk.  &  Ma.  againft  one  JVyche^  iorjhooting  in  a 
haQ<l4.gun  contrary  to  \\i^Jiat.  33  H.  8.  c.  6.  whereby  the  pe- 
nalty IS  given,  one  moiety  to  the  King,  and  the  other  to  the  in- 
former; and  hyfeff,  22.  of  that  ftatute,  if  the  Kinff  within 
^^^  year  after  fuch  offence,  do  not  purfue,  and  every  other  per- 
fon  within  one  half  year  after  fuch  offence,  commence  their 
^*^.  then  as  well  the  King,  after  one  year,  as  every  other  per- 
^n  after  half  a  year,  (hall  be  barred  of  their  fuits,  aftions,  in- 
*^nuttions,  &c.  and  the  parties  offending  fliall  be  of  all  fuch 
^^nccs  and  forfeits,  clearly  difcharged  and  quit.  It  appeared  to 
^5  ^ourt  that  the  informer  had  not  exhibited  this  information 
^*^n  half  a  year  after  the  offence  committed,  but  within  one 
y^ar,  and  thereupon  judgment  is  entered  upon  record  for  the 
Hj^^Wn  for  the  whole  penalty.  ConfiaUratum  ejl  quod  diBus^ 
*•  H^yche  oneretur  to  the  King  and  Queen,  for  the  whole 
P^^Ulty. 

.  This  cafe  w^  adjourned  over  until  this  prefent  term,  when 
r^^  opinion  of  the  court  was  given  that  the  a6lion  was  not 
rf^gnt  in  due  time ;  and  that  they  bad  no  authority  to  inter- 
**^  vrith  refpefi  to  the  crown  (to  the  following  effeft) 

Lord  Chief  Jufticc  DeGrey — Ufury  is  money  given  for  the  ufe 
^  money  for  any  certain  time,  and  is  called  (at  this  day)  the  m- 


icrcfi  thereof ;  the  lending  or  letung^  out  mone^  at  rntereft-Qrti 
ufury,  before ^fl^  37  lien.  8.  c.  9.  was  againll  the  canon  ' 
the  common  law,  and  the  ftatutes  of  this  realm  ;  it  was  forbii 
*Hc  rcjgned    by  the  lawi  of  King  jUJrtd^^  Home's  Mirror^  ca^  1  .fed*  3. 

from  8719  tillx 

t  Suppoled  to      ^  1^^  ^^  nfura  conviSusfuerii^  omnis  rcsfuas  amiUoL  t  ( 
be  wrirten      tumier  dcNormondy^  caJu  ao.     InUr.  UgcsfanSi  Edwardi. 

about  ihe  ^      ^  ^    -^ 

year  I  o  .         jj.  ^^^  ^^^^  ^^^^  j^.^  deadi  had  been  found  an  ufurer,  all 
Temp.  Hen.   S^^*  ^^^  chattels  were  forfeited  to  the  King.     Ufurarij  om^       ^ 
t.ano'*ii54.  res,jive  tejlatusftvt  inttjlaius  dtcejftnt^domni  regis Juni^  Giaim^  — -^ 
hb,y.  cap.  16. 

By  thecal,  of  Merton^  cap.  ^  a;rmo  lag^t  it  is  graijtcd  by       -^th 
King,  that  from  henceforth  ufuries  fliall  not  run  againft  any       Ibe. 
ing  within  age.     Lord  Coke  in  2  Inji.  89,  fays,  this  ftatute  is    j^sjc« 
pounded  to  extend  to  the  ufurious.  J!ra;j  that  were  then  in  jEZ>sr^. 
land;  for  at  that  time,  and  before  the, cooqueil  alfo,  it  wa&      Ksot 
lawful  for  Chriftians.  to  take  any  ufury;  and  by  tbis  a£l  £^     it 
manifefl,  that  the  ufury.  intend^  by  thcftatute,  wat  not     m^a- 
lawful ;  for  the  ufury  due  before  the  death  of  the  anceftor  i»     ^u- 
a£led  to  be  paid,  and  after  the  fiuU  age  of  tbe  heir  alfa;  and   310 
ufury  wa«  permitted  but  by  the  Jtws  only. 

But  by  ihejlai.  Judtdfmo^  i8£^«  i«  anno  1290*  it  is  ordained,, 
and  eflahliflied,  that  no  Jtxja  from*  tbencejorth  ibottkl^  tak&  -auaf* 
ufury,  2  In^.  89,  506. 

And  by  many  authorities  and.  rccosdt  it  appears,  th^l  uAvy 
was  unlawful  and  punifliable  in^atlthc^r^igpsr until  thf  j^^^?  37' 
//.  8.  c.  9.  which  ieemfr  wonderful,  as..iLappears«  th^i;  bcti/ire^n 
the  5Qth  vear  of  Htn^  3?  aivd.the  2d-,  y^ear  of.jM-  »»  wi*i<^. 
wa3  not  aoove  fcven  years  compleat»  tt^e  was,,  paid:  into  ^^ 
King's  cofiers.  four  hundred  and  twenty.  thoufapdpomn4l»  oi-^^ 
fer  the  ufury  of  the  Jtws.     %lnjl.  i^t. 

It  appears  by  the  hiAory  of  Char  Us  jtbi  xifiX^ivk  th^  iy«ir  ^49^ 
money  was.  borrowed  at  40/.  per  ccn^.  in  15 1  ii,  a^  2p/.  fifif  c^^t. 
and  in  1530  ufury  was  fixed  per  Charles  5th,  at    12/.  pcf:  ^<9i» 
Robcrifons  Hijl.  Spain. 

By  xkitt^ftat.  37  UA.  c.  q.  anno  154^,  nApsrfon,  by  waj^ofei^^' 
corrupt  bacgain,  loan,  exchange*  chevizaiice,  fl^  oicanterrft*  <^: 
any  wares,  or  other  things,  or  by  any  other  deceitful  wayv  fl*»' 
take  in  gains  for  the  forbearing  of  one  year  for  his  money  or  w«r 
thing  that  (hall  be  due  for  the,  fame  w^reSi  op  other  thiflgj 
above  lo/.  in  the  ioo/«  upon  pain  of  forfeiting;trebfe,the^vah^t; 
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ftc  wares,  or  mher  things  fold,  itaprifonmcnt,  fine  and  ranfom, 
at  the  King's  pleafture. 

There  is  no  mention  in  this  llatute  made  of  the  loan  of  mo- 
ney ;  the  offence  intended  to  be  punilhed,  feems  to  be  the  taking 
in  gains  for  theforbedri'ng  of  one  year  for  Tiis  money  ^  or  other  thin^ 
thatfhall  be  due  for  the  fame  wares  or  other  things^  above  lo/.  in 
ike  100/.  it's  not  faidj/ir  money  lent^  or  the  ufe  or  interelt  of 
monev  lent;  fo  that  it  feems  as  if  it  was  then  ftill  penal  to  take 
any  intereft  (even  5/.  per  cent,)  for  the  loan  of  money. 

Bat  bv  xiieflat.  13  EUz.  c,  8.  afino  1^70.  fe3  3.  all  bonds, 
&c.  m^at  for  payment  of  any  principal,  or  money  to  be  lent,  or 
co\'enant  to  be  performed  upon  or  for  any  ufury  in  lending  or 
doing  of  any  thing  againil  ihe^at.  37  H,  8.  ch,  9.  upon  or  by 
which  loan  or  doing,  there  (hall  be  referved  or  taken  above  the 
rate  of  10/.  for  the  100/.  for  one  year,  (hall  be  utterly  void. 

By  the  21  Ja€,  1.  f.  17.  anno  1623,  no  perfon  fliall  take  for 
loan  of  monies,  &c,  above  eight  for  a  hundred  for  one  year. 

By  12  Car.  2.  r.  13,  anno  1660,  no  perfon  (hall  take  for  loan 
of  monies,  G?r.  above  6/.  for  the  forbearance  of  160/.  for  a 
year. 

And  by  the  12  Mn,  c.  16.  anno  1713,  intitled,  An  a£l  to  re- 
duce the  rate  of  interefi,  &c.  tjl.  No  perfon  upon  any  coiitrafl, 
fliall  take  for  loan  of  any  monies,  £3c,  above  the  value  of  y. 
for  the  forbearance  of  100/.  for  a  year.  ^dly.  All  bonds  and 
aflurances  for  payment  of  any  money  to  be  lent  upon  ufury, 
whereupon  there  fhall  be  reiervcd  or  taken  above  five  in  the 
hundred,  fliall  be  void.  And  ^dly-  Every  perfon  who  fliall  re- 
ceive, by  means  of  any  corrupt  bargain,  loan,  exchange,  chevi- 
zance,  fhift  or  intereft,  of  any  wares,  or  other  thing,  or  by  any 
deceitful  way  for  the  forbearing  or  giving  day  of  payment  for 
one  year,  for  their  money  or  other  thing,  above  5/.  tor  100/.  for 
a  year,  fliall  forfeit  the  treble  value  of  the  monies  and  other 
things  lent. 

To  conftitute  the  offence  for  which  the  prefent  action  is 
brought,  to  recover  treble  the  value  of  the  money  lent,  thefe 
three  things  muft  concur :  ijf,  A  contraS  between  the  parties ; 
Adfyt  Monies  or  other  things  lent ;  ^ly.  Above  5/.  per  cent,  per 
annum,  received  by  the  lender  for  the  forbearance.  And  when- 
ever ihefo  three  nratters  concur,  then  the  offence  is  committed  ; 
no  time  is  niientioned  with  refpeft  to  payment  of  the  princi- 
pal  money  lent;  Ike  principal  money  may  never  be  paid,  and  yet 

s  3  the 
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the  of  €nce  he  committed :  upon  the  defendant's  receiving  6/. 
intcrcft,  by  way  oi  advance  of  loo/.  for  three  months,   he  f 
feited  the  principal  by  the  Uatute  of  Queen  Ann.    And  li  Hin 
cbff^  the  borrower,  had  become  a  bankrupt  before  he  had  p 
iHe  remainder  of  the  principal,  the  defendant  could  not  ' 
come  in  as  a  bona  fide  creditor  under  the  commiflion. 

At  this  day,  every  receipt  of  above  «;/.  per  cent,  perninn^a^z^^fii 
intereft,  would  be  an  offence,  for  which  an  a£lion  qui  tarn  /qj! 

treble  the  value  of  the  money  lent  would  lie;   and  no  ftiift::;^         ^f 
contrivance  whatever,  can  take  it  out  of  the  fiatute  of  Qlh.  ^^en 
Ann.     In  the  prefent  cafe  it  appears,  there  was  a  corrupt  ag  ^r-^g. 
ment  or  contra6l  for  the  loan  of  lool.  for  three  months,  i'^zs^  5e 
paid  6/.  5J.  intcrcft  for  the  fame  by  way  of  advance  ;  that         ^/j^ 
lum  of  loo/.  was  aftually  lent  by  the  defendant  to  Hincha-^yff^ 
who  received  the  whole  lOo/.  with  one  hand,  and  iramcdiiri^c  c:/y 
paid  the  defendant  6/.  5J-  for  the  three  months*  intereft  by     ^%vay 
of  advance,  with  the  other  hand  :  fo  that  we  are  of  opinion^       cbe 
offence  was  compleatly  committed  on  the  31ft  of  march  1  769, 
which  was  more  than  a  year  before  the  prefent  a3ion      wiu 
brought,  and  therefore  the  plaintiff  cannot  recover. 

Worley'^  cafe.  Moor  644,  (hews,  that  taking  the  intereflk  out 
of  the  principal,  when  it  is  at  firft  advanced  and  lent,  is  ufurious, 
and  contrary  to  the  ftatute,  and  1  Bulft.  so.  upon  iaformation 
on  the  13  Eliz*  c.  8.  for  ufury,  S.  P. 

We  are  alfo  of  opinion,  that  we  are  not  authorized  in  tW« 
cafe  to  interfere,  with  re(\)ea  to  the  intereft  of  the  crown  ;  my 
brother  Black/lone  (now  abfent)  has  informed  us,  that  he  is  of 
the  fame  opinion. 

Kara  Juftice — I  give  no  opinion,  becaufe,  while  I  was  at  the 
bar,  I  was  of  council  in  the  caufe. 

Judgment  for  the  defendant. 

*^^s\^*^'  Goddard  w/y2Af  Vanderheyden.     C.  B. 

Ta.  brcomet  TN  a  fpecial  a£lion  of  trefpafs  upon  the  cafe,  the  plaintiff j^^' 
Bwlfor  B.  *  c  ared,  that  whereas  the  defendant  on  the  12th  aay  of  ^^^ 
^eTi  >763»  ^  London,  was  arrefted  by  Sir  Henry  Bankes  Knt.  aiM 
creditor  nnder  Sir  ThonuLi  Challoner  Knt.  then  meriffs  of  London^  at  the  f^^ 
a  commilfioA 
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<^>rone  James  Bond,  by  virtue  of  the  King's  writ  of  fpecial  capias  SpecUl  count 
^k/  refpondtndmm  before  the  time,  i/i'z.  on  the  2gth  day  of  may  *"  ^  J^^ 
in  Eeyier  terra  in  the  third  year  of  his  prefent  Majefty's  rei^,  tgianftthe'dt* 
iflued  out  of  the,  court  of  our  Lord  the  King  before  the  King  fendtiit  for 
liimfelf,  direSed  to  the  then  flieriffs  aforefaid;  by  which  writ  the  °5JiS***Si 
JCing  commanded  the  faid  flieriffs,  that  they  ftiould  take  the  faid  JfJoSffwlio 
defendant  if,  &c,  and  him  fafely  keep,  fo  that  they  might  have  becaoM  hh 
\xva\  before  our  Lord  the  King  on  the  morrow  of  the  Afcenfion  *^. '".■"• 
-of  our  Lord,  wherefoever,  &c,  to  anfwer  to  the  faid  James  in  a  r.  ,t  ijj,  ;„. 
plea  of  trefpafs  upon  the  cs^fe  to  the  damage  of  the  faid  James  ftance  and 
of  230/.  and  that  the  faid  flieriffs  fliould  Uien  have  there '  that  '*^'**^  "* 
-writ ;  upon  which  faid  writ,  an  indorfement  in  writing  was  duly  aJSiidanft 
made  requiring  bail  fbr  197/.  by  virtue  of  an   affidavit  of  the  undertaking 
caufe  of  aftion  duly  made  and  filed  of  record  in  the  faid  court  to'«n<*««nifr 
of  B,  R.  according  to  the  form  of  the  ftatute  in  fuch  cafe  made    "* 
and  provided.     And  whereas  the  faid  flieriffs  then  took  bail  for 
the  appearance  of  the  faid  defendant  at  the  return  of  the  faid 
writ,  and  on  that  occafion  the  faid  plaintiff  Goddard^  as  bail  or 
iiirety  for  the  faid  defendant  at  his  ijpecial  inftancc  and  requeft, 
on  the  12th  of  May  in  the  year  aforefaid,   at  London,  by  his 
writing  obligatory  called  a  bail  bond  feafqd  with  his  feal  became 
bound  by  the  faid  flieriffs  in  394/*  with  condition  for  the  a|). 
pearance  of  the  faid  defendant  at  the  return  of  the  faid  writ  be<» 
fore  the  King  wherefoever  he  Oiould  then  be  in  England,  to  an- 
iwer  to  the  uid  James  of  a  plea  of  trefpafs  upon  the  cafe ;  and 
in  conflderation. thereof  he  the  faid  defendant  then  and  there 
tindertook  and  promifed  the  faid  v\dMiS Goddard  to  fave  harm* 
'efii  and  indemnify  him  the  faid  Goddard,  of-  and  from  that 
Writing  obligatory:  and  the  faid  plaintiff  in  fa£l  fays  that  the 
^\A  defendant,  at  the  faid  return  of  the  faid  writ,  did  not  appear 
i^eforc  the  Lord  the  King  at  Wejlminfter,  where  the  faid  court 
,^^»'as  then  held,  to  anfwer  the  faid  James  in  the  faid  plea  accord- 
•  »^g  to  the  form  and  effeft  of  the  faid  writing  obligatory,  but 
^^^glefted  the  doing  thereof;  by  reafon  whereof  the  laid  writing 
^^blijzatory  became  forfeited ;  and  the  fame  being  fo  forfeited, 
^^3ie  laid  James,  after  the  aflignment  thereof  by  the  faid  flieriffs 
^^:^f  London  to  him  the  faid  James,  in  Trinity  term,  in  the  third 
i^p^ear  of  his  prefent  Majefty  in  the  faid  court  of  B.  R.  at  fVe/l- 
'^^unjier  impleaded  the  faid  Goddard  in  a  plea  of  debt  for  394/* 
'^^pon  the  laid  bail  bond ;  in  which  faid  plea,  fuch  proceedings 
"^<rere  had  in  the  fame  court  that  the  faid  James  in  Michaelmas 
'*>erm  in  the  fourth  year  of  his  prefent  Maiefty  in  the  faid  court 
^:Df  B.  R.  at  Wejlminfter  recovered  againft  tlie  faid  Goddard  as 
-  "^^ell  the  faid  debt  of  394/.  as  5/.  10/.  which  were  adjudeed  for 
'^f  damages  and  cofis  prout  patet  per  recordum:  and  he  tne  faid 
^ioddard,  for  the  difcharge  of  himfelf  from  the  faid  judgment* 
^and  for  avoiding  the  imprifonment  of  his  body  and  other  ex* 
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pences,  on  the  ift  day  of  May  17^^.  at  LquJoH^  vras  forced  j         ^ 

comoclled  to  pay  a  large  fuot  of  money,  {to  wit)  the  fum  ^ 

joo/.  in  difcharge  of  the  faid  judgment^  and  was  for<^ed  mm>^  mry^ 
obliged  io  lay  out  and  e);pead  and  did  lay  out  and  expend  — ^  n 
other  great  lum  of  monev,  (to  wit)  looif.  in  his  defence  in  -«Lic 
{)Femiies,  whereof  the  aefeudant  afterwar4$  at  Louden  had  ^r-^  o. 
tice;  yet  the  faid  defendant*  not  regarding  his  faid  promife  ~^  j.  1  j 
undertaking,  but  contriving  and  fraudulently  intending  craf  <^^^y 
.  and  fubtllly  to  deceive  and  defraud  the  faid  doddard  in  this  -mrt- 
lpe3,  hatn  not  indemnified  or  kept  harmlefs  and  indemoi^^i-^ 
tne  faid  Goddard  from  the  faid  writing  obligatory,  nor  hatl^       lie 

!»aid  to  the  faid  Goddard  the  laid  feveral  fums  of  500/.  and  i^^<d/. 
0  laid  out  by  the  faid  Goddard  aji  afbrefaid,  or  any  part  ther«=^of, 
although  fo  to  do,  he  the  faid  defendant  was -rcquefted  aFKKsrr 
wards  9t  London  aforefaid ;  but  he  to  pay  the  fame  to  the  :M~^3^\ii 
Goddard^  or  to  keep  him  indemnified  from  the  faid.  writing  ol^  li. 
gatory,  refufed. 

There  is  alfo  an  inddntaius  affumffit  for  600/.  for  money    ^  im- 
pended, laid  out  and  paid  by  the  plamtiff  for  the  defendant, 

19m  fffifiH^t.      To  this  declaration  the  defendant  pleaded  two  pleas,  \Jl.  'A.  he 
general  iiTue  non  affumpJUn. 

sd  Plea,  that  %dly.  Tliai  on  the  10th  of  Harck  1764,  the  defendant  bec^^v^e 
the  defentot  ^  bankrupt,  and  on  the  lath  of  the  fame  month  a  commiffios^  <>f 
rupV  and  that  bankrupt  iffued  againft  him,  upon  which  he  was  declaiecl  a 
tbecaufeof  h^nkrupt,  and  on  the  ad  of  May  176^  obtained  his  certifier  2iJC^ 
fcfr"  ^^^  ^^  that  the  caufe  of  a6lion  accrued  before  he  became  a  baaki'MF^ 
€aine*fudi.  "  ^*^  concluded  to  the  country.  Upon  both  which  pleas,  ilTi^* 
being  joined ; 

The  caufe  came  on  to  be  tried  before  Yjoirii Camden  in  '^^^^1 
term  176^;,  when  a  verxli£l  was  found  for  the  plaintiff,  fubj^^& 
to  the  opinion  of  the  court  of  C.  B^  on  the  following  c^ie  wi:ucl^ 
ilates,  that 

Cafe*  It  appeared  in  evidence,' that  the  defei^dant  was  arrefieil     l^X 

virtue  of  a  writ  of  fpecial  capias  ad  refppndcndum^  as  ftaiedl  w 
the  declaration,  and  that  the  plaintiff  at  the  defendant's  re(]va« 
became  bail  to  the  iherififs,  and  entpred  into  the  bail  bond  nn^^^- 
tioned  in  the  declaration,  and  that  ^he  defendant  undertook,  to 
fave  harmlefs  and  indemnified  the  p^intifiT  therefrom. 

That  the  dfefendant  ne^le£ling  no  pu^  in  fpecial  bail,  at    t,%t 
reuua  of  the  ^yrii,  the  bsyl  (toi^  wa§  duly  a^ned ;  an4  thstts 
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Inmiy  tfirm,  1763,  an  a3ion  was  brought  thereon  in  tbe 
^f  King's  Bench  againil  the  prefent  plaintifF;  ^nd  that^ 

\iichiulmas  term  1763,  judgment  was  obtained  thereon 
the  prefent  plaintifF,  as  ftated  in  the  declaration ;  and 

K)n  tfce  prefent  piaintiflF  brought  a  writ  of  error  return- 
tbe  Exchequer  Chamber,  and  profecuted  the  fame  till  thp 

npe  of  the  judgment  herein  after  mentioned. 

t  on  the  loth  oi  March  J764,  the  prefent  defendant  be- 
I  bankrupt,  and  on  the  12th  of  the  fame  month  a  com- 
I  iflued  againft  him;  upon  which  he  was  declared  a  bank* 
that, 

^riaity  term  1764,  judgment  was  affirmed  in  the  Exche- 
^hamber,  upon  which  the  prefent  plaintiff  brought  a  writ 
)r  returnable  in  parliament  r  that, 

January  1 765,  the  writ  of  error  in  parliament  was  non* 
1;  and  on  the  21ft  of  the  fame  January  a  writ  of  fieri 
iflued  againft  the  prefent  plaintiff  s  ^oods,  and  thereupon 
:fent  plaintiff  paid  to  the  plaintiff  m  the  Ori^nal  caufe 
sBona'\  his  debt  due  from  the  prefent  defendant  and  cofts; 
at, 

the  2d  of  May  1765,  the  defendant  hwng  conformed  to 
Vi  relating  to  bankrupts^  his  certificate  was  allowed. 

;  queftion  for  the  opinion  of  the  court  is,  Whether  the 
ff  oe  intitled  to  recover  the  debt  and  cofts,  ps^id  by  him  as 
lid,  and  the  cofts  he  kimfelf  was  put  unto  ? 

I  cafe  came  on  to  be  argued  before  the  court  in  JVimly 
ift,  and -not  before ;  the  long  delay  having  been  occafioned 
le  fruitlefs  endeavours  to  compromtfe  the  matter  betweeix 
uties  themfelves,  and  by  fome  difficulty  in  fettling  the 
if  the  cafe  afterwards,  at  the  diftance  of  fome  years  after 
life  was  tried  before  Lord  Cam  Jen.  It  was  then  argued  by 
nt  Lagi  for  the  plaintiff,  and  Serjeant  Dauy  for  the  de. 
It, 

jeant  Leigh^^\  conceive,  that  the  plaintiff  Goddari  is  wel! 
d  to  recover  the  fum  of  money  which  he. has  paid  for  the 
and  cofts  as  before  ftated,  and  that  he  could  not  have 
in  as  a  creditor  under  the  commiffion  of  bankrupt,  and 
to  any  certain  de^t,  becaufe  it  did  not  become  a  debt  duo 
wing  from  the  defendant  to  the  plaintiff  before  the  26th  of 

3  -  January 
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pen£es,  on  the  ift  day  oi  Majf  176^*  at  lAudon^  was  ^Sorced^tfi^ 
compelled  to  pay  a  large  fum  of  money,  {to  wit)  the  fum  of 
gooi.  in  dif€tiarge  of  the  faid  judgment,  and  was  forced  ^lui 
obliged  io  lay  Out  and  ej^ppad  and  .did  lay  out  and  expend  aa- 
other  great  lum  of  money,  (to  wit)  too/,  in  his  defence  in  the 
premiies,  whereof  the  oefeudant  afterwar4$  at  Loudon  had  no^ 
tice;  yet  the  faid  defendant*  not  regarding  his  faid  pronaife  aiu} 
undertaking,  but  contriyipg  and  fraudulently  intending  craftily 
ind  fubtilly  to  deceive  and  defraud  the  faid  htoddard  in  this  re- 
ipe3,  hath  not  indemnified  or  kept  harmlefs  and  indemnified 
tne  faid  Goddard  from  the  faid  wjiting  obligatory,  nor  hath  he 
paid  to  the  faid  Goddard  the  laid  feveral  fums  of  500/.  and  100/. 
fo  laid  out  by  the  faid  Goddard  zs  afbrefaid,  or  any  part  thereof* 
idthough  fo  to  do,  he  the  faid  defendant  was  o^cquefted  afterr 
wards  ^t  London  aforefaid ;  but  he  to  pay  the  fame  to  the  jaid 
Goddard^  or  to  keep  him  indemnified  from  the  faid.  writing  obli-- 
gatory,  refufed. 

There  is  alfo  an  inddntatus  affum^it  for  600/.  for  money  ex- 
pended, laid  out  ^nd  paid  by  the  plaintiff  for  the  defendant, 

^wf  sJJifiH^t*      To  this  declaration  the  defendant  pleaded  two  pleas,  \Jl.  The 
general  iifue  non  affumpJU* 

sd  Plea,  that  ^dly.  That  on  the  10th  of  March  1764,  the  defendant  became 
the  defen^nt  ^  bankrupt,  and  on  the  is^th  of  the  fame  month  a  commiffioH  of 
rlTpV  and  that  b^mkrupt  iffued  againft  hina,  upon  which  he  was  declared  4 
tbecaofeof  bankrupt,  and  on  the  ad  of  May  176^  obtained  his  certificate, 
kffi?"  *h^^  ^^^  ^^^^  ^^^  caufe  of  a£Uon  accrued  before  he  became  a  bankrupt 
cameVudi.  '  ^^  concluded  to  the  country.  Upon  both  which  pleas,  iflup. 
being  joined; 

TJie  caufe  came  on  to  be  tried  before  Lord' Camden  in  TrinUv 
term  176^;,  when  a  verdi£l  was  found  for  the  plaintiff,  iubjeot 
to  the  opinion  of  the  court  of  C.  B.on  the  following  c^ie  which 
ilatesy  tl>at 

Cife*  It  appeared  in  evidence,*  that  the  defendant  was  arreiled  by 

virtue  of  a  writ  of  fpecial  capias  ad  refppndcndum^  as  dated  ini 
the  declaration,  a^d  that  the  plaintiff  at  the  defendant's  requeft 
became  bail  to  the  fherififs,  and  entered  into  the  bail  bond  men- 
ttoned  in  the  declaration,  and  that  ^he  defendant  undertook  iQ 
fave  hannlefs  and  indemnified  the'  pb^ifir  therefrom. 

That  the  defendant  ne^le^in^  %o  pi^  in  fpecial  bail,  at  the 
rqUua  of  the  lyri^  ih^  hs^I  tioiii^  an4  th^t. 
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III  Trimi^  lersi,  1763,  an  a3ion  was  brought  thereon  in  the 
0oujt  of  King's  Bench  againfl  the  prefent  plaintifF;  ^nd  that^ 

In  Michadmas  term  1763,  judgment  was  obtained  thereon 
againft  the  prefent  plaintifF,  as  dated  in  the  declaration ;  and 
tkereupoQ  Ae  prefent  plaintiflF  brought  a  writ  of  error  return- 
able in  the  £xcn6(|UBr  Chamber,  and  profecuted  the  fame  till  the 
iiffirnianpe  of  the  judgment  herein  after  mentioned. 

That  on  the  loiYi  olMnrch  1764,  the  prefent  defendant  be- 
came a  bankrupt,  and  on  the  12th  of  the  fame  month  a  com- 
n[iiflion  iflued  againft  him;  upon  which  he  was  declared  a  baok« 
wpt;  that, 

InTrittiiy  term  1764,  judgment  was  affirmed  in  the  Exche- 
f^ucr  Chamber,  upon  which  the  prefent  plaintiff  brought  a  writ 
^f  error  returnable  in  parliament  r  that, 

In  January  1765,  the  writ  of  error  in  parliament  was  non- 
l^roffed;  and  on  the  21ft  of  the  fame  January  a  writ  of  fieri 
,.^*«dtf  iflued  againft  the  prefent  plaintiff  6  ^oods,  and  thereupon 
tl^e  prefent  plaintiff  paid  to  the  plaintiff  m  the  ori^nal  caufe 
lij^mes Bona^  his  debt  due  from  the  prefent  defendant  and  cofts; 
^ridthat, 

On  the  2d  of  May  1765,  the  deferkhnt  having  conformed  to 
^^^c  laws  relating  to  bankrupts^  his  certificate  was  allowed. 

The  queftion  for  the  opinion  of  the  court  is.  Whether  the 
plaintiff  be  iotitled  to  i«cover  the  debt  and  cofts,  psud  by  him  as 
^orelaid,  and  the  cofts  he  kimfelf  was  put  unto  ? 

This  cafe  came  on  to  be  argued  before  the  court  in  Triniiy 
teriB  M,  and.not  before ;  the  long  delay  having  been  occafioned 
^y  feme  fruitlefs  endeavours  to  compromtfe  the  matter  between 
^«  parties  themfelves,  and  by  fome  difficulty  in  fettling  the 
■^  of  the  cafe  afterwards,  at  the  diftance  of  fome  years  after 
^^J^caife  was  tried  before  Lord  Camden.  It  was  then  argued  by 
^^eaot  Ldgk  for  the  plaintiff,  and  Serjeant  Davy  for  the  de* 
Kcodant. 

.  Serjeant  Leigk^^l  conceive,  that  the  plaintiff  Goddari  is  wel! 
'{J^^'cd  to  recover  the  fum  of  money  which  he. has  paid  for  the 
***«t  and  cofts  as  before  ftated,  and  that  he  could  not  have 
?^^*^  in  as  a  creditor  under  the  commiffion  of  bankrupt,  and 
^^^  to  any  certain  debt,  becaufe  it  did  not  become  a  debt  duo 
^"^  <>wii^  ironi  tho.  defendant  to  the  platnttff  before  the  26th  of 

3  -  January 
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JamuLry  176^,  when  he  paid  the  money  upon  the  execution 
the  fieri  facias  i  which  was  more  than  ten  months  after  the  A 
iendant  became  a  ban*krupt,  which  was  on  the  loth  of  Mar- 
1764. 

This  a3ion  is  upon  a  promife  to  fave  harmlefs,  which  fouik 
wholljr  in  damages.  If  one  gives  a  warrant  of  attorney  to  co- 
fefs  a  judgment,  as  a  fecurity  for  faving  bail  harmle(s«  thou:: 
the  debt  for  which  he  became  bail  be  not  paid,  he  cannot  F 
execution  before  dam niii  cation,  Jordan  verlus  ThomkinSy  6  Mi 
77- 

Upon  zfcire  facias  to  have  execution  of  damages  recovered^ 
an  appeal ;  the  defendant  pleaded,  that  after  judgment  the  tel 
tor  fued  execution  hy  fare  faaas  againft  the  bail,  and  it  '^^'^^sa 
thereupon  demurred;  adjudged  to  be  no  plea  becaufe  it  is  :^rmot 
(hewn  that  he  was  fatisfied  by  the  execution  againft  the  bail ;      "fGr 
otherwife,  without  fatisfa£lion,  he  may  always'  cliafge  the  pB:^f  n^ 
cipal.     Freeman  verfus  Freeman^  Cro.Jac.  549.     So  in  the  czrai.fe 
at  bar,  the  debt  owing  by  the  detendant  to  Janus  Bond^  was    not 
fatisfied  by  the  judgment  and  execution  againft  the  goods  of   ^He 
l^X^niiS Goddard  the  bail,  until  he  actually  paid  the  mone)r    on 
the  21ft  of  January  1765. 

The  cafe  o{  Chilton  verfus  Whiffin  and  Cromzvell,  determined  in 
this  court  in  Trinity  term,  8  Geo.  3.  is  (with  deference  to  ^tie 
court]  a  cafe  in  pomt ;  that  was  an  aflion  upon  the  cafe  uj^on 
promife,  and  was  in  fubftance  thus,  ifiz.  in  confideration  that  tfae 

E\2ini\S Chilton  would  accept  a  bill  of  exchange,  drawn  upon 
im  by  the  defendants  for  65^.  they  promifed  to  indemnify  him; 
the  plaintiff  CizV/(7J9  accepted  the  bill,  afterwards  the  defendaiX^t< 
became  bankrupts,  and  afterwards  Chilton  was  fued  upon    t.tie 
hill,  and  chargeid  in  execution  for  the  debt  and  cofts;  it  was  re* 
folved  by  the  whole  court,  that  Chilton  the  plaintifiF  could   Ti<i^ 
come  in  as  a  creditor  under  the  commiffion,  and  that  there  ^^^^ 
no  debt  owing  to  Chilton  before  his  body  was  charged  in  cxc^^ 
tion,  which  was  after  the  bankruptcy,  and  that  the  charging  him 
in  execution,  was  the  fame  as  if  he  had  a3uaUy  paid  m<J  debt  j 
the  prefentcafe  is  ftronger  than  the  cafe  oi  Chilton  s  iovGodJdrd 
became  only  bail  or  fecurity  for,  and  at  the  requeft  of  Famd^^ 
heyden;  but  C^//(?«  became  a  debtor  to  the  bilUholdersby   hi* 
accepting  the  fame  at  the  requeft  of  JVhiffin  and  Cromwell* 

Serjeant  Davy  for  the  defendant — ^Thc  defendant  has  pleaded^       1 
that  on  the  loth  of  March  1764,  he  became  a  bankrupt,  and 
on  the  12th  of  the  fame  month,  a  commiflion  of  bankrupt  iflii^ 
againft  him,  upon  which  he  was  declared  a  ba»knipt|  and  ^^ 
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ithe  2d  oi May  1765  obtained  his  certificate;  and  tliat  the  caufe 
€>f  aSion  accrued  before  he  became  a  bankrupt. 

*  The  queftion  therefore  is,  When,  or  at  what  period  of  time, 
did  the  plaintiff's  caufe  of  aftion  accrue  ?  Whether  at  the  time  of 
the  defendant's  promife  and  undertaking  to  fave  the  plaintiff 
liarmlefs,  and  indemnified  from  the  bail-bond,  which  was  upon  ' 

the  12th  of  May  1763,  or  from  the  time  of  the  breach  of  the 
condition  thereof  by  the  defendant's  not  appearing  at  the  re- 
^urn  of  the  writ,  wnich  was  on  the  morrow  of  the  Afcenjion  the 
13th  of  May  1763 ;  or,  whether  the  caufe  of  aftion  did  not  ac- 
crue at  the  time  the  judgment  in  debt  upon  the  bail-bond  was 
obtained  againft  the  plaintiff  in  Mxchaamas  term  1763  ?  all 
nvhicb  happened,  in  point  of  time,  before  the  defendant  became 
Si  bankrupt,  which  was  upon  the  10th  oi  March  1764. 

i  contend  that  although  the  caufe  of  a£lion  might  not  accrue 
nipon  the  12th  or  13th  oi  May  1763,  (which  I  do  by  no  means 
admit)  yet  that  it  moft  certainly  accrued  in  Michaelmas  term 
1763,  when  the  judgment  in  debt  was  finned,  and  the  debt  and 
cofts  were  reduced  to  a  certainty,  and  the  plaintiff  became  in- 
tvitably  liable  to  the  fame. 

The  breach  of  the  promife,  by  not  apjpearin?,  whereupon  the 
bond  became  forfeited,  was  a  caufe  of  a3ion ;  becaufe,  although 
the  damage  had  not  at  that  time  fallen  upon  the  plaintiff,  yet 
it  was  inevitable^  which  inevitable  damage  is  a  good  caufe  of 
afiion. 

But  it  will  be  enough  for  me  to  prove,  that  by  the  judgment 

jfoinft  the  plaintiff  upon  the  bail-Dond,  the   debt,  which  the 

pkintiff  hereby  became  liable  to  pay  for  the  defendant,  became 

^^eviiable  in  Michaelmas  term  1763,  before  the  a£l  of  bankruptcy; 

^d   the  plaintiff  might  have  come  in  under  the  comroiirion, 

^iid  made  his  claim  to  the  amount  of  the  certain  fum  of  the  debt 

^^d  colU,  and  whenever  he  had  been  taken  in  execution,  or  paid 

^Kc  fame,  might  have  been  intitled  to  receive  a  dividend  propor- 

^if^nably  with  the  other  creditors  of  the  defendant^  Vanderheydm- 

^l^e  bankrupt. 

Xo  ground  the  prefent  kind  of  aftion,  there  muft  not  only  be 

^  thing  done  amils  by  the  defendant,  but  alfo  a  damage,  either 

already  fallen  upon  the  party  (plaintiff)  or  elfe  inevitable.    And 

^k^erefore,  19  //.  6.  44.  if  a  man  forge  a  bond  in  my  name,  I 

^^an  Iiave  no  a6lion  upon  the  cafe  yet,  but  if  I  am  fued,  I  may» 

S<>r  the  wrong  and  damage,  though  I  may  avoid  it  by  plea  of 

^^n  eflfaQum;  but  if  it  were  a  recognizance  ox  Jine^  I  {hall  have 

^  writ  of  dewt  prefently,  before  execution,    nob.  267. 
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The  Sheriffs  of  Ndrwich  againft  Bradfhaw^  Cro,  EKz.  53*  n^^^ 
an  aftion  upon  the  cafe,  upon  an  efcape :  the  plaintiffs  dcclaiet-^°» 
that  whereas  J^.  S.  recovered  againft  the  defendant  in  debt,  dl   :^P^ 
pounds  and  ten  (hillings  ;  and  a  capias  was  awarded  to  tAkc  h^r    ^^ 
m  exectition,  by  force  whereof  \\vry  made  |hcir  warrant  to  tK-  ^^J 
three  ferjeants  (3c,  there  to  arreft  him,  who  did  arreft  him  25"  '^S^ 
flr^ri/ar>',£5?r-heefcaped  from  them,  and  afterwards  was  not  fouir:^  ^^ 
in  the  laid  country,  per  quod  they  were  bound  by  reaibn  m^        ^^ 
(the  efcape  to  anfwcr  tne  debt,  and  alfo  to  expend  money  for  tHT— ^c 
fearch  of  him,  io  their  damages  twenty  pounds;  upon  not  guiU]^-^ty, 
ihejury  found  he  was  arretted  about  the  ft6th  of  Femiar^     ^  ^% 
and  then  and  i\\txtfapfum  refcuffit.     And  it  was   objeSed  ik:        in 
arreft  of  judgment,  that  they  aliedge  that  they  were  chargcabF  ^zB)le 
with  the  deBt,  but  fay  not  they  were   charged,  nor  fliew  n<^^rmoK 
they  were  othcrwife  damnified,  tney  have  no  caufe  of  aBioA ;  fcaTi  foi 
it  may  be,  the  party  will  never  uie  them,  or  they  may  die  b^  ^lAe- 
fore  luit,  and  then  the  fuit  is  gone:  but  the  court  held  that  tHT-JRhe 
a£lion  well  laid  by  the  fherifis  upon  this  efcape,  before  the  parV-^^urty 
fuc  them ;  for  the  party  arrefted  did  wrong  to  tlieoi,  by  (hf  .Athe 
rfcape  and  refcous,  and  they  are  always  chargeable  to  the  oth»-«'^-hei 
j>arty;  and  if  they  ftay  till  they  are  fucd,  perhaps  the  par-^KL^rt) 
that  efcaped  may  die  in  the  interim^  cJr  will  fly  the  coutitiy,  tk^^j^hat 
thev  cannot  hear  of  him  ;  and  the  party  fliall  not  take  adyaaU^.^^  ^g( 
of  ois  own  tort  in  refcuing  himfelf, 

And  Barkley  and  Gibbs  rcrfus  Kembjlow^  Cro.  Eliz.   123. ■»  ic 

fiffumpfit.  The  plaintifls  being  bailitts  of  the  city  of  Worce^^^^Sfier, 
had  arrefted  one  for  debt,  and  committed  him  jprifoner  to  t*^  the 
defendant  to  keep;  and  the  defendant  nromifed  to  keep  h^crShim 
iafely,  and  fave  the  plaintiffs  harmleU  of  all  efcapet;  IJ"  but 
(uft'ered  him  to  cfrjrpe,  by  which  they  were  damnified ;  ^jS^'f!^^ 
non  (iffumppt  it  was  found  for  the  plaintiffs :  and  it  was  objcflFI^iftcd 
in  arreft  of  judgment,  that  it  was  not  allcdgcd  how  they  w»  ^-%^^ere 
fdamnificd,  inz.  that  they  were  fued  for  this  efcape,  or  othr-M"  her* 
wife  molcftcd.  Sedrion  allocatur^  for  immediately  upon  the  efc^  ^zxapc 
ihey  were  damnified,  and  in  danger  to  be  fued,  and  mi;ght  w 

%hc  defcndartl  prefcmly,  and  not  tarry  till  they  weft  fucd. 

So  that  a  caufe  of  aftion  accrued  in  the  cafe  at  bar,  by  tTie  —  de« 
fondant's  not  appearing  at  the  return  of  the  writ,  by  which  ^  ^hg 
plaintiff  became  chargeable  upon  his  bail-bond.  But  9,diy^  1^  ^fte 
puting  the  plaintiff's  bail-bond  in  fait  was  an  aftual  dam^s-   ^1 

and  ajertioriy  when  judgment  was  recovered  againft  him ;     ^r, 

I  lie  moment  when  judgment  was  obtained,  the  debt  was  afi^^*^* 
tajhed,  and  the  damage  to  the  plaintiff  was  inetntdbk^ 

In  ttie  cafe  of  Chilton  rerfus  IVhifin  and  Cromtoen^  .the  ba»-nt- 
riiptcy  of  defendants  tras  in  Augnjtiy^^  and  ChiUtfn  wai  ^^ 
^ccfted  upon  the  bills  he   h^d   accepted   till  September  af^^^* 


MrcbiiBLiiUs  TsBDMt  Ji2  6x0.  ML  177^^  ^ 

ranic^  £»  diat  d»e  final  judgment,  m  that  cafe,  was  after  die  dtEt 
{  bankrupccy ;  butt  iit  the  cafe  novr  before  the  court,  the  final 
hiffoient  was  obtained  in  Michaelmas  term  1763,  before  the  a£l 
f  bankruptcy  in  ilarcA  176^,  io  that  Goddard  might  have 
laioaod  under  the  commiilion  to  the  amount  of  the  debt  and 
>&«,.  though  the  affignees  might  have  fufpended.  paying  him  his 
Lvidcnd  until  he  fhould  have  aSually  paid  the  debt  and  cofts 
pofi  the  judgment ;  but  initead  of  making  his  claim  he  pro- 
seiied  in  error  in  the  £xx:hequer  Chamber,,  where  the  judgment 
'W  aflirmed  in;  Trinity  term  1764 ;  fo*  tiiat  the  bankri4>tcy inter- 
ened  between  the  time  of  the  judgment  and  ehe  affirmance 
lereof ;  and  the  cafe  of  Ckiii^n  and  Wkiffin\  and  Cronrwell^  is 
i&rent  from  this. 

Lngh  Seijeant — ^The  debt  dfd  not  accrue  to  Gbddard  until  he 
Ehially  paid  the  money  in  January  1765,  when  a  Jitri  facias 
Fued  s^inft  bis  goods  ;  and  then,  and  not  before,  it  became  a 
ebt  owing  to  him  from  the  defendant:  fo  in  the  cafe  oi ChiUon 
erftu  Wktffin  and  Crcmtoell^  the  charging  Chilton  in  executiofr, 
which  the  court  confidered  the  fame  as^payment  of  the  debt  and 
ofis)  created  the  debt,  from  fV/uffin  xndLCromzaell^  then,  and  not 
efbre,  owing  to  CkiUcn:  and  ^s  to  the  cafes.*  cited:  fnsm  Hob,  267. 
nd  Cro,  Eliz,  ^3,- 123.  they  are  not  (with  great  deference  ro 
ay  brother  Davy)  like  the  prefent  cafe  at  bar.  So  I  pray  judg^ 
nent  for  the  plaintiff. 

The  court  gave  no  opinion  in  Trimty  term.laft,.  but  ordered^ 
he « cafe  to  ikuid:  over  ror  further  argument,  until  this  terra ; 
ber  having  thrown  out  a  few  hints,  touching:  the  matter  in  de- 
late. .  to  tbe  followii^  eifefl,  viz. 

The  queition. before  the  court  is:  new;  it  depends  upon  tlie- 
io^.  4irf  ^Ann.  ck.  17..  2a\d^Jiat^  g  Ann,  ck.  13%  whereby  per-- 
ons  becoming  bankrupt,  contomnnff  to  the  banknipt  laws,  and^ 
ibtaining  their  certificates,  are  difcharged  from:  ail  debt?;,  by 
bem  due  and  owing:  at*  the  time  they  did  become  bankrupt ; 
ind  in  cafe  any  fuch  bankrupt  (hall  be  profecuted  or  impleade<L  , 
or  asy  debt  before  fuch  time  as  he  (he  or  they  became  bankr^* 
iipt^  Inch  bankrupt  may  plead  in  general,  as^the  now  defendam^ 
■s  pleaded  in  this  cafe; 

The  cafe  has  been  ably  argued  at  the  bar;  it  feems  bottrjuit' 
id  reafonable  that  every  fair  and  bonajidc  creditor  of  a  bankrupt, 
lurcaiinot  be  permitted  to  cometn  and  pxx>ve:  hi^^  debt  under 
le  commiflion,  ought. not  to  be  barred  from;  hasring  his  aSiom^ 
pdnft  die  bankrupt,  for  fuch  debt  as.  was  nest*  d^c. and  owiugn 
I  the  time  o£  the.  a&  of  bankruptcy  committedy.  axxd.iB  coutS^' 

flMf 
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not  be  proved  under  the  commiflioii.     If  A.  has  a  bond  oP  2if« 
demnity  from  B.  and  the  condition  be  broken,  and  afterwardLs  ^, 
becomes  bankrupt  before  A.  has  been  fued  or  damnified ;  tho«3^ 
A.  had  a  good  caufc  of  a&ion  againft  B.  before  the  a&  of  banl* 
niptcy,  yet,  as  A.  had  not  been  damnified  by  paying  any  ccrratn 
fum  of  money  by  reafon  of  B.*s  breach  of  the  condition,  A.  cran« 
not  poffibly  (wear  to  any  debt  due  and  owing  from  B.  at  the  t:i  me 
of  the  act  of  bankruptcy.     Suppofe  a  leflee  ploughs  up  meadow 
ground,  for  which  he  is  bound  to  pay  the  leflbr  a  certain  fum  of 
money  as  a  penalty,  can  that  penalty  be  proved  as  a  debt  under  M 
3  Sea.  867*    commiffion  of  bankrupt  ?    It  certainly  cannot.     Or  fuppafe  ^ 
ii2o*u«6.    ^^^'^  ^  boimd  in  an  oblig^on  in  a  certain  fum  to  perform    co« 
venants,  and  the  obligor  before  he  becomes  a  bankrupt  breab 
thofe  covenants,  can  the  obligee  prove  this  as  a  debt  under    the  , 
commiflion?  Clearly  he  cannot.     In  ejedment,  there  was  a  ver- 
di£l  at  the  fummer  afldzes  for  the  plaintiff,  and  nominal  damages ; 
afterwards  in  that  vacation  the  defendant  became  bankrupt^     and 
in  Michaelmas  term  following  the  plaintiff  figned  »  final  jmjdg* 
ment,  and  had  coib  dt  incremento  then  Uxed  and  allowed  to 
him;  Lord  HaiUy  in  a  cafe  exparU  Todd^  held,  thefe  coils     did 
not  become  a  debt  till  the  Judgment,  and  were  conneSed  tirmere- 
with,  and  that  the  plaintin  could  not  be  permitted  to  prov^tbe 
fame,  as  a  debt  under  the  commiflion.     Debts  payable  n|>^oD  a 
contingencv,    which   may  pofEbly   never  happen,   canned «  be 
A  WUfiamt,     proved  unaer  a  commiffion  of  bankrupt;    but  by  ihitJl4K.M*  7* 
4J7.    I  Au   QgQ^  \.  ch,  ^u  perfons  who  have  given  credit  for  goods        fold, 
"'*        and  taken  bills,  bonds,  &c.  payable  at   future   days,  an(&.  tbc 
buyers  become  bankrupts  before  the  monies  become  do^  ^  the 
perfons  fo  giving  credit  (hall  be  intitled  to  a  pro|K>rtionable      ihare 
of  fuch  bankrupt's  eflate,  dedu£ling  a  rebate  of  interefi  anc3  dif-. 
counting  fuch  fecurities  at  5/.  per  cent,  per  annum  ;  and  fc^ank- 
rupts  (hall  be  difcharged  from  fuch  bonds,  &c.  Whoever  C-Kere- 
fore  will  come  in  under  a  commiffion  of  bankrunt,  muft  fw^sarto 
a  debt  due  and  payable  at  or  before  tiie  a£l  of^  bankruptcy^ ;  or 
due  then,  and  payable  upon  bills,  bonds,  &c,  at  a  certain:    time 
afterwards  which  will  certainly  come  to  pafs,  but  one  having 
only  a  caufc  of  adion  cannot  come  in  and  prove  it  as  a  dd)^  •    It 
was  alfo  faid  that  one  having  a  judgment  for  danu^es  and    -coib 
in  an  afiion  of  affault  and  battery,  figned  and  entered  againft  one 
who  afterwards  becomes  a  bankrupt,  cannot  come  in  and  fSiDfe 
it  as  a  debt  under  the  commiffion.     Ualicr  verfus  Sherlock  ^m  !£/• 
23  Geo.  2. 

'  This  cafe  was  ar^ied  again  at  the  bar  this  term,  by  Scijcint 
Glynn  for  the  plaintiff^  and  Serjeant  Burland  for  the  defeodaitf, 
much  to  the  fame  purpofe  as  the  argument  atbarinthew 
term.  The  court  took  a  week's  time  to  confider,  and  gave 
judgment  for  the  plaintiff.  . 
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Cmria.  The  qucftion  is,  Whether  the  plaintiff  is  intitled  to 
judgment  upon  the  verdift?  Or,  in  other  words.  Whether  the 
^ebt  for  wiiich  this  afiion  is  brought,  could  have  been  proved 
'under Jthe  conuniflion  of  bankrupt?  And  we  are  all  of  opinion 
^bat  it  could  not ;  for  that  the  flsaniiS  GoJdard  could  not  fwear 
chat  this  debt  was  due  and  owing  to  him  before  he  a6lually  paid 
die  debt  and  cofts  upon  the  judgment  upon  the  bail-bond  in 
January  1765,  which  was  ten  months  after  the  a£l  of  bank-  • 
xuptcy. 

The  bankrupt  afis  do  not  fay  what  kind  of  debts  fiiall  come 
under  the  commiflion,  xkMtJlat.  4  £s?  5  Ann.  c.  17.  fay  perfons 
becoming  bankrupts  and  conforming,  £^c.  (hall  be  difcharged 
from  all  debts  due  and  owing  at  the  time  of  the  bankruptcy, 
sind  if  fued  for  any  fuch  debt,  may  plead  in  general,  that  the 
'  caufc  qfaSion^  accrued  before  fuch  time  as  he  became  bankrupt ; 
we  think  that  the  words  caiifc  of  aSion^  mean  {uch  a  debt  as 
is  due  and  owing,  and  payable  in  all  events ;  the  creditor  mud 
fwear  to  the  fum  due,  and  if  he  fwears  to  more  than  is  due  he 
will  be  guilty  of  perjury.     A  debt  may  be  due  at  the  time  of  the 
bankruptcv,  though  not  demandable  till  fome  time  afterwards^ 
and  therefore  Utitjiat.  7  Geo,  1.  r.  31.  was  made  to  let  in  fuch 
debts  to  be  proved  under  the  commiflion ;  and  though  the  pre- 
amble of  that  ftatute  fpeaks  only  of  bonds,  i^c.  given  for  goods 
in  trade,  yet  the  enafting  words  extend  to  all  forts  of  bond^  for 
payment  of  money,  and  that  the  v/ovds  Jiick  /ecurity^  do  not 
mean  fecuritv  'for  fuch  a  fort  of  debt,  but  fecurity  by  bonds, 
bills,  notes,  6?c,    Swaine  verfus  De  Mattos,  at  Guilahall^  per  Lee 
Ch.  Juft.  Trin.  17  Geo,  2.     Upon  the  opinion  of  the  court  of 
B.  R.  in  Ttdiy  verfus  Sparkes.  2  Sira.  867,  868.  touching  debts 
payable  upon  contingencies  which  may  never  happen,  the  par- 
liament  interpofed,  and  made  thecal.  19  Geo.  2.  and  extended 
the  bankrupt  laws  to  relpondentia  bonds,  £s?c.  and  fee  2  Williams 
497,  the  cafe  ex  parte  La/well  and  others.     There  was  a  cafe  ex 
partt  Mitchell  23d.  December  1751.*    A  trader  on  his  marriage 

fives  a  bond  to  a  truilee,  to  fecure  a  fum  of  money  to  his  wife, 
ecomes  a  bankrupt  and  pays  9^.  in  the  pound ;.  the  wife  pe-  s  Vera.  662* 
^ioned  to  come  w  as  a  creditor,  on  the  principle  of  the  Jtat, 
^  Gto.  no  body  oppofed  her;  Lord  Hardwicke  doubted  and  had  nd  Jan. 
at  fpokc  to  again,  and  then  thought  it  improper ;  but  at  laft  by  J^|Vi*^*^ 
^he  confent  of  the  aflignee  the  wife  was  allowed  to  come  in ;  but  thington^'cafe 
i.t  is  now  fettled,  that  upon  fuch  a  provifion  for  a  wife  ihe  cannot  of  a  wife!  ' 
^>e  admitted  a  creditor.     In  cafe  of  debts  uncertain  in  point  of 
liquidation,  as  between  two  merchants  in  balancing  accounts, 
mhen  the  matter  reds  upon  a  claim,  to  afce^uin  the  fum  that  was 
^ue  at  the  time  of  tlie  bankruptcy. 
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In  ar(&uk  and  battery  before  bai^i^tcy^  daring  the  tianl:** 
ruptcy  plaintiff  has  a  verdi£l  vrith  danuq^es,  but  had  not  jud^ 
nent  till  after  the  certificate.  Court  of  opinion  the  ptaimitf 
couid  not  come  in  under  the  conMifioiV'tfaat  it  was  noi  » 
proveable  debt,  or  a  debt  due  at  the  lime  of  the  baaikjFuptej^« 
WalUr  and  Sherlock.    Nil.  23  Geo.  2. 

This  ssan  afkion  of  the  cafe^-  upon  a  verbal  promife,  foiMdintiF 
wholly  in  damages,  at  the  time  of  the  bankruptcy  the  pkdiilin 
Goddard  had  fuftained  no  damage,  it  was  then  wholly  uncertain 
whether  he  wouM  fnfikr  ainy  damage  ;  one  cannot  fay  ^^^ivit  cer- 
tain debt  he  coi>]d  {wear  to ;  he  brings  a  writ  of  error  txpoik  ihe^ 
jadgroent  rcco\'ered  againft  him.  on  trie  baiUbond,  and  ihereh/ 
would  induce  the  court  of  Bxchcqner  Chamber  to  heli^fe  tiltal 
the  judgment  was  erroneous,  and  that  he  owed  iK>thing  tlbe^^-^ 
-  upon ;  how  then  can  be  to  at  the  fattie  time  befiopfiB  the  coitt^ 
miflioners,.  and  fwear  the  defendant  owed  him  So  MKh  toOa&f 
on  that  account,  when  he  had  not  paid  a  faartfain^  of  if  ?  The 
plaintiff  Could  not  have  fworn  to  a  debt  m  thii  cale,  fe  as  f o 
have  held  Vanderheyden  to  fpecial  bail ;  they  fiiid  they  Avk  tioi 
rely  on  the  cafe  of  Chi/ion  verfus  JVhifin.  Upon  Che  whole,  tfc«* 
court  was  of  opinion  tliat  judgment  mnHt  be  fot  die  ploiiMifF,  and 
the  poJUa  was  accordingly  ordered  to  be  delivered  to  hiitt,  f^f 
toiam  curiam* 


Saiiipfon  ver/us  Appleyard.    C.  B. 

tn  trefpaff,  'TTRESPASS,  quare  claufum  /regie.  The  defendant  pTcrferf 
derendaot  *  ij?.  Not  gomy.  ^^dfy^  He  prefcribed  for  a'  certain'  w^, 
^refcribci  for  (leading  from  a  certain  common  kighmtiy  in  Birkin)  into,  throtiglh 
thTcUrm  2tnd  over  the  plaintiff's  clofes  in  which,  (3c.  the  plaiAtSflPby  hi^  . 
which,  &<i.  replication  rraverfed  the  prefcription;  whereujpon  iflue  jM^ 
SeSwf"  joined.  At  the  trial  of  .this  caufe,  the  council  for  the  dii* 
fi»,  kiTlT  "  fendant,  having  admitted  the  trefpafs,  called  ten  witneflcs,  who- 
pies}T0ffiiia  clearly  proved  the  defendant's  right  of  way.  But  if  appeared 
forthe  dc-  upon  the  evidence,  that  this  way  did  not  lead  troih  a  common  high- 
The^oirtte-  ^"^y^  hut  did  lead  from  a  certain  private  way  in  Birkin;  where- 
luM<togruit  upon  it  was  objeded  at  the  triaj,  that  the  defendbmt  had  not 
»^c«r  trill,     proved  his  prefcription  to  the  way,  it  being  laid  in  hi&  plea'  that 


having- been    '^^  termxHus  a  quo  was  from  a  common  highway,  whereks  thtf' 
ttkd*  ptK>of  was,  that  it  was  from  z private  way:  but  the  right  to  thtf 

way  over  the  plaintiff's  clofes  in  which,  &c.  being  deafly  pfovi^i 
Mr.^  Juftice  Gould,  before  whom  the  caufe  Was  tried,  left  it  tb 
the  iuiy  (nine  of  which  jury  having  had  a  vifcvr)  who  f<)uiidf  i' 
verdiG  for  the  defendant  for  his  right  of  way. 

And 
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And  now  Serjeant  Lngh  for  the  plaintiff  moved  for  a  ncW 
trial,  objefiing  that  the  defendant  had  failed  in  proving  the  pre- 
fcription  as  laid  in  his  plea;  that  the  termini  a  quo^  ana  ad  qium 
ever  what  land  ought  to  be  laid,  and  proved  with  the  utm^ 
certainty,  that  here  the  terminus  a  quo^  was  laid  to  be  a  common 
highway^  but  was  proved  to  be  2^  private  way;  and  he  cited  Ik. 
Jiep.  295*  , 

Serjeant  Burland  for  the  defendant — ^The  merits  of  this  cafe 
ha^  been  tried,  and  the  courts  do  not  grant  new  trials  for  any 
little  flip  in  pleadings  where  they  fee  that  the  merits  have  been 
tried ;  but  I  fubmit  it  to  the  court,  that  the  terminus  a  quo^  it  Palmer  410U 
not  a  material  part  of  the  prefcriftion ;  the  defendant  is  ca^lei 
upon  in  this  aaion  to  fhew  his  right  of  way  over  the  place  in 
which,  &c.  he  pleads  that  he  has  that  right  by  prejcription^ 
the  material  part  of  which  prefcription  is  confined  to  the  locus  in 
fuo  {  the  plamtiif  could  not  have  replied  that  the  terminus  a  qup 
was  from  a  private  way,  abfque  hoc  that  it  was  from  a  common 
highway t  becaufe  the  merits  could  not  have  been  tried  upon  an 
imie  taken  on  that  traverfe. 

Lord  Chief  Juftice  De  Grey — ^This  is  a  motion  for  a  new  trial, 
becaufe  the  deiendant  in  his  plea  has  miftakcn  one  abuttal  of  the 
way;  if  a  new  trial  was  to  be  granted,  the  defendant  would 
^mend  his  plea  according  to  the  evidence,  and  would  have  an- 
other verdid,  in  all  human  probability,  having  given  fuch  clear 
proof  of  his  right  by  many  witnefles. 

Upon  this  record,  it  is  certain  that  the  defendant  was  bound 
to  prove  his  right  of  way  as  it  is  pleaded  ;  he  has  proved  it  to  a 
common  intent ;  the  terminus  a  quo  is  pleaded  to  be  a  common 
highway^  (it  is  not  defcribed  to  be  the  King's  highway)  arid  a 
ctnnmon  highway  may  be  a  private  way  in  common  fenfe  and  un* 
derfianding ;  however,  the  merits  have  been  tried,  and  therefore 
a  new  triaiought  not  to  be  granted. 

Nares  Juftice — I  am  of  the  fame  opinion  ;  and  the  court  never 

Sants  a  new  trial  when  they  clearly  fee  the  merits  have  been 
rly  and  fully  tried. 

Gould  \\iSiXQt — I  am  of  the  fame  opinion ;  and  that  in  plead- 
ing a  right  of  way  you  need  not  defcnbe  the  terminus  a  quo,  be- 
caufe the  plaintiff  may  reply  extra  viam^  which  will  be  a  mat- 
ter for  evidence. 

New  trial  tef ufed  per  totam  curiam. 

Vol.  III.  .    T  Roe 
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RoCji  ott  tbc  dcmife  of  WraDgliam,  vir/us  Hcr&y.^* 

C.  B. 


dom'ife  was     laid  in  tbe  declaration  on  the  fame  ift  of  Jamiarj  to  hold  firoi 

^  hb'an.     ^^  3**  ^^*y  ^^  Dcecfnher  then  laft  paft.     After  the  merks-lM ., 

ceftot  dbid^  been  gone  into  ait  the  trial  of  the  cauie  before  Mr«  Juftice  Gmi/L^^ 
and  held  well  it  was  obje&ed  that  the  leflbr  of  the  plaintiff  had  no  title  at  tl^He 
rfirfia^"  time  of  the  demife,  which  appears  to  be  made  when  his  aacn* 
ceAor  was  living,  for  he  did  not  die  until  five  o'clock  on  the  ^^ft 
of  January^  fo  was  ahve  thait  day  ;  but  the  leflbr  having  cleaiK— ly 
made  out  and  pro\ied  his  title,  the  judge  direded  the  jjury  to  £:  -^nd 
a  verdifl  for  the  plaintiff,  which  they  did  accordingly. 

And  now  it  was  moved  to  fet  afide  the  verdift,  becanfe  fc-^c 
anceftor  from  whom  the  leffor  of  the  plaintiff  claimed  by  defc^^nt 
was  living  on  the  lit  ol  January  1771,  till  five  o'clock  infc.l:^c 
morning,  and  there  is  no  fradion  in  a  day,  fo  that,  in  fiftioa.  ^of 
law,  he  was  alive  all  that  daiy^  and  the  leffor  of  the  plaintt  W^  *» 
title  did  not  accrue  until  the  beginning  of  the  next  day  the  ^^ 
of  January. 

/  But  ptr  totam  curiajn.  If  my  anceftor  die  at  five  o'clock  *n 
(the  morning,  I  enter  at  fix,  and  make  a  Icafe  at  feven  o'ck^^^^> 
Lit  is  a  good  ioifc. 


FtSion  o(  Uw  It  is  faid  there  is  no/raSion  in  a  day,  but  this  is  ^JiSion  in  i 
^^t^^^^^^^^Sio  juris  nendncm  ladere  debet,  but  aid  much  it  may,  and  ^^^ 
iid  much  \t  "  fcenin  all  matters  where  the  law  operates  by  relatitmi  vA  ^' 
may.  vjfion  of  an  injlant,  which  zxeJiSions  in  law,  A conftable  takes  €>rtt 

who  had  llruck  another,  and  then  fets  him  at  liberty^  the  p3t^y 
firicken  dies  of  the  ftroke;  this  \%  felony  ab  initio,  but  not  to  *^'^ 
See  Butler      p]1e;>udice  of  tbe  conftable  w1k>  funered  his  efcape.  11  thn*  4*  ^^ 
«n^Bakcr'«     i.pl.26.     A  J  ne  IS  levied  fur  render,  the  conufee  hyJiOion  •* 
*  "*"'•    law  \i2X\\feiJin  in  an  injtaiit  to  make  this  render  back,  but  to  ^,^ 
other  piirpolc  to  the  prejudice  of  the  conufor,  for  the  coHofi^^'* 
wife  (hall  not  have  aow€r^  nor  fliall  the  land  be  fubje£b  to  9^T. 
fiatult,  &c.  ini  which  the  confuee  vs^  botind.    &e  t  Bif*  t^' 

CromxneWs  Cafe. If  a  man  were  born  the  ift  of  Ftirmary  *^* 

Jived  to  the  31ft  of  January  21  years  after,  and  at  five  o'clock  '" 
the  morning  olihai  day  makes  his  xmH,  and  dies  by  fix^  at  nig^^ 
that  will  is  good,  and  the  dcvifor  is  of  age,  2  Ld.  Raym,  xQ9 
In  an  a£lion  on  the  cafe  for  difturbance  of  bis  commoOv  air^^' 

cepti<>* 


cafe,  3  Rep, 
»5- 
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Cepdon  was  taken  to  the  declaration  that  the  demife  to  the  plain- 
tiff is  alledged  to  be  on  the  26th  of  March,  and  the  tart  done 
to  the  plaintiff  is  fuppofed  to  be  on  the  ift  of  Afjy  following^ 
and  it  is  not  aUedged  that  the  plaintiff  entered  b^ore  the  iflof   * 
May;  but  to  this.it  was  anfweredby  the  court,  that  it  ftall  be 
intended  that  he  entered  immediately  after  the  making  of  the 
leafc,  1  Lutzu.  108.  And  fee  2  Burr  a*  1162.  Small  on  the  derm ji 
of  Baker  vcrfiis  Cole  And  Skinner,  where  amendments  in  geS* 
mint  are  carried  much  further  than  formerly,     ift.  A  verdift  A  Terfld 
curti^drfeS  in  Jetting  out  the  title,  though  it  cannot  be  a  de-  5ttr"«<*eft^ 
feSive  title.   ,2^.  After  a  verdift,  if  the  objcftion  be  grounded  i"tiiie,  °*  °"* 
upon  the  mere  mi&ake  of  the  clerk,  or  a  trilling  nicety,  there  is  tboagh  it 
no ncei of  i^y  a ffual amendment  at  all,  the  court  will  overlook  the  "j^r^JJ"'* 
exception. — By  fiftion  in  law,  the  whole  term^  the  whole  time  of  Jiti^  * 
.the  amzes,  and  the  whole  feflion  of  parliament  may  be  and^  fome- 
times  are  confidered  as  one  day,  yet  the  matter  of  faft  fliall  over- 
turn the  fidion,  in  order  to  do  juftice  between  the  parties. 

The  rule  to  (hew  caufe  why  thfi  verdi3  fliould  not  b/s  fet  afide 
was  (Jifcharged. 

Meres  et  al*  ijerfits  Anlfell  et  al*.     C.  B. 

jTRESPASS  quare  clavfum  /regit,  treading  down  the  grafs,  Evidenfte. 

digging  the- foil,  S?c,  mmiucroft;  the  defendant  pleaded j 
?^i  Not  guilty  ;  zd,  A  licence. 

This  cau(c  was  tried  at  the  laft  affizes  before  Lord  Mansfield^ 

^ben  a  verdift  was  found  for  the  defendant.     And  now  ferj cants  Patol  evl- 

^ih  and  Glynn  moved  to  fet  afide  the  verdrft,  and  for  a  new  «*«""  ^«" 

^,  upon  this  ground,  (viz. J  that  Lord  Aftfwj/fe/i  admitted  ^Tttcdl^cad- 

P^d  evidence  to  be  given  at  the  trial,  which  contradifled  an  tradia  an 

V^niem  in  writing,  to  which  the  fame  perfpn,  who  was  ad-  •«rcfn»cnt  in 

"J^itted  to  give  fuch  f'arol  evidence,  was  a  fubfcribing  witnefs,  T^l^^Lutltr 

•od  had  tumfelf  the  ciiilody  of  the  written  agreement.  v.  Hollard, 

3  Term  Rep* 

Upon  Lord  Mansfield's  report,  the  fafls  appearing  upon  the  ^'  ^'  ^^^^ 
^»il  were,  that  Meres  and  H.  had  the  occupation  of  certain 
<*>fesof  rand  of  Meres,  called  Mxllcroft  and  Boreharh's  Field,  and 
"^  the  defendant  Anfell  and  his  partner,   came  to  this  agree-  « 

jucni  with  them  by  a  memorandum  in  writing,  figned^by  an  the 
^d  four  parties,  and  attefted  by  one  jfofeph  Matthews,  whereby  it 
^*  agreed  by  defendant  Anj<:ll  and  his  partner,  to  exchange 
^^copper-mill,  fi^c.  with  meres  and  H,  in  confideration  of 
^gcawand  vclhire  of  hay,  to.be  taken  by  An/ell  and  partner 
*^offJB27r^Afl»tV  MeadoWf  and  articles  Were  tote  made  accord- 

T  «.  iftgly, 
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ingly,  this  was  in  the  year  1765,  but  no  mention  in  the  agree«»«^ 
ment  is  made  of  the  clofe  called  Millcroft^  in  which,  &c.  anf::^ 
only  a  fpecial  particular  interelt  in  Boreham  Meadow. 

It  further  appears  by  Lord  MansfieLTi  report,  that  the  defenc^^ 
?int  AnfM  and  his  fervants  by  his  order  walked  in  MiUcroft^  an 
trod  down  the  grafs  there  growing  as  high  as  their  knees,  on  pu; 
pofe  to  have  it  determined  at  law,  whether  the  defendant  Anjt 
^nA  partner  were  notintitled  to  the  poffelFion  of  Mz7/f  rg/?  as  we 
as  the  hay  of  Boreham  Meadow  ;  fo  that  here  is  a  clear  trefp; 
proved. 

Matthews  the  fubfcribing  witnefs  yff^%  fuhpcenatd  to  gt-v-< 
evidence  on  the  part  of  the  defendant,  but  was  called  by  Kl1i< 
plaintiff,  when  he  produced  and  proved  the  written  agrecme- x-it, 
and  further  dcpofed,  that  it  was  at  the  fame  time  (when  ^1^« 
written  agreement  was  made)  agreed  by  the  parties  by  faw^^i^ 
ih^i  Anfell  2inA  partner  fhould  not  only  have  the  hay  trom  off 
Boreham  Meadow^  but  alfo  the  whole  poflelfion  of  the  foil  amd 
produce  both  of  Boreham  Meadow  and  miller  oft ;  and  the  report 
further  fays,  that  there  was  another  witnefs  to  prove  the  fame 
matter.  The  defendant  called  no  witnefs,  whereupon  it  was  l^ft 
to  the  jury  who  found  a  verdift  for  the  defendant,  and  Lord 
Mansfield  reports  he  is  not  diffatisfied  with  the  verdicl. 

.  Serjeant  Burland  for  the  defcndanl — Submitted  it  to  the  court, 
that  mait/iews  was  the  plaintiff's  witnefs,  and  that  what  he  Hstd 
depofcd  extra  the  written  agreement,  was  no  more  than  an  ex- 
planation  thereof,  which  was  frequently  admiffible ;  but 

Per  curiam — We  are  all  clearly  of  opinion  that  the  verdift  is 
wrong,  and  muff  be  fet  afide ;  that  no  ^ar(?/ evidence  is  admiffibfc 
•    to  difannul  and  fubftantially  to  vary  a  written  agreement ;  the 
parol  evidence  in  the  prefent  cafe  totally  annuls  and  fubftantially 
alters  and  impugns  the  written  agreement.    Indeed  in  foipe  cafes 
oizvills  and  deeds ^  where  there  are  two  Johis  named,  or  t\iro 
jB/<flc^arr«  mentioned,  parol  evidence  maybe  admitted  to  ex- 
plain which  Johuy  or  which  Blackacre  was  meant  and  inteaded 
by  the  will  or  deed.     The  rules  of  evidence  are  univcrfally  the 
fanie  in  courts  of  law  and  courts  of  equity.     Suppofe  a  bill  >o 
equity  was  to  be  brought  by  the  defendant  to  have  a  fpccifi<; 
performance  of  this  agreement,  the  court  would  not  admit ^tfm 
evidence. 

You  cannot  depart  from  the  writing,  but  may  ar^c  tondi- 
ing  the  operation  thereof.  If  a  man  agrees  in  writmg  to  fell 
Blackacre  for  looo/.  ihall  parol  evidence  be  admitted  that  be 

intended 
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idcd  JVhiteacre  fliould  alfo  pafs?  Certainly  it  (hall  not.  Tliis 
ared  to  be  a  wilful  trefpafs,  no  licence  was  proved ;  the 
:ment  only  extends  to  taking  the  hay  of  Borcham  Meadow^ 
expreffio  unius  tjl  exdufio  alterius/  Upon  the  whole,  we 
not  the  leail  doubt,  but  that  there  ought  to  be  a  new 
So 

r  iotam  curiam  a  new  trial  was  granted. 
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iruftout  [on  dem.  Levick]  verfiis  Coppln.    C.  B.    s Black.  Rep; 

801 .  s*  c. 

ECTMENT.     The  cafe  was;  a  man  being  poflefled  Amanpoflef. 
>f  a  beneficial  leafe  of  a  term  for  years,  of  the  premifes  in  fo,*e^J*[°* 
ion,  in  right  of  his  wife  as  executrix  to  her  former  hiif-  righto? hit  • 
»  grants  and  relcafes  all  his  right,  title  and  intereft  of  and  in  wife  as  exe. 
ame  premifes,  to  the  leflbr  ot  the  plaintiff.  ^  fy^X^ 

band,  hat 
ic  qucftion  is,  Whether  the  hufband  by  the  marriage  had  jwwrr  to 
a  title  to  the  leafe  vefted  in  him,  that  he  could  transfer  and  ^'^'^g'^jL 
ey  the  fame  to  the  leflbr  of  the  plaintiff,  fo  that  he  can  Sm«!^ 
k'cr  in  this  aftion  ? 

bis  cafe  was  well  argued  at  the  bar  lad  Michaelmas  tertn  by 
ant  Leigh  for  the  plaintiff  and  ferjeant  Whitaker  for  the  de- 
ant  ;  and  after  time  taken  to  confider  till  this  term,  the 
,c  court  was  of  opinion  for  the  plaintiff,  and  this  being  after 
dift,  the  pojlca  was  ordered  to  be  delivered  to  the  plaintiff, 
udgracnt  was  entered  for  him  accordingly. 

T  3  Cafea 
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Cafes  cited  bv  krjcdLUi  Lrigk  for  the  plaintiff.  Jeni.  Cent,  79, 
Dier  183.     Soli,  306.     5  R:/?,  27.  RifJ/itj  cq/i. 

Cafes  cited  by  ferjcant  TFAi/tf^^r  for  the  defend^.  Co,IJU 
351.    JPIowd.  294.     fF/?i.  y<?rt^i  ^48. 

And  fee  various  cafes  upon  this  matter  cited  by  the  court, 
Brooke  tit.  Executor,  pL  47,  96,  101,  151,  175.  Fitz.  tit.  £r^ 
cutor.pL  23.     Cr^.  2/iz.  278.     Zg/Ztti's  cafe. 

And  fee  Arnold  vcvfus  Bidgood,  Cro^  Jac.  318.  a  cafe  cited 
by  Lord  Chief  Jufticc  Be  Grey  direSly  in  point.  It  was  **  debt 
••  upon  iht  Jlat.  2  id.  6.  en.  13.  for  not  letting  out  tithes: 
•*  the  cafe  was,  a  man  being  poffeffed  of  a  leafe  ot  tithes  in 
•*  right  of  his  wife  as  executrix  to  her  former  hufband,  gnmti 
**  totumjus^  ttulum  G?  interejfe  fuum  de  et  in  decimis  praiSis, 
••  After  a  verdiS  for  the  plaintiff  (who  claimed  under  the  faid 
**  grant)  it  was  moved  in  arreft  of  jud^ent  that  the  declara* 
*'  tion  was  not  good,  becaufe  the  plaintiff  had  not  fet  forth  an? 
**  •good  title  to  haye  the  tithes;  but  the  whole  court  unani- 
*'  moudy  rcfolved  th^t  the  ^^»nt  was, good*  and  the  leafe  he  had 
♦*  in  the  tithes  in  right  of  his  Jeme^  did  thereby  pafs,  £?c.  And 
^*  judgment  was  for  the  plaintiff.*' 
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9Bi«ek.  ite^  Atkinfon  vtrjfus  Teaiaale,     C.  B. 

3j7.  S.  C. 

In  anaakm  Cum^^t^nJ,  ^OS£PiM  TEASDJiLE,  late  trf  Uuk  Gdl'm 
hy  onrcom.  (jto  mt)  J  the  parUh  of  Md/ion  in  the  county  afaR&ii 
moner  sgaioft  ycoman,  i^as  <attv:hed  to  anfwcr  unto  Tkf^^ 

ttrgIS,  ^iikin/on  in  a  plea  of  trefoafs  on  the  cafe,  &c.  And  therenpon 
piabtiff  need  the  Uid  Thomas^  by  ^<mn  fV^ind  hts  attorney,  cooiplaitfi  ^ 

Slot  particu- 
larly ^ew  the  fufcbai^.    [But  in  to  ai^on  »^aixift  the  Loi4  he  ttaiSL    %  Mod.  7 :  Law.  toj^ 


Iwt  wlieuieas  the  iaid  Tk^mas^  on  the  firft  dajr  of  January  m  the  The  record 
car  of  our  Lord  1768,  and  before,  was,  and  from  thence-con-  »•  of  Trinity 
nually  hitherto  hath  been  and  ftill  is  lawfully  poffeffed  of  and  S.'"^**^ 
a  a  certain  m^uage  and  diverfe  {to  wit)  two  hundred  acres  of 
ind  with  the  appurtenances,  lying  and  being  in  the  parifh  of 
Hizeby  in  the  faid  county  of  Cumberland^  and  by  reafen  thereof  Dedintion 
Ixc  faid  Thomas^  during  all  the  time  aforefaid,  had  and  of  right  ^^  ^^^ 
►uffht  to  have  had,  and  ftill  of  right  omght  to  have  common  of  ^^  l/^Sl 
laiture  in  and  upon  a  certain  wafte  or  common  called  Ouzrhy  tore. 
^eU^  in  the  parifli  oi  Omeby  aforefaid  in  the  (aid  counfv  of  Cum* 
)ertandt  for  all  his  comnuNiable  fheep^levant  and  couchaut  upon 
lis  faid  mejfuagt  and  land  with  the  appurtenances,  every  year,  at 
ill  times  of  the  year,  as  belonging  and  appertaining  to  his  faid 
w0uagt  and  knd  with  the  appurtenances;  and  whereat  the  faid 
ulomas^  on  the  faid  ift  day  of  Jmnmary  in  the  year  of  our  Lord 
17.68,  and  before,  was,  and  from  thence  continually  hitherto 
lath  been  and  ftill  is  lawfully  pofrefled  of  and  in  diverfe  (to 
int)  two  hundred  other  acres  01  Umd  with  the  appurtenances^ 
lying  and  being  in  the  parifii  ofOu^eiy  aforelaid  in  the  faid  county 
of  Cumheriand,  and  by  reafon  thereof  he  the  faid  TA^^nMs,  tlurinir 
ill  the  tine  aforeiaid,  had  and  of  right  ought  to  have  had,  and  RiS 
»f  right  ought  to  have  common  of  pafture  in  and  upon  the  fard 
urafte  or  common  called  (hzsly  Fell,  for  all  tiis  commonable 
heep  levant  and  couchant  upon  bis  faid  iaft  mentioned  {andvfkh. 
he  appurtenances,  every  year  at  all  times  of  the  year,  as  belonging 
md  appertaining  to  his  (aid  &ziu/ with  the  appurtenances  ;  yet  the 
aid  joftph  well  knowing  the  premifes,  but  contrivin|^and  malici«> 
»unyintendingtoinjureandpreiudicethefaid7>4^waj  in  this  behalf, 
md  to  deprive  him  of  the  bcneht  and  ad vanta^  of  his  (aid  common 
if  pafliire  belonging  to  his  faid  tenements  with  ihc  app«nenances 
^fneftively  as  aforefaid,  while  lie  the  faid  TkawMS  was  poflefFed  of 
lis  faid  tenements  with  the  appurtenances  as  aforeffmi  and  had 
uch  right  of  common  of  pafture  as' aforefaid,  (to  wit)  on  the  ift 
lay  of  January  in  the  year  ol  our  Lord'  1768  afoiefaid,  and  on 
liverfe  other  days  and  times  between  that  day  and  the  day  of  the 
fuing  forth  of  the  original  writ  of  the  faid  Thomas  at  the  parifh 
aforefaid,   wrongfully  and  injurioufly  eat  up,    depafturedf  and 
fpoiled,  the  grafs  then  growing  and  being  in  the  (aid  wafte  or 
common  with  divtrs  (beep  and  lambs,    (to  wit)  two  hundred 
Ibeep  and  two  hundred  iambs ;  whereby  the  faia  Thomas  coukl 
not  for  a  long  time,  (to  wit)  during  all  the  time  Iaft  aforefaid, 
bave,  ufc  or  enjoy  his  faid  common  of  pafture  in  and  upon  the 
faid  wafte  or  common  in  fo  ample  and  beneficial  a  manner  as  he 
oiight  to  have  had  and  enjoyed  the  fame ;  but  during  all  that 
was  deprived  of  great  part  of  the  profit  and  benefit  thereof, 
T  4  to 
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to  the  faid  Thomas  his  damage  of  2q/.  and  therefore  he  brings 
his  iiiit,  Uci 

piea«  And  the  faid  Joftph^  by  Pdtr  Brougham  his  attorney,  comes  and 

Not  giiilty.     defends  the  wrong  and  injury  when,  &c.  and  he  fays  that  he  is  not 

Sruilty  of  the  premifes  aforefaid  before  faid  to  his  charge,  as  the 
aid  iAo^Trojapove  complains  againil  him  ;  and  of  this  he  puts 
himfelf  upon  the  country;  and  the  faid  Thomas  doth  the  iame 
likewifj^ :  therefore  the  (herifF  is  commanded  that  he  caufe  to 
pome  here  from  the  day  of  the  Holy  Trinity  in  three  weeks, 
twelvef  £?c.  by  whom,  0c.  and  v^ho  neither,  dSc*  to  recognize, 
&c.  becaufe  as  well,  67c. 

This  caufe  was  tried  at  the  lad  furamer  aflizes  before  Mr. 
Juftice  Willes^  when  averdift  was  found'forthe  plaintiff,  fubjeft 
%o  the  opinion  of  this  court,  upon  this  Ihort  cafe ;  which  fiates, 

StiUof  the  That  the  plaintiff  at  the  trial  proved  his  right  of  common  as 
^^'  it  is  laid  in  the  declaration,  and  that  the  defendant  was  alfo  a 

commoner  and  had  furpharged  the  common  by  putting  on  more 
thanhis^/iz^  whereupon  it  was  obje£led,  that  the  plaintiff  could 
not  recover  under  this  general  form  of  declaring ;  fo  a  verdift 
was  for  the  plaintiff,  fub]e£l  to  the  opinion  of  the  court,  whe* 
ther  the  plaintiff  hath  a  right  to  recover^ 

This  cafe  was  twice  argued  zx.  the  liar ;  in  Michadmas  and 
Jfilary  terms  laft. 

ift  Argument  Serjeant  Jjtigh  for  the  plaintiff — ^This  is  an  a£lion  brought  by 
Ce?' t^  '*  one  commoner  againft  another,  the  plaintiff  in  his  declaration 
'     '  fliews  his  own  particular  right  of  common,  and  charges,  in  ge< 

neral,  that  the  defendant  intending  to  injure  him,  and  deprive  him 
of  the  benefit  of  .his  common,  on  the  ift  day  of  January  1768, 
and  on  divers  days  and  times  between  that  day  and  the  day  of 
filing  forth  the  original  writ,  wrongfully  and  injurioujly  cSit  upi 
depaflured  and  fpoiled  the  grafs  then  growing  and  being  in  the 
common,  with  dwtrsjhccp  andlainbsyfto  zoitj  zoojheep  and  20a 
lambs,  whereby  the  plaintiff  could  not  fqr  a  long  time,  (to  wit) 
during  all  the  time  aforefaid,  have,  ufe,  o^  enjoy  his  common  ot 
pailure  in  and  upon  the  faid  common,  in  fo  ample  and  beneficial 
a  manner  as  he  ought  to  have  had  and  enjoyed  the  fame  ;  but, 
during  all  that  time  was  deprived  of  great  part  of  the  benefit  ana 
profit  thereof ;  which  he  lays  to  bi$  damage. 

It  is  objeQed,  that  this  being  an  a£lion  by  one  commx>ner  againft 
another,  the  declaration  is  too  general,  and  that' it  ought  to 
|iave  fet  forth  the  defendant's  particular  right  of  common,  and 

to. 
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e  charged  that  he  had  exceeded  that  right  by  putting  on  to 
mmon  a  qertain  number  of  a  certain  fpecies  oi  cattle,  which 
i  no  right  to  put  on. 

anfwer  to  this  objeftlon.  It  doth  not  lie  in  the  plaintiff's  i  totw.  loi. 
I  to  fay  in  his  declaration  what  thie  defendant's  particular  \^^f^ 
of  common  is,  he  is  charged  with  wrongfully  and  in^ 
fly  eating  up  and  depafturing  the  common  with  divers 
and  lambs;  it  is  no  furprife  upon  the  defendant,  who 
knows  his  own  right,  and  might  have  pleaded  it  if  he 
lought  proper,  or  might  have  come  prepared  to  have  given 
evidence  at  the  trial  (as  this  is  an  a£lion  upon  the  cafe) 
the  general  iffue,  and  that  he  had  not  put  on  more  cattle 
he  had  a  right  to  put  on,  which  would  have  fully  juftified 


jeant  Jephfon  for  the  defendant — ^The  declaration  is  badv 
>bje3ion  to  it  is,  that  this  being  an  a£lion  brought  by 
7mmoner  againft  another  for  furcharging  the  common,  the 
iff  ought  to  have  fet  forth  the  defendant's  particular  right 
nmon,  and  fhewn  how  he  had  exceeded  that  right.  There 
doubt  but  this  is  an  a3ion  by  one  commoner  againft  an^ 
becaufe  that  appears  in  the  ftate  of  the  cafe;  but  it  doth 
)pear  by  the  declaration  i\ai  the  defendant  is  a  commoner^ 
>ught  to  have  appeared, 

e  declaration  only  fets  out  the  plaintiff's  right  of  common« 
lat  the  defendant  wrongfully  put  in  his  cattle  and  eat  up 
•afs,  fo  that  the  plaintiff  could  not  haye  and  enjoy  his  com- 
in  tdm  ainplo  modo  &c. ;  at  the  trial  it  appeared  by  the  evi^ 
:  for  the  plaintiff  that  the  defendant  had  a  right  of  common, 
ad  put  on  more  cattle  than  he  had  a  right  toput  on,  but  this 
cing  the  cafe  made  by  the  declaration,  the  detendant's  coun« 
lied  no  witneffes,  but  obje£led  to  the  declaration,  becaivfethe 
dant's  right,  and  the  jaocticulaT forcharge,  were  not  ftated 
in  ;  that  this  being  an  aflion  upon  the  cafe,  the  whole  cafe 
r  to  have  been  ftated  and  fet  forth  in  the  declaration. 

this  had  been  an  a3ion  by  a  commoner  againft  zjlrarlger^  It 
be  admitted,  that  this  declaration  would  have  been  good  ; 
t  is  otherwife  in  the  cafe  of  an  aflion  by  one  commoner 
ft  another,  or  how  is  the  defendant  to  know  whether  the 
tiff  confiders  him  as  a  commoner  or  ajlranger?  In  an  a6lion 
commoner  againft  the  lord,  it  muft  be  (hewn  in  the  d^^la- 
:i  how  injaa  he  ha$  exceeded  his  limited  right. 

Lord 


Lord  Chief  Jaftice  De  C^y — Famierly,  if  one  c»f  die  coau 

moncn  had  rurcbarged  the  coramon,  fay  Pitting  mare  cutle 

into  the  common,  than  he  ought  to  have  common  far  tkin^ 

then  thai  commoner  who  was  aggrieved^  fued  out  a  writ  of  atU 

mtafummaU  dj pafturc^  and,  by  that  fuit,  all  the  ahmmcmers  were 

admu^urtd^  as  well  thofe  who  had  not  furchaiged  the  ocmunon, 

as  he  who  had  furcharged  it ;  and  he  wtm  brought  the  adkm 

was  alfo  to  be  admiajurti.    This  wfit  rf mdmemfmrtmat  was  an 

excellent  remedy,  wherebv  the  feveni  righu  of  all  the  coa- 

F.lf.B.       moners,  were  fairly  <€tt*iet(  and  aCceitained  by  a  jury.     VitUiBat 

4»c&  S90»  wocelsupon  this  wric«  bb.  i/tirsiionim^al.  fiic.  a.  i.  prijtted  by 

sf  1,  *c        J^^  Smythi  witho4U  Temple^r^  onmo  1 546. 

InAead  of  this  writ  .of  ^imu^emtnt  w^siaA  a  comoKmer  for 
a  furcharge,  an  aflion  upon  the  cafe  has  been  introduced,  and 
ufed  as  a  more  eafy  and  Ipeedy  remedy  for  QXi^commojner  againft 

I  am  ^  o^nion,  as  at  preTent  advifed«  tWLdns  genend  w»r 
of  declaring  is  well  enough;  the  dcclaiadon  ftates  the  plaitttifrs 
rigbt  of  common,  and  that  the  defendant  has  wramf^lbf  Mnd 
ii^ufiotjfly  eat  up^  dcpafiurti  mmd /(mUd  the  rrafi  im  the  cmn-^ 
man  wili  divers  Jhd^  sad  Jambs ;  and  the  cafe  ibtas  that  this 
is  true ;  for  it  ftaies  that  he/urcharged  the  ^aiawii*  hy  pmUJug  in 
mere  than  his  Jiint.    The  defendant  certainly  knows  his 
right,  and  might  have  gjlven  it  in  evidence  upon  the  gen< 
iuue..;  and  thei%  is  no  pr^odice  to  eidrar fideiby  cfabgeneial  1 
pf  declaring. 

Coa// Juftice — Courts  ^jaAice  now  are  more  libend  in  allow — 
in^^of  ibis  general  \^%y  of  declaring,  than  they  weve  fomieriy 
it  IS  fufficient  now  to  alle4ge  that  the  plaiatsff  is  fogtjfed  of  s. 
certain  meff'uage  andlcmds^  and  l>y  reakai  dieneef  has  a  right  i 
common  in  fuch  a  place,  and  that  che  drfcariaar  wsongfalh^ 
difturbed  him  in  the  enjoymem  thereof;  here  is  a  f«i~  ^ 
charge  alledged  for  the  plaintiff,  that  he  had  a  right  of 
as  beloi^ing  to  his  tenements,  and  that  ihe  idefeadam 
fiilly  and   injurioufly  depafiured  the  common  with  Oieep 
Iambs :;  aitd  the  faA  t«r«s  out  to  he  Inie  upon  iktt  trial,  dua 
has  been  a  wrong-doer.     I  an  of  the  £uae  opinion  with 
Lord  Chief  Juftice ;  the  defendant  knows  hn  own  rijght, 
might  either  have  pleaded  it  Ipeciatly^  orha^e  giroa  it  in 
denceatthe  trial. 

Nares  Juftice-^  have  feme  doisht  whelhnr  te  dBciaiataoB 
this  cafe  is  good;  for  it  appears  from  the  ftate  of  the  cafc't"^ 
Aii  afiion  is  brought  by  one  commoner  againft  another^  for  CV 

char]^j 
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cbtrging  the  common  with  more  cattle  than  he  had  a  right  to 
put  on,  Dut  the  declaration  fays  not  a  word  ol  fur  charging:  smd 
therefore  it  feems  to  me  that  the  plaintiff  ought  to  have  (hewn, 
tliat  the  defendant  unjtrftly  overcharsed  the  common,  hvJfuUing 
on  a  certain  number  of  cattle  beyond  msjhnt.  See  Hern  s  pUadef 
aoj,  &  64.  where  the  aftion  is  for  turning  on  loo  fheep,  which 
fort  -oi  cattle  defendant  had  no  right  to  tuim  on.  The  defend- 
ant heins  a  commoner  in  this  caie  had  a  right  to  turn  pn  his 
Oieep  amd  lambs  levant  and  cotkhant ;  but  what  f  articular  in* 
jury  he  has  done  to  the  plaintiff  does  not  appear  m  the  declarft- 
tion  with  fulBcient  certamty,  as  it  ou^t,  in  my  opinion. 

Whereupon  the  court  adjoorned  the  cafe^  to  be  argued  agaia 
at  the  bar,* 

Serjeant  Gl^nn  for  the  pIaintiff-*-At  the  trial  of  this  taufjp  be-  td.  Argm- 
fore  Mr.  Juftice  Willes^  the  plaintiff  proved  his  rig'ht  of  common  »««>^  ^|* 
as  it  is  laid  in  the  declaration,  and  that  the  defendant,  who  bad  '*  ^^  ^ 
a  right  of  common  in  the  fame  wafte  or  common  in  refped;  of  a 
parcel  of  .land  in  his  poQeffion,  fiurcharged  the  common  J>y  de- 
pafturing  more  fheep  thereon  than  he  had  a  riflrht  to  do  witbin 
the  time  mentioned  in  the  declaration ;  upon  mis  evideoce  thr 
oounfel  for  the  defendant,  without  calling  any  witneOes,  olyej^ed 
athat  the  'plaintiff  ought  to  have  declared  more  particularly  «iad 
Aewn  the  defendant's  right  of  common,  and,  infa5^  in  whit 
inanner  he  had  exceeded  that  right,  by  puuing  in  2i4xrbaiu  num^ 
Ser  2XiA Jpecies  of  cattle  which  he  had  no  right  to  put  on. 

In  anfwer  to  this  objection,  I  fubmit,  with  deference  to  Hkm 

<:ourt,  that  the  plaintiff  is  not  obliged  to  take  notice  of  the  ^^ 

fendant's  right,  or  that  the  defendsmt  has  any  right  of  conmiaa 

9t  all,  but  may  confider  him  as  a  mere  ftranger,  and  a  wrong* 

^oer;    it    was    incumbent    upon .  the    defendant,    who    beft 

iLnows  his  own  right,  to  have  pleaded  it  fpecially,  and  juftiiied 

ahe  puttii^  on  his  Iheep  and  Iambs;  or  to  have  proved  it  im. 

evidence  at  the  trial.     The  cafe  with  refpe£l  to  the  lord  is  dif* 

ferent  where  he  furcharges,  or  does  any  other  aft  which  hinder*^ 

a  commoner  from  enjoying  fufficient  co^lmon ;  it  mvitL  be  JQpie* 

cially  (hewn  in  the  declaration ;  becaufe  <very  commoner  muJH 

1>e  hippofed  to  know  the  lord*s  right,  who  is  the  owner  of 

the  foil,  and  may  inclofe,  or  do   what  he  pleafes  with  it,  if 

lie  leaves  fufficient  common  for  the  commoners ;  Iwt  it  w^uld 

le  laying  the  commoners  under  great  difficulty  to  ol>lige  them, 

to  fet  out  the  claim  or  light  jof  every  commoner  who  wrong- 

fully  puts  on  cattle, 

Serjeant 
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Serjeant  BurUtnd  for  the  defendant.  The  plaintiflThas  not  de- 
clared upon  his  right  and  true  cafe,  for  this  declaration  is  againil 
the  defendant  as  ^Jlranger^  and  it  now  appears  to  the  court  that 
he  has  a  right  of  common  upon  the  wafie  or  common  in  the  de- 
claration. To  is  not  2ijlrcmgcr. 

The  declaration  alledges  that  the  defendant  wronrfully  and  in- 
jurioufly  eat  up,  depaSurcd  and  fpoiled  the  grals  in  the  com- 
mon, with  ixversjheep  and  lambs,  (to  wit  J  200 Jheep  and  f  00  lambs  : 
which  lail  words  coming  u^der  a  videlicet  are  immaterial,  and 
mere  furplufage;  which  being  rejeded  as  fucb,  it  will  (land 
th.us,  that  the  defendant  eat  up^  depaftured  and  fpoiled  the  grafs 
in  the  common  with  divers  Jheep  and  lambs  ;  which,  it  appears, 
he  had  a  right  to  do,  becaufe  he  was  intitled  to  common  there, 
as  belonging  to  certain  lands  in  his  pofleflion ;  but  the  declara- 
tion alledges  that  the  defendant  wrongfully  and  iiijuriou/ly  eat  up, 
&c.  I  inuft  he  did  not  aft  wrongfully  anainjuriou/ly^  becaufe  be 
hajla  right  to  put  on  divers  catt^ds  appears  by  the  cafe  ftated. 

Here  being  no  certain  charge  againil  the  defendant  In  the  -de- 
claration, how  could  he  come  prepared  at  the  trial  to  prove  his 
right  to  put  on  a  certain  number  of  cattle?  Suppofe  he  had  a 
ri^ht  to  put  on  all  his  cattle  which  were  levant  and  couchant  on 
his  farm,  he  mud  prove  how  many  his  land  will  maintain ;  but 
then  he  muft  firft  oe  charged  with  puuing  on  more  than  were 
kvanfviA  couchant. 

]Lt  is  faid  the  defendant  might  have  pleaded  his  right  of  com- 
mon for  all  his  cattle  levant  and  couchant  upon  his  tenement  (if 
that  be  his  right),  and  that  he  put  his  (aid  cattle  (fo  levant  and 
couchant)  on  uie  common  to  dcpafture  there,  as  it  was  lawful 
for  him  to  do.     If  the  defendant  had  pleaded  in  this  manner, 
the  plaintiff  muft  either  have  tfaverfed  nis  right  of  common;  or 
muft  have  confefTed  his  right  and  replied  that  he  put  on  more 
than  were  levant  and  couchant;   in  either  of  which  cafes  the 
plaintiff  muft  have  failed;  for  the  defendant's  right  of  common 
was  fhcwn  by  the  plaintiff  himfelf  at  the  trial;  and  if  the  plain-, 
tiff  had  repliedthat  the  defendant  put  on  more  than  were  tevant 
and  couchant,  that  would  have  been  a  departure  from  his  declara- 
tion, as  it  feems  to  me ;  becaufe  the  declaration  doth  not  charge 
the  defendant  with  putting  on  more  cattle  than  were  levant  am 
couchant.     But  if  this  would  not  have  been  a  departure,  yet  w 
infift  the  plaintiff  ought  to  have  declared  upon  zfurcharge,  th 
being  agamft  a  commoner;  and  not  in  this  general  way,  as  if  t) 
aft  ion  was  againft  a  mtrtjlranger  who  has  no  right  at  all 
put  on  4Py  cattle;  it  is  confounding  the  nature  of  aftions. 
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Where  a  man  hath  common  of  pafture  for  his  cattle  and 
•is  rlifturbed  by  ^Jirangtr^  he  fhall  have  a  quod  per  mitt  at  habere 
communiam  paftura :  but  where  one  commoner  is  difturbed  by 
another  commoner  who  furcharges  the  common,  the  writ  of 
admiafurcmcnt  of  paflure  lies  between  them,  and  the  declarations 
in  thefe  two  aftions  mull  purfuc  the  writs  refpeftivcly.  See  the 
writ  of  quodbcrmxttat  habere  communiampajlura^  Fitz.  N,  B.  123 
e£t.  per  RaJtaU^  anno  1635.  and  the  declaration,  plea  and  iffue 
joined  thereon.  Hern.  64  n  B.  Hill.  i^Jac.Rotulo  685.  And 
for  the  writ  o{  admeafurement  fee  Fitz.  M.  B.  125.  a.  and  the  de- 
claration thereupon,  lib.  intrattonum^foL  104.  a.  b.  Co.  Entr,  48. 
a,pLi.    Rafl.  Entr.  2^. 

Thefe  two  writs  are  now  out  of  ufe, ,  for  at  this  day,  anions 
for  furcharging,  and  diflurbances  in  right  of  common,  are  turned 
into  fpecial  a£lions  upon  the  cafe ;  but  (lill  the  fpecial  nature  of 
the  cafe  ought  to  be  ihewn  in  the  count. 

It  IS  objefled  for  the  plaintiff,  that  the  defendant  may  be  con- 
fidered  as  ^Jlranger  to  the  plaintiff,  and  that  he  is  not  coimfant 
of  the  defendant's  particular  right  of  common. 

In  anfwer  to  this,  I  apprehend  the  plaintiff,  by  declaring  in 

this  manner,  has  undertaken  to  (hew  that  the  defendant  has  no 

right  of  common  at  all ;   it  alfo  appears  from  the  fbte  of  the 

Cafe  that  the  plaintiff  knew  the  defendant  was  a  brother  com* 

moner,  and  fo  muft  alfo  know  the  defendant's  particular  right. 

When  a  commoner  diftrains  cattle  damage feafant  on  the  com- 
^on,  he  muft  know  whether  they  are  the  cattle  of  a  commoner 
c>r  z. Jlr anger ^  at  his  peril,  for  he  cannot  dillrain  the  cattle  of  a 
commoner. 

Suppofe  an  a£lion  was  brouglit  by  one  commoner  againft  an^ 

^thcr^  tor  putting  on  to  the  common  a  certain  kind  of  cattle  which 

^e  had  no  right  to  put  on,  I  apprehend  a  declaration  charging 

.^hat  he  wrongfully  put  on  divers  cattle,  viz.  200  Jheep  and  200 

^^mbs  would  be  bad;    for  thejheep  and  lambs  coming  under  .a 

^^i^dehcet  are  wholly  immateriah     See  Herns  Plead.  64.  A/hton's 

J^tr.  60.  Robin  Entr.  42.   1  Mod.  Entr.   121.  2  Injlr.  Cleric.  * 

^41.  2.     So  that  if  the  a6lion  be  agaitiit  a  commoner  or  againft 

^^\\tlord^  xhtfurchar,'^  muft  be  fhewn.     2  Mod.  6.  bat  againft  a 

^^^ir anger  it  need  not  be  ihewn.     See  1  Lutw.  101.  2. 

Upon  the  whole  I  fubmit  it,  that  if  the  aflion  be  againft  a 
commoner ^  or  any  perfon  having  an  intereft  in  the  herbage,  the 
^declaration  muft  (hew  xhcjurchargey  or  tho , particular  injury,  or 
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thing  done  whereby  the  plaintiflf  is  hindered  of  having  his  com- 
mon ;  the  right  of  a  commoner  to  the  herbage  is  as  good  as  the 
lcrd*&  right;  the  lord  cannot  inclofe,  dig  turfs,  gravel,  foil,  &c. 

without  leaving  fufficient  herbage  for  the  commoners. 1  take 

it  upon  this  principle,  if  the  iord  grants  me  common  for  ido 
beaits,  if  there  is  not  fufficient  for  him  and  me  he  cannot  common 
with  me,  for  it  would  be  contrary  to  his  ^r<i«^  /  all  commons 
were  originally  hy  grant;  the  commoner  has,  at  leaft,  as  good 
an  intereft  in  the  herbs^e  as  the  iord  has,  I  remember  a  cafe 
at  Winche/ler  affizes  like  the  prefent  agaufift  a  commoner,  where 
I  made  the  Tike  objeQion  to  the  declaration  as  W4S  made  at 
^  C2r/7^<?  in  this  cafe;  the  plaintiff  was  nchfuited,  and^  afterwards 
brought  another  aflion  and  theux  ihewed  the  Jurchargc  in  his 
declaration. 

Serjeant  Glynn  in  reply-^I  admit  that  the  words  coming  under 
the  videlicet  are  immaterial  and  mere  form ;  but  the  charge  in 
the  declaration,  that  (he  defeadant  on  the  id  day  of  January 
1768,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  fuing  forth  the  original  writ  of  the  plaintiff,  wrong* 
folly  andinjurioif/ly  eat  up,  depaftured  and  fpoited  the  grafs  then 

Sowing  asd  bemg  in  the  faid  wade  or  connion  with  divers 
eep  and  lambs,  is  material  and fobfiantiali  the  defendant  migl^ 
have  (hewn  his  right  by  evidence  at  the  trial,  that  he  Iiad  done 
no  wrong  or  injury,  and  that  he  had  only  put  on  fucb  cattle,  as 
by  law  he  had  a  right  Xe  put  onto  the  coiiunop. 

The  quod  permttat  habere-  communiam  pqjiur^  is  a  writ  mna 
timet,  and  the  writ  of  admeaforemenjt  is  a  pacijic  writ  for  alcer- 
taining  and  fettling  the  right  of  common  of  all  the  con^moners. 

Blachjlone  Jqftice — But  the  writ  oifecundafoper oner dti one  i§ 
not  dk pacific  writ,  (or  if  a  man  be  ovy:,t  admetuured  by  a  writ  of 
admeqfurement,,  and  afterwards  he  furchargeth  the  common  again ; 
then  the  party  who  fued  the  firft  writ  mall  have  a  writ  2p  jS- 
cundijupcroneratione,  and  fhall  recover  his  damages  againft  mm 
that  wa5  defendant  in  the  firft  writ,,  and  alfo  he  (hall  forfeit  unto 
the  King  the  cattle  which  he  put  in  over  and  above  the  due 
number,  after  tiie  adme^uremmt  made,  by  ihtjlat,  Weflm,  s. 
cap.  8.  13  £</.!.  See  the  writ  and  count  thereupon,  titz. 
Jv.jR.  136. 

Serjeant  Glynn — I  fay  the  cafe  of  the  totd  is  very,  different 
from  that  of  a  commoner,  the  lord  oxuft  be  prefumed  10  know  his 
own  and  his  commoner's  right  befl^.  Whoever  claims  a  rigbt 
in  the  foil  of  another^  has  taken  upoi^  himfelf  to  ftate  and  prove 
tJi9t  right.     If. the  lord  pleads  the  common  bar  olliberum  ttne* 

mcntvmg 
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wmtum,  the  plaintiff  muft  fhew  his  right  in  his  replication.    Tbc 
^rafe  of  a  commoner  is  different. 

Lord  Chief  Juftice  De  Grey — I  think  ftill,  the  declaration  h 
^t\\  enough,  and  that  the  defendant  ought  to  have  come  pre- 
pared to  have  proved  his  right  at  the  trial. 

Gould  Juftice:— I  defire  we  may  uke  time  to  confider,  for  th^ 
cafe  is  of  great  confequence. 

Blackjlom  Juftice — I  give  no  opinion  at  prefent ;  there  is  uo 
cafe  in  the  books  determined  on  either  fide ;  the  cafq  in  Lutw* 
does  not  apply  to  this ;  it  does  not  fay  that  it  is  neceffary  to  lay 
a  furcharge. 

C(?tt/</ Juftice — If  you  will  claim  an  intereft  in  the  foil  qf 
another  you  muft  ftate  that  intereft  in  pleading;  but  where  the ' 
adion  is  not  a^ainft  the  owner  of  the  foil,  but  againft  a  com- 
moner, I  think  you  need  not. 

Nares  Juftice — I  cannot  think  that  a  commoner  is  to  be  con- 
fidered  as  ^Jlrangcr;  fuppofe  one  commoner  brings  an  afiion 
againft  another^  for  putting  on  a  fpecies  of  cattle  which  he  ha« 
no  right  to  put  on,  Turely  it  ought  to  be  fltewn  in  the  declara- 
tion what  thofe  cattle  were ;  I  think  every  gravamen  ought  to  be 
ftated ;  the  declaration  here  only  fays  the  defendant  put  in  divers 
cattle  (the  videlicet  is  nothing),  the  anfwer  is,  he  had  a  right  t^ 
put  in  divers  cattle.    I  give  no  opinion. 

Black/lone  Juftice — A  commoner  cannot  diftrain  the  fupernu- 
merary  cattle  of  a  commoner  before  admeajurement,  but  he  may 
i^er:  and  he  may  always  diftrain  the  cattle  of  ^Jlraj^er.  Thii 
was  determined  in  B.  R.  while  I  fat  in  that  court. 

,The  court  ordered  the  cafe  to  ftand  over  for  judgment  until 
this  term,  when  the  Lord  Cliief  Juftice  delivered  the  judgment 
of  the  whole  court  for  the  plaintiff  to  the  following  effc£l. 

Lord  Chief  Juftice  De  Grey. 

At  the  trial,  the  plaintiff  proved  his  right  of  common  as  U  is  juA^mtnt^ 
laid  in  the  declaration,  and  that  the  defendant  was  alfo  a  cam*  tbe^covn* 
fnoner^  and  ha^i  fur  charged  the  common,  whereiipon,  without 
callitig  any  witncffe  for  the-  defendant,  it  was  pbjefted  by  hi$ 
counfel,  that  the  plaintiff  ought  not  to  recover  under  this  general 
form  of  declaring ;  vhereupQn  a  yerdiEl  was  ^iven  for  the  plainr 
1  tiff 
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tiff  and  damages,  fubieft  to  the  opinion  of  this  court;  whethttf      -* 
the  plaintifTl^d  a  right  to  recover. 

Two  things  are  material  to  be  (hewn  in  a  declaration  of  this 
fort,  ift^  The  plaintiflF's  right  of  common,  and  2flE[y,  The  dif- 
turbance  of  ihal  right  by  the  defendant. 

The  plaintiff  has  well  and  fufEciently  (hew^n  ihtjirjl^  and  the 
queftion  now  is,  whether  he  lias  well  and  fufficiently  alledged 
and  pointed  out  the  latter^  viz.  the  dillurbance  of  his  right  by 
the  defendant ;  whether  he  (plaintiff")  ought  not  to  have  pointed 
out  the  particular^^f7/?c  injury,  by  Ihewing  how^  and  by  what 
mays  and  means ^  the  defehdant^Zf rc^ar^^d^  the  common. 

The  old  books  are  more  explicit  touching  rights  of  common 
than  modern  books,  and  what  the  antient  remedies  were  in  all 
cafes  concerning  rights  of  common^  fur  charging,  t!}c.  may  be 
feen  in  Flcla,  lib.  4.  c.  2,5.  yi/.  26.  Dt  AdfnetiJuraHone  pa/lura. 
BraEl.  222.  Fitz.  N.  B.  TVrit  of  Admtafurtment  of  Paflurc^ 
225,  126. 

Inftead  of  thefe  antient  remedies,  actions  upon  the  cafe  ha\t 
been  introduced,  for  recovering  damages  for  obftruding  any  one^^ 

in  the  enjoyment  of  his  common ;  the  commoner  mud  be  da 

maged  to  intitle  him  to  this  aflion. 

DccTaratfon  In  Robert  Mary's  cafe  o  Rep.   3.  10  Jac.  1.     Tlic  plaintifl 

eh«rget,  that   fliews  that  he  is  a  copyholder,  and  that  the  lord  from  time  wherc- 
on^hUcattic"^  of,  &c.  for  himfelf  and  his  copyholders  hath  had  common  in  a 
which  de-       Certain  pafturc,  and  that  the  defendant  on  the  ift  of  Mayfut 
pafturedtbe     in  his  cattle,  which  depaftured  until   Michaelmas^  whereby  he 
mH^&c.^   could  not  have  his  common  in  fo  beneficial  a  manner,  &c»  de—     — 
*    . .  fendant  pleaded  not  guilty.     The  jury  found  a  fpecial  vcrdifi^— ^=^  ^ 
that  as  to  putting  in  the  cattle  defendant  was  hot  guilty,  anc:^ 
as  to  dcpaftufing  the  cattle  &c.  that. he  was  guilty.'   It  was  re— 
folved  that  the  a3ion  well  laid,  notwithfianding  the  declaratioc 
be,  that  the  defendant  did  put  in  his  cattle,  which  is  a  mi/- 
Verdiafiiids  feafonce,  and  the  jury  find  that  he  did  not  put  2ft  his  cattle,  bu 
*ttt*o*  "but     ^^       ^^  dfpajlure  them  G?r.  and  they  might  get  in  by  efoap*^ 
Sut^he  de-      which  is  a  nonjeafance  (as  it  was  objefted)  which  is  contrary  t^ 
ptftored.        the  declaration  and  againft  the  plaintiff.     But  refolved^  the  dt  ^-j 
pa/luring  whereby  the  common  is  deftroyed  is  founds  which  * 

RefolYedtke    i\\t  fubflance  ;  and  the  plaintiff  is  zjlran^er,  and  it  is  hot  ro 

^h**'*h"**  ^    ^^^^'  ^^^  ^^^  cattle  came  in,  and  the  judges,  in  verdifb  repur» — ^T" 
Lfoundf^      ^^^  f^bjlance  and  not 'the  circumllance.  ^  It  was  refdoed  %dl^ 
That  the  aftion  lies  for  oru  commoner  alone,  for  he  may  diftrai 
the  cattle  of  2ijlranger  damage  feaf ant :  and  if  he  hato  a  fn 
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hold  in  his  common,  and  the  lord  or  others  will  departure  or 
con  fume  all  the  herbage  in  the  land  where  the  common  is  to 
be  taken,  the  commoner  fhall  have  an  qffize;  and  by  confe- 
quence  the  commoner  in  that  cafe,  having  common  but  at  will^ 
by  copy^  ftiall  have  an  aSion  upon  the  cafe.  In  Trin,  41  Eliz. 
C  S.  rotulo  1536.  Holland  a  commoner  had  the  like  judgment  in 
an  a£li6n  upon  the  cafe.  And  in  HiL  5  Jac,  C.  B.  rotulo  1427', 
fnglandz  commoner  had  the  like  judgment,  where  the  verdift 
5^as  found  as  in'Afary's  cafe,  and  that  the  cattle  efcaped,  the  de- 
fendant pretending  to  have  common  pour  caufe  dt  vicinage. 

A  commoner  muft  be  damaged  to  entitle  him  to  an  aSion ;  the 
injury  may  be  done  by  ihQ  lord ^  by  ^  Jlr anger ^  or  by  a  com** 
f^ontir, 

TJic  lord  may  approve  againft  a  tenant  that  hath  common  of  If  theJordln- 

Cafture,  as  often  as  he  pleales;  fo  that  he  leave  fufficient  common^  ^°^^'  *^^ 
tit    if  he  doth  inclofe  any  part,  and  leave  not  fufficient  com-  f^clen^^* 
"ion  in  the  refidue,  the  commoner  may  break  down  the  in-  common,  the 
clofure,  becaufe  it  Ilandeth  upon  the  ground  which  is  his  com-  commoneri 
'^on.     If  the  owner  of  the  foil  ploweth  up  the  land,  the  com-  3J,wn*th^. 
"^oncr  (hall  have  an  aftion  upon  the  cafe  in  the  nature  of  a  quod  ciofure, 
P^^^^nitiat :  a  commoner  may  have  an  aftion  upon  the  cafe  or  an  and  may  tave  * 
^^^«  againfi  the  owner  of  the  land,  for  puuing  on  .more  cattle  a^'wn  «g«w^ 
^^^^ti  he  .ought  to  put  on,  and  thereby  not  leaving  fufficient  com-  ^«*®'^ 
'^^Pxi  for  the  cattle  of  the  jcommoner,  2  Leon.  201,  202,  203.  And 
^*^^    lord  may  be  Hinted  by  cuftom  in  his  own  foil,  and  a  com- 
''*^>i:ier  may  diftrain  the  cattle  of  the  lord  by  cuftom,  Yelv.  129. 
^^    he  may  have  an  affize  of  common  agtiinft  the  lord.     F.  N*  J9. 
*^^-     2lnJ.is. 

j^"*XTic  quod  permittat  de  communid  paflara  is  a  writ  ol  rights 
-  -^5^*^'-^  ^^  a5z>«j  238.  it  is  in  the  nature  of  a  writ  of  entry  fur 

^^^^^1  done  to  the  anceftor  of  the  plaintiff.     Agt^.   155.  b* 

I!l^^^<Jin  declaring  upon  this  writ  the  plaintiff  only  (hews  his  own 
"S"-^^,  birt  does  not  (late  the  defendant's  ground  or  pretence  of  in-' 

_  ^^^Miptitm  of  the  plaintiff  in  his  right,  as  appears  m  Rq^.  intr. 

^  ^a  *  a. //.  4.  and  fee  jF.  i\r.  jB.  123. 

^^|^j«2M  verfus  Feverel^  2  Mod.  6.    The  plaintiff  brought  an  ififtnnger 

^     ^^^3n  on  the  cafe  againft  the  defendant,  (etting  forth,  that  he  p«tson  cattle 

^^A    a  riglit  of  common  in  A,  and  that  the  defendant  fut  in  his  J^c'^wnwof 


^  1e,  viz.  horfes,  cows,  hogs,  &c.  ita  quod  communiam  in  tarn  the  foil,  he 

jT^VWe?  modo  habere  nonpotmt.  The  defendant  pleads  a  licence  from  muft  plead 
^  ,^^     lord  of  the  foil  to  put  in  averiafua^  which  was  agreed  to  com-  J-J^^^"  v  r 
|^J|^^end  hos^  as  well  as  other  cattle^  in  the  moft  general  fenfe.  forth'c^coml ' 
'*^^^  plaintiff  demurs ;  and,  after  argument,  the  court  were  all  of  moncrj. 
^/ol.  III.     .  U         "  <5pini  :>n, 
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opinion;  that  judgment  fliould  be  given  for  the  plaintiff,  he* 
caufe  the  defendant,  in  his  plea,  hath  not  alledged  that  there  was 
fufficient  common  left  for  the  commoners ;  for  the  lord  cannpi 
Freeni.  19a.  Ut  out  to  pajlurty  Jo  much  as  not  to  Uave  Jujficient  for  the  com- 
moners. And  though  it  was  objeflcd,  that  the  plaintiff  might 
have  replied  fpecially,  and  Hkiwu  there  was  not  enough,  yet  it 
was  agreed  by  Uic  court,  that,  in  this  cafe,  he  need  not,  bccaufc 
his  declaration,  to  that  pui-pofc,  was  full  enough  j  and  that  being 
the  very  ^j/l  of  the  a6lion,  the  defendant  (hould  have  pleaded  it. 
It  was  held  indeed,  that  in  an  aftion  upon  the  cafe  by  the  com- 
moner againft  the  lore/,  he  muft  particularly  fliew  the  furchar^e; 
but  if  the  aft  ion  be  brought  againft  ihtjlranger,  fuch  a  (hewing 
as  is  here,  is  fufficient. 

Is  deci-iring"        Yxom  this  cafe  it  fcems,  that  in  an  aflion  againft  the  lord,  it  Is 

againft  t\^e  ncceffary  to  (hew  a  panicularyirr/rfl?;^^;  and  in  Lutw,  107.it 

cha^e  muft  was  fo  hoXAper  curiam^  but  that  was  not  the  point  there  in  judg- 

\t  (hewn,  as  ment,  fo  it's  not  ajw^Vad/ determination.     See  fcvcral  jirecedcnis 

itfccmi.  Qf  th^^fg  declarations,     llerris  Plead.  64,  125,  207,  226,  /17. 

It  feems  clear  that  when  an  aftion  on  the  cafe  is  brought 
againft  the  oxvner  of  the  foil,  for  obttrufcting  a  commoner  in  the 
riijoymcnt  of  his  common,  the  particular  injury  done  muft  be 
Ihewn  in  the  declaration. 

If  the  lord  fircharge  ihe  common,  a  commoner  cannot  .f&»^ 
the  lord's  bcaft  out  ot  tlic  common  ;  but  the  beafts  of  dftrangcrt 
the  commoner  may  dillrain  damage  fea/anf,  or  may  cha/e  them  out 
AaJononthe  ^^^^e  Common,  fi^  Jiff  anger  has  no  colour  to  have  his  cattle  . 
cafe  by  a  there  ;  a  commonrr  cannot  kill  conies  upon  the  common;  but  if 
oommoner  the  lord  fur  charge  the  foil  with  conies,  the  commoner,  upon  this 
npinftthe  particular  lofs,  may  have  Axxailion  upon  the  cafe;  which  isafuf- 
Raft.EBt.67.  ficient  remedy  againft  the /c/rf/.     i'elv.  104,  105. 

For  prcccd<*Tits  of  declarations  for  difturbances  in  rights  of 
1  Vent.  319.  eommon,  fee  /?////.  Entr.  616.  in  trcfpafs.  Hefn.  64.  in  cafe. 
3Kcb.8io.    Co,  Entr*  9.  in  cafe.  Hern.  117.  in  cafe  againft  a  ftranger. 

In  the  cafe  of  Ayre  verfus  Pynccmh,  Styl.  164.  it  was  qucf* 
tioned,  for  the  firft  time,  whether  an  action  upon  the  cafe  would 
lie  for  a  commoner  againft  oqe  iov  fur  charging  the  common;  ^^ 
Roll  Chief  Juftice  anfwcrcd,  he  might  cither  have  an  ajfize,  or<»* 
ailion  upon  the  caje.  , 

The  declaration  in  the  cafe  at  bar  ftates  the  plaintiff's  n^^3[ 
common  fully,  and  the  dfiurbance  by  the  defendant  jn  general 
terms;  the  defendant  might  have  pleaded  his  right  ofcommonio 
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t^'ai  on  a  certain  number,  and  fuch  plea  would  have  been  good  ; 
^^ien  the  plaintiff  miift  have  either  denied  the  defendant's  right 
oj  common  abfohitely,  or  have  taken  it  hy  proteJIanJo  andrephed 
that  defendant  h^di  fur  charged ^  and  put  on  two  luindrcd  fhcep, 
^'hcn  he  had  only  a  right  to  put  on  one  hundred ;  this  repli-t 
cation  would  not  have  been  a  departure  but  would  have  fortified 
tlic  declaration  ;  for  the  plaintil!  cannot  divine  what  defence  the 
defendant  will  fet  up;  like  what  is  faid  in  i  Ld,  liaym,  76; 
^nA  fee  Yelv,  96.  where  the  plaintiff  declared  for  taking  his 
We;  the  defendant  pleaded  he  took  him  as  an  fjlrayy  and  ihew- 
cd  his  right  to  eftrays  in  the  place  where  he  took  him;  the 
P'aimiff  replied  that  He  ufed  and  did  rid«  the  horfe ;  held  no 
f^^parture^  upon  demurrer.  , 

One  commoner  cannot  diftrain  the  cattle  of  another  commoner 
^'th  him;  1  Lutw,  1238,  Dixon  verfus  James ^  in  replevin  for 
taking  his  cattle  at  Northwillingham  in  a  place  called  the  Moore* 
avow-f)',  that  A.  B.  was  feifed  in  fee  of  a  mcffuage,  (3c.  and  had 
(ommon  by  prefcription  in  the  place,  6?r.  and  demifed  the  mef-. 
f^a^cs,  tfr.  to  the  defendant  who  avowed  dar,iagefeafant.  Plain* 
tilf  pleaded  in  bar,  that  his  leffor  alfo  had  common  by  prefcrip- 
^•'^7  ^""^  *  certain  time  of  the  year,  and  he  put  in  his  cattle, 
^'"jch  defendant  took  of  his  own  wrong.  Replication,  that  the 
plaintiff  had  furcharged  the  common  ;  •  rejoinder  takes  iflue 
"hereon  ;  and  after  verdift  for  the  defendant  the  judgment  was 
^^^^•fted,  becaufe  one  commoner  cannot  dijlrain  the  cattle  oJ  another 
^^^tfioner  with  him;   although  he   may   dijiraxn  the  cattle  of  a 

\j 

.  In  an  aftion  for  digging  turf:  the  defendant  prefcribes  for  a 
'^'ght  to  dig  turf  to  be  uled  and  burned  in  his  melfuage ;  the 
P*«^imiff  replies  and  admits  the  prefcription,  but  further  fays 
f  hat  the  defendant  fold  the  turves ^  aifque'^hoc^  that  he  burnt  them 
ilj  his  meffuage;  this  is  a  good  replication,  and  no  departure^ 
^hornpfovLS  Entr.  318.  5.  P. 

TTie  cafe  at  bar  being  an  aftion  upon  the  cafe,  the  defendant 

?*^ight  have  given  his  whole  right  in  evidence  upon  the  general 

^^Hie.     It  is  not  at  all  material  one  way  or  other,  that  the  whole  i  Lutw,  74. 

^t*  this  cafe  rifes  out  of  the  plaintiff's  own  evidence,  it  appears 

"e  has  a  good  caufe  of  aftion  and  is  injured.     So  upon  the  whole 

We  are  all  of  opinion  that  the  declaration  is  right,  and  judgment 

niuft  be  entered  for  the  plaintiff. 


i;  t  Chambcrlaia 


•^e*m^^    ^i^<>'<</'   ^•^A  •  ^O  • 
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|»Bi5Kk.sio.  Chamberlain  -cerjus  Greenfield.     C  B. 

DecUntkm  London,  TnCHARD  GREENFIELD,  late  of  London  vie* 
ia  trefpafs  (to  wit)  tualler,  was  anached  to  anfwer  William  Chamierlain 
Mdemerinf  '"  *  P'^*  wherefore,  with  force  and  arms  he  broke 

h3shou(^,fcc  and  entered  the  dwelHng-houfe  of  tKe  faid  Wtlliam,  fituatc,  ftand. 
9s^  ing  and  being  at  the  parifli  of  Saint  Andrew  Holboum^  in  Lonim 

aforefaid,  and  (layed  and  continued  therein  for  a  long  time,  and 
during  the  whole  time  made  a  great  noife,  difturbance  and 
affray  therein,  and  wTenched  and  forced  open,  or  caufed  to  be 
wrenched  and  forced  open  the  clofet-doors,  drawers,  chdb, 
cupboards  and  cabinets  of  the  faid  U'illiam,  and  the  goods  and 
chattels  of  the  faid  H'llliam,  of  the  value  of  500/.  then  and 
there  found,  toffed,  tumbled,  damaged  and  fpoiled,  and  then  and 
there  did  other  wrongs  to  the  faid  Ifilliamy  againft  tiie  peace  of 
his  prcfent  Majefty,  &r.  and  thereupon  the  faid  IVilaamy  bf 
Join  Auguftin  Ltax^ry  his  attorney,  complains,  for  that  the  laid 
Richard,  on  the  20111  day  of  Sepianber,  in  the  year  of  our  Lord 
1771,  with  force  and  arms  broke  and  entered  the  dwelling-houfe 
ot  the  faid  William^  {ituate,.lianding  and  being  at  the  farifitj 
Saint  Andrew  Holhourn,  in  Loftdon  aforefaid,  and  ftayed  and 
continued  therein  tor  a  long  time,  (tc  wit)  for  the  fpacc  of  fix 
hours,  and  during  the  whole  time  made  a  great  noife,  difturb- 
ance and  afiray  therein,  and  wrenched  and  forced  open,  or  caufed 
to  be  wrenched  and  forced  open  the  clofet-dooirs,  drawers,  cheHs, 
cupboards  and  cabinets  of  the  faid  U\Uiam^  and  the  goods  and 
chattels,  wares  and  mcrcliaudizes  of  the  faid  William,  of  the 
value  of  500/.  then  and  there  found,  toffed,  tumbled,  danufcd 
and  fpoiled,  and  then  and  there  did  other  wrongs  to  the  laid 
Jl'illiam,  againft  the  peace  of  his  prefent  Majefty,  and  to  the  da- 
mage of  the  faid  Jhllijm  of  100/.  and  therefore  he  brings  hi* 
fuit,  &L'. 

ncrrarrer  to  And  the  faid  Rickardl  by  Rowland  Uckbarrozo  his  atton^t 
thedcclari.  cometh  and  defcndeth  the  force  and  injury  when,  {^f.  and  faiWf 
***"•  that  the  faid  declaration  in  the  manner  ani  form  aforefaid  above 

made,"  and  the  matter  therein  contained,  arc  not  fufficient  i» 
law  for  the  faid  William  to  have  and  maintain  his  faid  afli^ 
ajgrainft  the  faid  Richard:  to  which  faid  declaration  the  1^ 
Richard  hath  not  any  need,  nor  is  he  obliged  by  the  law  of  tbc 
land  to  anfwer ;  and  this  he  is  ready  to  verify  :  wherefore,  6* 
want  of  a  fufficicnt  declaration  in  this  bchalt*,  the  faid  BiAlfi 
prays  judgment  if  the  faid  JTilliam  ought  to  have  or  maintain  w* 

CmfciofLc  faid  aftion  againfl  him. — ^ And,  for  caufes  of  demurrer  iB 

murrcr.  law  in  this  behalf,  the  faid  Richard^  according  to  the  form  of 

the 
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[latute  in  fuch  cafe  lately  made  and  provided,  fhcws  to  the 
i  here  thefe  caufes  following,  (to  wit)  for  that  the  faid  Wil^ 
hath  not  in  or  by  his  faid  declaration  particularly  fpeciiied 
goods,  chattels,  wares  and  merchandizes,  by  the  laid  decla« 
)n  fuppofed  to  have  been  toffed,  tumbled,  damaged  and 
led :  and  for  that  the  charge  of  wrenching  and  forcing  open 
dofct-doors,  drawers,  chefts,  cui)boards  and  cabinet^  in  the 
declaration  mentioned,  is  not  allcdged  with  fufiicient  certainty 
nft  the  faid  Richard  \n  this  (to  wit);  for  that  itjs  alledged 
the  faid  Richard  wrenched  and  forced  open  of  caufed  to 
nrrenched  and  forced  open  the  faid  clofet-doors,  drawers. 
Is,  cupboards  and  cabinets,  and  for  that  the  number  of 
et-doors,  drawers,  chefts,  cupboards  and  cabinets  in  the  faid 
aration  mentioned,  and  thereby  fuppofed  to  be  wrenched  and 
cd  open,  is  not  fpecified;  and  lor  that  the  faid  declaration 
other  refpefis  defeftive,  infufEcient  and  informal,  G?c. 

W.  Jcphfon. 

nd  the  faid  Wdliam  faith,  that  the  faid  declaration  and  the  Joinder  in 
er  therein  contained  are  fufficient  in  law  for  him  the  laid  **^°***'"^* 
'mm  to  have  and  maintain  his  faid  aftion  againft  the  faid 
\ard:  which  faid  declaration,  and  the  matters  therein  con- 
id,  he  the  faid  William  is  ready  to*  verify  arid  prove  as  the 
rt  fliall  order,  ^c".  Wherefore,  inafmuch  as  the  faid  Richard 
1  not  anfwered  to  the  faid  declaration  nor  in  any  manner  de- 
Ithe  fame,  he  the  faid  /F^/Z/aw -prays  judgment  and  his  da- 
es  on  occafion  of  the  premifes  in  the  faid  declaration  mcn- 
ed  to  be  adjudged  to  him^  &c. 

George  fni/bn. 

erjcant  Davy  for  the  defendant — Infifted  that  the  declaration 
infufficient  for  the  reafons  above  alledged  and  fhewn  for  fpe- 
caufes  of  demurrer,  and  he  cited  Player's  cafe  ^  Rsp,  34.  6. 
'./?.  which  was  trefpafs  quare  cUinjum  Jaum  jrtgit  tt  pifcts 
upit^  without  (lie wing  the  number  or  nature  of  the  fi(h ; 
\  not  guilty  pleaded,  the  jury  found  for  the  plaintiff,  and  in- 

damages. And  upon  motion  in  arreft   of  judgment  it 

refolved,  i//,  That  the  declaration  was  infufEcient,  and  not 
t  good  by  the  verdift,  for  the  declaration  ought  to  reduce 
\intrality  of  the  writ,  to  particularity  ;  to  \v'hich  the  defend- 
nay  anlwer,  fo  that  a  certain  judgment  may  be  given  upon 
(luia  oportet  quod  res  ccrta  dtduct^Lur  in  judicium:  and  if  the 
n  by  Playtcr  had  been  commenced  by  original,  the  zorU  Cro.  Car.'iS, 
It  have  been  general,  but  the  count  ought  to  comprehend  p^"™'/ 
yh  in  ceflain,  and  fo  are  the  precedents:  and  4  Hen.  6.  1 1.  435. i 
e  the  nirit  was  quare  pifcem  ctpit,  and  the  count,  of  fo  many 
V  3  pykes 


contrs, 

AC. 

435*  contra* 
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fnirs  m    certain;    and   although  the  writ  was  ^ifcem,  in  the 
lingular  number,  yet  well,  iov  pi/cis  ejl  nomcn  (ofleclwum;  wiili 

this  the  21   //.  6.  39.  agrees. 2d/y,'ll  ^va.s  rcrolvcd  in  Play- 

itr's  cafe,  that  as  the  jury  had  found  the  defendant  guilty  ge- 
nerally of  the  trefpafs  in  the  declaration,  it  extends  (wiiliout 
queftion)  to  both  the  trefpa lies ;  and  therefore  the  counicl  for 
the  plaintiff  Avould  have  done  \vifely,  if  they  liad  caufed  the' 
damages  to  be  fevered,  (to  wit)  fo  much  for  ihe///Zrrf,  and  fo 
much  for  breakuig  the  clofe;  and  then  the  plaintiH  would  have 
recovered  his  damages  for  his  clofe  broken  with  his  ct)il.s.— And 
laflly  it  was  refolvcd,  that  the  omifiion  of  the  nature  and  nuni- 
ber  of  the  fifh  was  matter  of  Jkhflance^  and  not  oi  form,  to  be 
aided  by  the  ail  18  Eliz, — Serjeant  Daxy  relied  upon  this  c.ifcof 
Playter  as  diretlly  in  point  for  the  defendant,  and  inliflcd  that 
the  omiflions  pointed  out  by  the  demurrer  were  matter  o\  jiw- 
Jlance;  or  at  leaft  that  the  declaration  was  ill  in  point  o\jom, 
and  being  fhcwn  for  fpecial  caufc  of  demurrer,  he  prayed  judg- 
ment for  the  defendant. 

Serjeant  Wilfon  for  the  plaint  iff  argued — Tiiat  the  effentlal  mat. 
ter  offattor  trcfpals  alledged  in  the  declarati(m,  and  for  which 
this  action  was  brought,  is  the  hrcaktutf  aiidetiUrinjr  the  plaml'^'i 
dzctlLn^Jioufe:  and  that  the  faither  defciiption  {viz-)  the  making 
A  noifc,  diiturbance  and  affray,  the  wrenching  and  forcing  open 
the  clofet-doors,  drawers,  chefls,  cupboards  and  cabinets,  the 
toiling,  tumbling,  damaging  and  fpoi ling  the  goods,  G?c.  ^f.  is 
only  laid  by  way  of  aggravation^  and  to  (hew  how  cnomwus 
tlie  trefpafs  was;  and  fo  it  has  been  often  reColved,  that  there  is 
no  occafion  to  fpecify  in  a  declaration  what  belongs  to  thepnn- 
cipal  thing,  or  place  trefpaffed  upon,  as  the  J^jel(ing'houfi  of 
the  plaintiff,  in  the  prefefit  cafe  (certainly)  is;  the  clofet-doors, 
drawers,  ^c,  &c.  all  belong  to  the  houfe;  to  this  purpofc  he 
4  ired.  2  Salk.  642.  Newman  verfus  Smithy  and  643.  Layton  vcrfw 
Ctindal.  And  1  Ld.  Raym.  588.  cites  Boroughs  \xrfus  IlalL  B. R> 
inn.  2]  Car,  2.  wliere  it  was  held  that  trover  for  afliipf»« 
iif  rndmt-ntis  was  good  ;  whereas  if  the  aftion  had  been  brought  for 
fh'- gurib  and  rigging  feverally,  they  ought  to  fhew  what  and 
\u^\K  much  ;  Serjeant  Wiljbn  concluded  that  the  breaking  and tn- 
tr^rinji  titf  plaintiff":^  houfey  was  the  principal  ground  and  foon* 
ddhou  ol  (he  prefent  atlion  ;  and  all.  the  reft  are  not  foundations 
of  the  attion,  but  matters  only  thrown  /i/,  to  aggravate  the  da- 
mages; and  of  that  opinion  were  the  whole  court,  and  g^^*^ 
judgment  lor  the  plaintiff. 
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Matt  ravers  vcffus  Foflet,  and  two  others.     C.  B. 

"DEPLEJl N   for   taking    the    plaintifT's    cattle   on  the  8th  R,»pievin,  fgr 

oi  July  1771,  at  /.  in  the  county  of  Middlelcx,  in  a  certain  taking  hU 
place    called   the   Road,    otherWife    Hollowuy   lioad,   otherwife  ^'*  ^"  ^**^ 
IJlxn^ton  Road^  othcrwifc  Ihghaatc  Road,  otherwife  the  King's  Avowry  for 
Il'ghway,     The  cicti^ndant  Fojfd  avows,  and  the  others,  as  lijs  dam.fu^ 
fci  vants,  make  cognizance  of  the  taking  tl;e  cattle  in  the  faid  place  j?^**^  ^°"Lu 
in  which,  i^c,  and  julUy,  &c.  becaule  they  lay  that  one  Jones  them  thert 
was  fci  fed  in  fee  ot  a  certain  clofe  called  the  I'oUr  Acres,  in  the  and  drove 
parijli  of  L  in  the  county  oi  Middle ftx^  and  being  fo  feifed,  he  ^l!*'"J^*'** 
the  faid  Jfonef  before  the  time,  wlien,  6?f.  (to  wit)  on  the  29th  impound 
day  oi  &fj?temb^fr  1770,  demifed  the  faid  clofe  called  jhe  Four  them.    - 
Mres,  to  the  faid  Fojfet;  to  hold  the  fame  to  the  (aid  Fojfei 
'from  thenceforth,  for -and  during  and  unto  the  full  end  and 
term  of  one  whole  year  from  thence  next  enfuing,  and  fo  froip 
year  to  year  fo  long  as  the  faid  Jones  and  FoJ]'et  fliould  pleafe ;  pi^  j„  \^ 
by  virtue  of  which  demife,  Fojftt  entered  into  the  faid  clofe  called  iliit  the  roai 
the  Four  Acres,  and  became,  and  at  the  faid  time  when,  i^c^  was  "/JlPp'"' 
and  Uill  is  polfeHed 'thereof;  and  becaufc  the  faid  cattle  at  the  Aeret. 
faid  tirae  when,  0r.  were  in  the  faid  clofe  called  the  Four  Acres ^  Demnrrer 
eating  up  tlve  grafs  and  doing  damage  there  ;  Fojftt  avows,  and  *[>^  io»n<ier. 
ihc  other  defendants  acknowledge  the  taking  the  cattle  in  the  faid  |,  JcU*^'^ 
clofe  called  the  Four  Acres  as  ^  diftrefs  for  the  faid  damage,  and  enough,  and 
driving  the  faid  cattle  in  and  along  the  faid  place  in  the  decla-  the  plea  Ui. 
ration,  in  order  to  impound  them. 

Plaintiff ^r^?/^//?^  that  the  avowry  and  cognizance  are  infuf- 
ficient.  iox  plea  fays,  that  the  faid  place  C/iJled  the  Road,  other- 
wife,  6?c.  in  whicji,  f!fc .  is  not  parcel  of  the  faid  clofe  called  the 
Four  Acres  in  the  avowry  and  cognizance  mentioned,  ^nd  this  he 
js  ready  to  verify,  £?c. 

u  4  The 
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The  defendants  demur  becaufe  they  fay  they  cannot  take  1 
proper  iffue  upon  any  fa£l  in  the  plea  in  bar.  Plaintiff  joins  ^^n 
demurrer,  / 

Oirjeaion  to        Walkcr  ferjeant  for  the  defendants — The  plea  in  bar  is  ill,  foi it 

^  F^ea  la      neither  confefles  and  avoids,  t raver fes,  or  denies  any  fa6l  alledg^B— ed 

^'  •  in  the  avowry  and  cognizance,  but  fays  that  the  road  in  wliic :h, 

&c,  is  not  any  parcel  of  the  cleft  called  the  Four  Acres,  fo  that  it 

only  denies  that  which  is  not  alledged  by  the  defendants;  ai^Hfo 
the  conclufion  of  the  plea  wiih  an  avcrmtnt  after  fuch  a  denial  is 
abfurd. 

Serjeant  Burland  for  the  plaintiff — ^We  never  intended  to  rf==T'ly 
upon  the  plea  in  bar,  and  admit  that  it  is  ill ;  but  we  fay  that  -^r  it 
appears  upon  this  record  that  defendants  have  made  the  fi  ^rft 
fault  in  their  avowry  and  cognizance^  and  it  is  a  general  rule  in 

pleading  for  the  court  always  to  refort  to  the  firft  fault  in  plea^^^d- 
.  mg.     The  avowry  and  a^nizance  acknowledge  the  taking  t  .^^lic 
cattle  in  the  roaa,  £?c.  and  juftly,  G?c.  becaufe  they  fay  that  jol     ^les 
'  '       "  '        oit  callt  "   "     ~ 


was  feifed  in  fee  of  ,the  clofe  .called  the  Four  Acfes^  and  demif 

Otjeftioa  to    ^^  *^"^^  '^  ^^^  defendant  Fo^et  to  hold  for  a  year,  and  fo  frc 

tbcAfoiity.     year  to  year  at  will,   and  juftifv  the  taking  the  cattle  darner- — '-^ge 

feafant  in  the  Four  Acres,  and  driving  them  in  the  road  (t  — :nhc 

place  in  the  declaration  mentioned)  in  order  to  impound  theic-    J« ; 

'      out  the  defendants  do  not  aver  that  they  weire  drivmg  the  cat»^  —tie 

in  the  road  from  the  clofe  called  the  Four  Acres  becaufe  th.^^ey 

were  doing  d^m^gt  there;   and  for  any  thing  tbat  appears  to  t  — Mhe 

contrary,  the  defendants  might  be  driving  the  cattle  m  tlje  ro    ■   ^ad 

from  any  other  pl^ce  than  from  the  Four  Acres  ;  the  defendai^K:  nts 

arc  called  upon  by  the  declaration  to  fay  why  they  took  the  cat  — :3itle 

in  the  road  or  highway. 

Gould  Juftice— ^The  defendants  in  the  beginning  of  the  avoii  m^^ry 

and  cognizance  have  acknowledged  they  took  the  cattle  in  ti^^^hc 

^    roadf  the  place  in  the  declaration,  and  juftly,  (as  they  fay);  ^^-   are 

they  obliged  to  repeat  that  matter  again  in  the  latter  end  of  t^^^  the 

avowry  and  cognizance,     I  think  they  arc  not. 

Ix)rd  Chief  Juftice — ^The  general  rule  is,  for  the  court  to  r:       re- 
fort  to  the  firft  fault  in  plei^dtngs. 

Blackjlone  Juftiqe  to  ferjeant  Walker — ^Your  avowry  and  ^^^f^' 
^  fizance  may  be  all  true,  and  yet  it  does  not  appear  therel^Wl>7f    . 

•  from  whence  the  defendants  were  driving  the  cattle,  Adjouri^       ^«^ 

for  a  few  days  for  ferjeant  Walker  to  reply. 

Scrj 
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the  Gcrwjhr^s  are  dcinandcd,  and  do  not  appear  but  make  de- 
tank; therefore  it  is  confidcrcd  that  the  plaintiff  (below)  jfanfon 
h'dve  execution  oi  tlie  money  if  the  defendant,  Qc,  and  proccfs 
for  the  remainder,  &c,  and  the  plaintifi'  (below)  J'anfon  came  in 
perfon  and  found  pledges  to  reftorc,  £?r.  if  the  defendants,  Cr. 
(to  wit)  William  nacknoufe  and  Langford  Smart  citizens,  and 
thereupon  a  precept  was  granted  for  the  plaintiff  J  (iffjon^  to 
have  execution,  which  he  had  and  thereupon  acknowledged  him- 
felf  fati^fied. — The  fcrjcant  at  mace  further  dcpofed,  that  no 
notice  was  given  to  Mr.  Fjjhtr  (the  defendant  in  London  J,  and  that 
this  was  the  'cuftom  of  the  city  court:  and  that  he  had  known 
many  {^^c\i  foreign  attachments  in  cafes  of  adminiftrators  like  the 
prefent  cafe.  •  He  faid  he  remembered  one  inftance  of  drawing 
up  the  record  of  the  proceedings  in  a  foreign  attachment  at  full 
length  J  which  was  given  in  evidence  at  the  a//}zesfor  SuJ^oli  in  ' 
the  year  1755,  and  in  that  cafe  he  read  the  whole  entry  of  the 
record  at  length,  this  is  the  whole  of  the  evidence  that  was  given 
in  court  at  the  trial* 

Serjeant  Jephfon  for  the  plaintiff — ^The  general  queftion  in  this  MichaeUnat 
cafe  is,  whether  the  evidence  given  by  the  defendants  at  the  trial,  ^^rm  i»  Ge©. 
be  a  good  and  fufficient  defence  to  tnis  aftion  which  is  brought  ^^^^    *****' 
by  an  adminiftratrix  for  goods  fold  and  delivered  by  the  inteftate 
to  the  defendants ;  the  defendants*  whole  evidence  was  no  more 
than   the   copy   of  minutes  entered  in   a  book  of  the  proceed- 
ings to  judgment  in  the  city  court  on  ^  for agn  attachment^  as 
(before)  reported  to  the  court  by  my  Lord  Chief  Juflice,  where- 
by  it   docs  not   appear  that  the  plaintiff  Mr^.  Fiflier  had  a>iy 
notice  of  the  proceedings  on  the  foreign  attachment^   or  that  fce 
was  ^\^x fiimmoned  to  appear  in  the  city  court  to  anfwer  to  tire     • 
plaint  levied  againft  her"  there  by  Tanfon^  or  that  (he  had  any 
notice  thereof  i^om  the  Garnifhees  (the  now  defendants)  Lane  and 
Others. 

From  this  general  qncftion,  two  particular  points  arife.  ifl^ 
Whether  in  the  cafe  of  an  adminiftrator  a  debt  due  to  the  In- 
teftate can  be  attached  hy  foreign  attachment  by  the  cuftom  of 
London^  or  whether  the^-e  is  any  fuch  cuftom  in  faft  ? 

2i/y,  If  there  be  fuch  cuftom,  whether  that  cuftom  is  good 
in  point  of  law,  or  whether  the  Garnifhees  can  avail  themfelvcs 
thereof  without  notice  given  to  the  adminiftrator  to  appear  ? 

As  to  the  tfl  point,  it  feems  to  be  a  matter  of  great  confe- 
quence;  the  debt  due  to  J'anfon  is  a  (imple  contract  debt,  and 
if  this  cuftom  be  allowed  in  the  cafe  of  an  adminiftrator,  a 
iimple  f  ontra6l  creditor  may  be  preferred  to  a  creditor  in  a  higher 

degree. 


300  Trinity  Term  12  Geo.  III.  1772. 

degree,  by  judgment,  bond  or  other  fpecialty,  if  fach  fpecialty 
cannot  be  pleaded  againft  one  who  attaches  the  debt  due  to,  or 
the  goods  of  an  inteftate  in  the  hands  of  another;  if  an  admi- 
niflrator  liad  notice  o{  the  foreign  a//afA»wr«/ he  might  plead  dcbtt 
by  judgment,  bond  or  other  fpecialty  outftanding  againft  the  in- 
teftate, but  if  the  admiuiftrator  is  to  have  no  notice^  and  judg- 
ment be  againft  him  and  the  Garmjhee  in  thej^oreign  attachment^ 
be  will  be  guilty  of  a  devaftavit. 

I  have  not  found  any  cafe  at  all  like  the  prefent  cafe  except 
Harzvood  and  others  executors  oJColbourn  verfus  Lee.  Hd.  3  Eliz. 
Dier  196.  b.  which  was  thus,  **  A  citizen  of  London  is  indebted 
•'  to  Tii foreigner  by  obligation^  and  the  obligee  is  indebted  again 
'*  Xo  the  fame  ^oXaot  hy  ftmple  contra ff ^  and  the  obligee  makes 
•'  his  execi/tors  and  dies,  the  obligor,  by  the  cuftom  of  London^ 
**  ftiall  have  an  aSion  of  debt  againft  the  executors  of  the  oblige'te 
**  in  London,  by  his  oath,  that  it  is  owing  and  a  true  debt  which 
**  the  teftator  in  his  life- time  owed  him,  and  upon  a  mA// returned 
**  nee  e/l  inventus,  he  may  make  attachment  of  the  debt  which  he 
*♦  detams  from  the  executors  olhis  obligee  for  his>9wn  debt,  upon 
*•  four  defaults  recorded,  according  to  the  cuftom  oi foreign  at^ 
••  tachment,  and  furety  found  by  bail,  that  if  the  executors  within 
•*  one  year  and  a  day  cannot  difprove  the  debt  orreverfe  the 
*^  judgment,  ^c.  he  (nail  be  difcharged  of  fo  much  of  the  debt 
.  •*  which  he  owed  by  the  obligation"  (then  the  cafe  goes  on 
thus)  quare  bien  *'  if  this  cuftom  (although  that  it  be  confirmed 
"  by  authority  of  parliament  gcaerally,  ampngft  other  cuftomsof 
**  the  city  in  the  7th  year  ol  Richard  i\ic  fecond)  be  g6od  and 
'•^  lawful^  or  not,  and  whether  it  holds  place  as  well  between /i?- 
*'  reigners  ^s  citizens,  ^c,  becaufe  hereupon  it  was  demurred  in 
»*  law,  and  divers  apparent  faults  were  taken  notice  of  in  the  plea; 
"  and  one  efpeciaily,  (to  wit)  becaufe  that  where  it  wasalledged 
«•  thut  the  cuftom  was,  that  the  debt  ought  to  bt*  affirmed  by  the 
**  oath  of  the  party  in  curia  GuUdh'alde  it  was  pleafed  to  be  done 
♦*  in  curia  x'icecomjtis,  in  computatorio  ubi  querela  prima  affirmata 
^*  et  levata  fuit,  et  ubi  judicium  datum  fuit,  the  which  judgment 
•'  alfo  was,  that  the  plaintiff  fhould  have  execution  ol  the  debt 
•*  attached  in  his  own  proper  hands*,  without  any  judgment  that 
**  he  doth  recover  the  debt,  ©r. ;  at  length  the  parties  agreed  by 
**  the  iiuerpofition  and  at  the  requeft  of  the  recorder  and  the 
**  city  cmnfdy  The  like  m'atter,'  Eafler  j  Eliz.  Roll.  1540.  be* 
twecn  Marfnall  znAWilkinfon,  and  HiL  SEltz.  Dier  247.  a.  and 
HiL  iS  FJiz.  Roll.  zndMich.  iS  Eliz.  hctyvcen  Maieworik  and 
Browne  in  the  county  of  Nottingham^  where  for  want  of  an  aver- 
Inent  to  find  pledges  according  to  the  cuftom  the  J)lea  was  in. 

fufEcient. With  refpcft  to  this  cafe  in  Dier^  i|  is  obfervable 

that  it  was  not  d^er mined,  for  the  parties  agreed  ;  alfo  it  was 

ia 
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in  the  cafe  of  an  executor,  that  executors  were  at  common  law, 

and  are  co-eval  with  the  cuftom,  viz.  beyond  time  of  memory ; 

but  the  cafe  at  bar  is  that  of  an  adminiftrator,  and  ardminiilrators  i  ^oll.  Rep« 

werebyy/fl/.  31  Ed.  3.  r.  11.  '°^' 

The  cafe  of  Hodges  verfus  Cox,  Pa/ch.  43  Eliz.  Roll.  1 905.  Cro.  Debt  on  a 
Eliz*  843  was  debt  by  an  adminiftrator  upon  an  obligation  of  26/.  *>«>««!  ^y  «« 
made  to  the  inteftate.     The  defendant  pleaded  that  he  had  com-  for°'»6if"''*' 
menced  an  aSion  of  debt  of  30/.  againll  the  plaintiff  by  th<i 
name  of  adminiftrator  to  her  huiband,  before  the  (heriffs  01  Lon- 
^^;2,  and  upon  m/«7  returned,  &c.  that  debt  was  attached  in  his  pica  that  de- 
hands,  and  pleaded  all  the  cuftom  of  foreign  attachments  in  Lon-  ftndantat- 
Jon,  and  that  by  judgment  this  debt  was  attached  in  his  hands,  J^bt^^  hit 
&c.  and  it  was  thereupon  demurred,  and  adjudged  to  be  no  plea  ;  ©wn  handt, 
ijl,  Becaufe  the  plaintiff,  fucs  here  as  admmiflratrix  to  her  huf-  hddtiiiona 
band,  and  it  does  not  appear  by  the  bar  that  tlic  debt  recovered  <*«"*»""• 
in  London  was  the  inteftate*s  debt,  but  only  that  fhe  was  facd 
'there  as  adminiftratrix :  and  that  might  be,  although  fhe  were 
fued  for  her  own  proper  debt;  fof  one  may  be  fued  by  the  name 
of  Heir  for  his  own  proper  debt,  and  fo  the  inteftate's  debt  can- 
not be  attached  for  the  proper  debt  of  the  adminiftratrix.     2d7y, 
It  is  not  Ihewn  that  the  debt  recovered  in  London  was  a  debt  by 
fpccialty  ;  otherwife  it  is  not  dcmandable  againft  an  adminiftra- 
tor.     3i/y,  It  is  not  fhcwn  tbat  the  cuftom  is,  thatil  the  inteftate 
was  indebted  to  the  plaintiff  M^rr^,  and  the  plaintiff  was  indebted 
to  the  inteftate,  that  by  an  afcHon  brought  by  the  plaintiff  there 
againft  an  adminiftrator,    this    debt  might   be  attached  in  the 
hands  of  the  plaintiff/A^r^:  but  it  is  Ciewn,  that  if  it  be  teftified 
that  the  plaintiff  was  indebted  to  the  -fame  perfon  that  he  fued, 
tliat  then  he  might  attach;  but  here  the  defendant  now,  being 
plaintiff  in  London  was  not  indebted  to  the  plaintiff  here,  who 
Was  there  defendant,  but  was  indebted  to  the  inteftate.     j^thly^ 
The  judgment  in  London  was  de  bonis  propriis,  which  cannot 
Extend  to  bonis  intejlati,  wherefore  it  was   adjudged   for   the 
plaintiff. 

Serjeant  Jfephfon,  alfo  cited  Paramor  verfus  Paine,  Cro,  Eliz.  The  debt  m 
^98.  (to  (hew  that  the  debt  upon  2i  foreign  attachment  in  London  if?*'*** '5' 
is  traverfable)  which  was  debt  for  40/.  the  defendant  pleads,  London'^u'". 
^liat  the  plaintiff  was  indebted  unto  him  in  40/.   and  he  there-  traverfabte. 
*orc  fuea  a  plaint  in  London  ;  and  there  this  debt  in  demand  was 
^ttSched  in  his  hands  ;  and  he  pleaded  the  foreign  attachment  in  i  Leon.  511. 
^^ertain,  and  the  judgment  thereupon,  £s7c.  The  plaintiff  replies  cafe  452, 
"•^liat  he  was  not  mdeoted  to  the  defendant  in  40/.    nor  in  any 
^>ther  fum ;  and  it  was  thereupon  demurred  by  lanfield;  for  the 
debt  is  not  now  traverfable,  becaufe  it  is  recorded  in  London^  et 
^•^  difrahonatur  within  the  year  and  day  as  it  might  be  bv  the. 

cuftom ; 
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cullom:  but  Coke  moved  that  the  replication'  was  good;  iof 
whether  he  were  indebted  or  not,  is  very  well  iifuable ;  for 
if  he  were  not  indebted,  they  in  London  could  not  attach  the 
plaint! irs  debt  by  a  fy reign  attachment  for  nothing}  and  fo  was 
the  opinion  of  the  whole  court.  And  Fenner  faid  that  in  the 
Common  Bench  22  6^  23  EJiz.  it  was  fo  ruled  in  one  Bray's  cafe  ; 
wherefore  it  was  adjudged  for  the  plaintiff.  And  fee  Cro.  EIiz. 
830.  Coie  verfus  Brainj^forth  the  fame  point  rcfolvcd. 

He  concluded  for  the  plaintiff,  xhziforei^n  attachment  does  not 
lie  in  the  cafe  of  an  adminiftrator.  2fl/>',  That  the  minutes  of 
a  record  given  in  evidence  is  infufficient  to  prove  the  judgment 
•n  diforagn  attachment,2inA.  laflly,  thtix  notice  ought  to  be  given  of 
the  Jbrejgn  attachment,  becaufc  it  is  fct  off  againft  the  plaintiff  by 
way  of  payment. 

% Lutw.  98 f .  Serjeant  Burland  for  thr  defendants — ^The  principal  qucftion  is, 
I  Ley.  306.  whether  an  adniinillrator  is  within  the  cuflom,  viz.  whether  a 
1  Vent.  III.  jgjj^  ^^^  ^^  jjj^  adminiflrator  can  be  attached  ?  This  has  been  de- 
termined, and  the  cafes  cited  againft  me,  are  for  me,  and  which  I 
rely  on. — In  the  cafe  in  Dier  196.  \\\cfpeciahy  debt  was  attached 
to  pay  2ifimple  contract  debt :  the  quare^  or  doubt  in  the  cafe,  wai 
only  whether  the  party  could  attach  goods  in  his  own  hands,  and 
whether  the  cuftom  extends  io  foreigners  as  well  as  to  citizens^ 
but  fee  the  margin  of  Iher  106.  per  Noy.  In  Spini  verfus  Tenant 
1  Roll.  Rfp,  105.  it  is  adjudged  that  a  debt  may  be  attached  in 
the  cafe  of  an  adminiftrator.  See  Comyns.  Dig.  tit.  Attachment, 
feveral  cafes  to  prove  this.     And  1  iJl.  Raym.  ,56. 

Lord  Chief  Jufticc — The  great  oljeclion  is,  that  no  notice  has 
been  given  to  the  original  defendant  in  London  [the  how  plain- 
tiff), nor  any  procefs  awarded  againft  the  Garwjhees  (the  now 
defendants),  till  2LhcrJour  drjaults  by  the  original  defendant. 

SerjcaTit  Burland — There  is  no  notice  given  to  the  defendant 
in  the  plaint  in  lj)ndon  in  any  cafe  whatfoever,  and  indeed  if 
fuch  defendant  refide  out  of  the  city  he  cannot  have  notice  given 
to  him ;  the  ufage  and  praflicc  is  for  the  jhjeant  at  mace  to 
make  a  return  of  nihil  &  non  efl  inventus^  ore  tenus  ;  this  is  not 
hard  upon  the  now  plaintiff,  but  it  would  be  very  hard  on  the 
now  defendants,  be.caufe  if  they  cannot  avail  themfelves  upon 
this  foreign  attachment,  they  will  be  obliged  to  pay  twice. 

Acuftom  Chief  Jufticc — Cuftoms  of  particular  cities  may  deviate  from 

•he  fi!ft  ^rin-  ^'^^  courfe  of  the  common  law,  but  a  cuftom  ccmtrary  to  the  firtt 
cipietofjuf-  principles  of  juftice  can  never  be  good ;  fo  \\\\^  cnjlom  not  to 
ticc  cannot  fummon  or  give  notice  to  a  defendant  in  a  fuit  commenced  againft 
be  g»<Hi.  Yam  is  contrary  to  thefirj}  principles  of  jufticc,  and  (in  my  opinion 
a  as 
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as  at  prefent  advifed)  connot  be  good.     The  twcnty-feven  co- 
lonies abroad  cannot  make  a  law  contrary  to  the  law  oi  Eng/and, 
but  they  may  make  any  law  agreeable  thereto,  and  to  the  prin- 
ciples of  juftice,  but  not  contrary  to  the  principles  of  juftice.    If 
an  adminiftrator  be  held  to  bail  in  Ij)nc/on,  he  fliall  be  admitted 
to   a   common  appearance  upon  removing  the  caufe  into  this 
court  by  habeas  corpus :  but  tliat  creates  e^cpencc  and  trouble.  It  a  Lev.  104. 
is  faid  the  creditor  of  a  Garniflice  may  be  in  the  lyeft  Indies  ;  but  ^•^  *  ^- 
Lane  well  knew  the  now  plaintiff  Mrs.  Yijlier  lived  in  London^  *45>* 
and  every  one  is  prefumed  to  know  his  creditor.     My  Brother 
Burland  contends  that  no  notice  is  required ;  fee  Cokes  Entries. 

This  cafe  was  argued  again  at  the  bar  in  Hilary  term  laft,  by 
Serjeant  Leigh  for  the  plaintiff,  and  Serjeant  Glynn  tor  the  dc- 
fendanl,  but  nothing  new  could  be  faid  on  cither  fide ;  fo  the 
court  took  time  to  confider,  and  in  this  prefent  term  gave  judg- 
nient  for  the  plaintiff,  to  the  cBeft  following. 

Curia,  The  queflions  made  at  the  bar  were,  1.  Whether  in 
^^e  cafe  of  an  adminiftrator,  a  debt  due  to  the  intefta^tc  can  be 
^^^o-ched  hy  foreign  attachment  by  the  cuftom  of  London^  or  whe- 
ther there  is  any  fuch  cuftom  in  faft  ? 

2.  If  there  be  fuch  a  cuftom,  whether  that  cuftora  is  good  in 
point  of  law  ? 

.  A.S  to  the  cuftoms  of  London^  they  may  either  be  afctrtained  by 
!^^ry,  or  certified  to  this  court  by  the  mouth  of  the  recorder;  yet 
^*  the  cuftom  be  againft  law  it  is  void. 

« tit  admitting  there  is  fuch  a  cuftom  in  fafl  as  is  now  infifled 
0^  by  the  defendants  ;  and  alfo  that  the  lame  is  a  good  and  valid 
^^ftom  in  point  of  law  ;  yet  there  is  another  queftion  in  this  cafe, 
f^^^  t.hat  is,  whether  there  appears  upon  the  ftare  of  this  cafe  to 
.^  iVich  a  judgment  on  the  foreign  attachtnent  as  will  authorize 
^^  payment  of  this  money  io  J'anfon;  for  if  the  judgment  be 
'"'"^^xieous,  it  will  not  warrant  the  payment. 

■*^lie  now  plaintiff  Mrs.  FiJIier  refiding  in  the  city  of  London 

^^-*cd  in  London  by  procefs  whereof  fhc  has  no  ?iotice,  and  does 

r5?^  appear,  whereupon  the  officer  attaches  the  money  of    Jvhn 

iy^^r  the  inteftate  in  the  hands  of  the  now  defendants  Lane 

*^«1    others,  that  is  to  fay,  attached  Mrs.  Fi/Jier  by  the  debt  owing 

.^  o^r  by  a  third  pcrfon,  i.  e,  the  officer  diftrains  her  to  appear,  ^ 

|.-  *^^  appears  there  is  an  end  of  the  foreign  attachment ;  it  is 

.*  ^^   the  procefs  in  the  cburts  at  Wejiminjier^  by  way  of  diftraiuing 

*  *u.e3  to  compel  ^n  appearance. 
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It  is  not  necefTary  to  repeat  particularly  the  evidence  of  tliis 
judgment  in. the  foreign  attachment^  which  is  before  minutely 
ftated,  and  confided  only  of  minutes  taken  from  a  book  kept  for 
that  purpofc,  and  thofe  minutes  which  the  officer  read  from  a 
paper  in  his  hand  were  the  only  evidence  of  the  judgment ;  and 
if  this  be  all,  the  judgment  is  erroneous;  it  is  faid  to  be  for 
the  default  of  Mrs.  Fijfier^s  appearance ;  Jhe  made  no  default^  for 
it  appearsy?;^  never  was  fummoned  or  had  notice j  which  is  contrary 
to  the  principles  of  juftice;  in  fhort,  the  whole  court  were  of 
opinion  that  judgment  muft  be,  entered  for  the  plaintiff  Mrs. 
J^ijher,  and  accordingly  the  poftea  was  ordered  to  be  delivered 
to  her. 

Latch.  20?.  Nota,  For  pleadings  of  judgment,  \tpor\Joreig^  attachments  in 
London,  fee  Coke's  Entries  139.  b.  Vidian  19.  Liber  IntraiionUm 
164.  212.  22  Ed.  4.  30.  a. 

.^Hfewjr^^^'^^'ICitchcn  and  others,  aflignces  of  Andcrfon  a  bankrupt, 
rA^.f>S>.  w;>rCampbcll,  Efq.     C.  B. 


'TpHIS  was  an  acl ion  upon   the   cafe,    in   which  the  plain- 
'       '■'     tiffs,  as  affignccs  of  the    bankrupt,    declare,  that  the  dc* 


What  re- 
covery (ball 

be  a  good°  fcndanc  being  intlebted  to  them  in  2500/. .  for  fo  much  money 
bar  to  a  fub-  had  and  received  by  him  to  their  ufc  as  aflignees  as  aforefaid,  pro* 
fcqucnc  mifed  to  pay  the  fame  tipon  requeft;  and  that  although  the  de- 

ft  Black.  Rep.  fendaHt  had  been  often  requefled  fo  to  do,  yet  he  had  refufed» 
Ja7.  s.  C.      to  the  damage  of  plaintiffs  of  2500/. 
(To  an  adion 

^^j^/fjr  The  defendant  pleaded  two  pleas,     ijl,  Non  ajfumpfit^  and 

tbevaiueof    thereupon  iffue  was  joincd.     s^A,  A  recovery  of  860/.  lOJ.  b)^^-«: 

•  foodi,  ajudg-  ^Ijj.  plaintiffs  as  affignees  as  aforefaid,  againftthc  defendant  in  th^.«H 

STfcndant  in    King's  Bench,  in  an  aftion  upon  the  very  fame  promife  as  is  i 

trwer  for  the  fct  forth  in  the  prefcnt  declaration;  to  which  the  plaintiffs  re—  ^^ 

Cwjcgoodi,     plied,  ttiat  the  prpmife  upon   which  they  brought  the  prefenr  .«:r-3 

Seadcd  in       aftion,  is  a  different  promife  from  the  promife  mentioned  in  the         ^ 

bar:  by  meant  plca,  and  upon  which  thc  faid  recovery  was  had,  and  thereupor 

of  prop-r        iffue  was  alio  joined.  .  x 

ftverisents.J  -^ 

This  caufe  came  on  to  be  tried  before  Lord  Chief  Juftic^ 
He  Grey ^  at  the  fittings  in  London'^hcr  laft  Trinity  term,  when  a* 
verdift  was  found  for  the  plaintiff,  with  damages  and  cqfts,  fub- 
jeft  to  the  opinion  of  this  court  upon  the  following  cafe ; 

The  cafe  Which  Rates,  That  Richard  Anderfon  the  bankrupt  beinff  in- 

tated.  deBtedto  the  defendant  in  2000/.  for  money  lent,  for  whicn  he 

(the 
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^*i- he  bankrupt)  gave  the  defendant  two  bonds,  ani  a  warrant  of 
-aLttorney  to  confefs  judgment.  That  the  defendant  entered 
J  udgment  for  the  fame  debt  and  ^os.  cofts,  and  upon  the  9th  day 
^:^{  March  1769,  fued  out  a  writ  of  execiuion  [^fitri  facias  J  upon 
^"lie  judgment,  which  was  delivered  to  the  fheriff,  ot  Surry  to  be 
<^xecuted  in  due  form  of  law;,  that  the  IherifF,  by  virtue  of  that 
'^^rit,  levied  of  the  goods  of  Aaderfon  to  the  value  of  2155/. 
^Ss.  ^d.  for  the  faid  debt  and  colls,  and  for  the  (hcriff's  fees 
^■nd  poundage. 

That  on  the  9th  day  oi  April  1769,  a  commiflion  of  bankrupt 
"^^as  awarded  againfl  Andtrfon  on  the  petition  of  Ann  Brodit  a 
^onajide  creditor  for  100/.  and  upwards,  and  he  was  thereupon 
declared  a  bankrupt. 

That  in  Michaelmas  term  1769,  the  plaintiffs,  as  aflignees  as 
^forefaid,  brought  an  aftign  of  trover  \n  this  court  againft  the 
Jate  fherifT  oi Surry  and  the  now  defendant  Cainpbell^  {%x  the  goods 
fo  levied  under  the  faid  writ  of  execution,  and  at  the  trial  thereof 
-fcefore  the  then  Lord  Chief  Juftice  Wdmot  in  Hilary  term  1770, 
a  verdift  was  given  for  the  defendants,  and  judgment  thereupon 
"^as  accordingly  entered  upon  the  record. 

That  in  Eajldr  term  following  the  plaintiffs,  as  aflignees 
^s  aforefaid,  brought  their  atlion  in  the  court  of  King's 
3ench,  againft  the  dtfen&Ant  Campbell,  and  declared  therein  lor 
money  had  and  received  by  him  to  the  ufe  of  the  plaintiffs  as 
aflignees  as  aforefaid,  and  recovered  860/.  lOf.  (as  is  mentioned 
in  the  plea)  but  upon  a  different  caufe  of  a6>ion  than  thai  for 
which  the  prefent  a6lion  was  brought,  namely,  for  money  had 
and  received  by  the  defendant  Campbell,  for  certain  notes  ofhand 
delivered  by  the  bankrupt  Anderfon  to  the  defendant  after  the 
aft  of  bankruptcy. 

At  the  trial  of  the  prefent  aft  ion  it  was  proved,  that  Anderfon 
committed  an  aft  of  bankruptcy  before  the  9ih  day  of  March 
1769,  (to  wit)  in  February  1769.  And  it  was  admitted  that  the 
defendant  Campbfll  received  the  money  levied,  under  the  exe- 
cution for  his  debt  and  cofts,  before  the  plaintiffs  brought  the 
faid  aft  ion  in  the  court  of  King'ji  Bench  ;  and  this  aftion  being 
brought  to  recover  the  money  fo  levied  and  received  by  the  de- 
fendant Campbell^  the  aueftion  for  the  confideration  of  the  court 
is,Whether,  under  the  tafts  and  circumftances  ftated  in  the  above 
cafe,  the  plaintiff's  are  intitled  to  recover  ? 

This  cafe  was  argued  in  Eajler  term  laft,  upon  the  general 
iflue  (the  fecond  plea  being  laid  out  of  the  cafe»  having  been 
adjudged  ill  on  a  former  argument). 

Vol  III.  .      X  ly?,  It 
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tfl,  It  was  argued  for  the  defendant,  that  an  afiion  for  rooi 
had  and  received  by  him  to  the  ufe  of  the  plaintiffs,  would 
lie  in  this  cafe ;  and 

2iUy,  That  if  this  a£lion  will  lie,  ircver  alfo  will  lie ;  &  -kecI 
plaintifTs  having  brought  (raver  in  Hichadmastciui  1769,  agat  -x-afi 
the  fheriff  of  Surry  and  the  now  defendaqt,  to  recover  the  val  -ue 
of  the  goods  of  the  bankrupt  taken  ip  execution;  have  made  thm^^ir 
elc61ion  ;   and  there  being  a  verdi3  and  judgment  upon  rec<::»x-<{ 
againft  the  plaintiffs  in  tna(  a3ion  of  irover  they  are  barred  Cor 
ever  from  having  any  other  a3ion  which  requires  the  very  f&rne 
evidence  to  fupport  it  which  was  reauiredto  fupport  the  torzncr 
adion. 

Th«\t  an  indebitatus  ajfum^  will  not  lie,  unlefs  upon  an  exprefs 
or  implied  contraft ;  here  is  neither :  if  the  execution  upon  tiie  ' 
goods  of  Anderfon  the.  bankrupt  was  right,  all  is  well ;  if  it  ^was- 
wrong,  it  was  a  tort  for  which  an  affumpjit  cannot  lie^ 

9  %u%,  Jfo.  That  whore  a  bankrupt  fellsj^ds  after  he  is  a  bankrupt,  th« 
rh  *d  Vih^  aflignces  may  have  trover  or  a/ptmpfit ;  the  defendant  in  the  prc- 
ciuU,*  ^^^^  ^'^f*  received  the  money  levied  under  an  execution  at  hii 

fuit  hy  ihv Jhenjf  (f  Surry ;  tnis  is  very  different  from  the  cafo 
whore  fuch  an  action  as  this  is  brought  to  try  the  right  to  an 
cfiiiC,  xhc  ufurper  of  the  office  is  conudered  as  the  fervant  of  the 
officer  Je jure^  who  mav  overlook  and  difpenfe  with  the  wron^ 
nnd  fuv,  "  »«  receii^  the  money  for  my  «/?."  Howard  verfus 
tlWJ,  Sir  7>*\  Jofus  126.  t  Lev.  245.  S.  C. — ^This  v&primf 
imp*f/h\'*i:s^  no  action  olF  this  kind  having  been  ever  brought  in 
the  liVo  oafe,  a?id  the  aigument  of  Littleton  as  to  the  flatute  of 
At  rr/T  nuv  ho  ufeil,  that  if  this  a£lion  would  have  laid  in  fucb 
a  C4fo  as  this,  it  \«  ouM  have  been  brought  long  ago. 


The  av")  v>f  hat^kruptcy,  and  all  the  faSs  that  Could  arifc  in 
iho  pirro**.t  ca!V  Mtrc  iricd  before  in  the  a3ion  of  trover  againft 
the  ,*'•  r  and  rv  »o:;*  d^nJawt^  wherein  there  was  a  vcrdifi 
«j(j(iTit)  i1^o  plainest,  aini  judgment  is  entered  thereupon ;  there 
\\\v  d  ixr  «o  ond  v^S  funs  if  others  could  be  brought  where  the 
la,^^x*  ON  uJov.sX  !s  .^r/.\  required  to  fuppon  them,  which  was  tic- 
iVii,r \  tx''  r^r^^vt  ihr  fccmer  fuit.  occ  the  prefocelo the  8  tUp* 
\^  \w\v  x^  .  iV^  .  c V  f/  fjrt^  iKk  in  all  pcrfonal  attions  conoBrniiig 
%lois^.  <,  \v.>  u:^i  X  hartoX  a  recover)- or  iwr  in  one  aftion  is  a  bar 
v,\  Av,x^;':u-:,  a:;/*  the:>f  :san  end  of  the  controvery. 

\ '  0  J  •jiv.t:.i*>  ',^vx^nx: *ck>f •  lo^-  in  the  King's  Bench,  up<» 
iVo  Xx'.N  u  *vo  vix-^/.NT  »  »  Jet  fonb  in  the  prdeot  declariti^*'^* 
thoio  i*  iK^  A>fckx;\  ^hv  ihey  dboiild  not  ia  tkm  aftwtavc**: 


: 
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^1  overed  the  money  mentioned  in  this  declaration,  if  it  had  been 
du.etotbem. 


When  the  plaintiffs  brought  trover  ^g?LUi{i  ih^Jheriff  and  the  Co.  Lit.  144. 
dl^cndant,  they  determined  their  elcdion,     1  Roll,  Ah,  726.  and  **^-  ** 
aurc  thereby  barred  of  this  aQion. 

Jor  the  plaintiffs  it  was  argued,  that  as  Anderfon  h^d   com-    - 

nriitted  an  afl  of  bankruptcy  m  February  1769,  before  the  yfm 

f^i^ctas  was  executed  (the  ^th  of  March  1769),  and  the  fhcriff  had 

P^ud  the  money  to  the  detendant  Campbell,  this  aftion  for  money 

.  nad  and  received  for  the  ufe  of  the  affignecs  the  plaintiffs  would 

"^elj  lie;  and  that  the  aSion  of /r^i/^r  in  Michaelmas  term  1769, 

(againft  the  now  defendant  and  the  then  Iheriff  of  Surry,  for  the 

Very  fame  goods  which  were  fold  under  the  faid  execution,  and 

tliG  money  paid  to  the  now  defendant)  wherein  there  was  a  ver- 

^^Q.  againfl:  the  now  plaintiffs  was  not  a  good  bar  to  the  prefent 

?^ion.     The  court  took  time  to  confider  until  this  term,  when 

Jt-idgment  was  given  for  the  defendant,  per  totam  curiam. 

Curia, — ^The  quettion  for  the  confideration  of  the  court  is, 
•^""^^ether  under  the  fafts  and  circuraflances  ftated  in  this  cafe  the 
^'^iiitiffs  are  intitled  to  recover. 

i^rom  the  moment  a  pcrfon  becomes  bankrupt,  the  property  i  Sid.  171; 
j*^    ^1  his  goods,  debts,  credits,  6?c,  arc  veiled  in  the  affignecs  cilib!  ui ' 
^^^Jy  chofen  under  the  commiffion,  but  they  cannot  declare  in  1  show.  m. 
^^^^>^r  or  ajj'umpjit  as  of  their  own  goods  or  debts,  but  muft  de- 
*^^T  as  afhgnees  of  the  bankrupt,  and  a  defendant  may  wage  his 
^'^'^^»    or  plead  the  ftatute  of  limitations,  as  the  cafe  may  happen  1  Bur;©,  js^ 
^     t>c  or  require, 

"^nJerfon  being  a  bankrupt  in  February  1769,  and  the  flieriff 
^^'^^  ing  afterwards,  in  March  1769,  taken  his  goods  in  execution 
i^    t.lie  fuit  of  the  defendant  Campbell,  and  paid  him  the  money 

^^  which  they  were  fold,  it  is  queftioned  in  the  prefent  cafe, 
^  *>^ether  an  aftion  will  lie  againft  turn  for  money  had  and  received 

♦^^  the  ufe  of  the  affignees. 

Lord  Hardwicke  was,  for  fome  time,  of  opinion  that  this  aftion  See  3  Lfy, 
«sul  never  been  allovyed  to  lie,  and  tliat  the  affignees  were  tied  J9>'  i 

down  to  proceed  in  trover  for  the  tort;  but  he  afterwards  altered  Jje/^holt 
his  opinion,    and   held   this  atlion   well  laid.      And  we  are  95.  v.xcy 
all  of  opinion  that  this  aftion  well  lies;  whether  the  money,  3*6» 
for  which  the  bankrupt's  goods  were  fold,  be  paid  into  the 
hands  of  a  plaintiff  in  sl  fieri  facias,  or  of  any  others  ;  whoever  * 
lias  received  the  money  for  the  bankrupt's  goods  is  fuppofed,  in 

X  2  jullice 
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jullicc,  to  have  received  the  fsune /or  the  ufe  of  the  ajjignees,  in 
whom  the  propeny  of  thofc  goods  by  law  was  vefted,  and  to 
liave  promiled  to  p<iy  the  fame  to  the  ajjlgnees:  there  is  a  fuppofed 
privity  of  contraa  between  the  perfons  whofe  money  it  lawfully 
IS,  and  the  perfon  who  has  got  or  received  it. 

We  are  of  opinion  that  the  plaintiffs  having  brought  trovet  in 
this  court  in  Michaelmas  term  1769,  againft  the  fheriff  of  Stfrrv 
SrrLitt.fea.  and  the  now  defendant,  to  recover  the  value  of  the  goods  of 
5**»»»9«  the  bankrupt  taken  in  execution,  (which  aflion  well  laid)  have 
Co!!*  l!it.^i4S.  ^^^*^  ^^^^^^  eleSIiofi,  and  there  beingaverdiCl  and  judgment  upon 
a.  record  in  that  a8icn  againft  the  plaintiffs,  they  are  barred  for 

la  Mod.  324.  ever  from  having  the  prefent  or  any  other  aft  ion  :  for  you  (hall 
Cro^Eli*.       "^^  bring  the Jame  caufe  of  aflion  twice  to  a  final  determination ; 
^67'.       '       nemo  debet  bis  vexari,  upoh  this  we  found  our  judgment;  and 
Skin,  57.        what  is  meant  by  the  fame  caufe  cj action  is,  where  xhcfam  an- 
Aix^^'^       </f/2f^  will  fupport  both  the  aftions,  althougjh  the  aftions  may 
3  Mod.  1. 1.    happen  to  be  grounded  on  different  tt'nVj;  this  is  the  l(/l  to 
Pollfx.  634.    know  whether  a  final  determination  in  a  former  aftion  is  a  bar, 
•  V^.  156.   ^^  "^^»  ^^  ^  fubfequent  aftion  ;  and  it  runs  through  all  the  cafes 
Cbmb.  123.    in  the  books,  both  in  real  and  perfonal  a6lions :  it  was  rcfolvcd 
Bro.  aaioa     in  Ferrer* s  cafe,  6  Rep.  7.  "  that  when  one  is  barred  in  any 
lur »«  c»f«       «»  aflion  real 01  perfonal^  by  judgment  upon  demurrer,  confeffion, 
4*Rep'9i   *   "  verdift,  65*c.  he  is  barred  as  to  that  or  the  like  aftion,  of /i« 
Slide's  cafe     •»  hhe  nature  for  the  fame  ihin^  for  ever  ;"  for  expedit  rdpuhka 
Moore  463.     ut  fit  finis  litium.     But  there  is  a  diverfity  between  real  ^nifff- 
fonal  aft  ions  [which  may  be  well  underftood  by  reading  that 
cafe]  Lord  Coke  means  by  adions  cf  the  like  n^z/ttr^,  afiionsofihc 
fame  degree,  where  vou  cannot  have  a  writ  of  a  higher  nature, 
A  bar  in  a  writ  of  a:iel  is  a  bar  in  a  writ  of  befael^  and  in  a  colla- 
teral ailion  as  cojinage^  Qc,  for  thefe  are  ancefiral^  and  of  on* 

and  the  fame  nature  ;  but  will  not  bar  a  wnt  of  right ^*^' 

J'ojuil  actions  are  all  of  the  fame  heighth  or  degree.  In  an  aftioo 
of  trc^pafs  for  taking  his  horfe,  which  by  the  count  is  reduced  to  • 
a  certainty  [for  you  muft  wait  for  the  declaration]  it  is  agpod 
plea  to  the  writ  that  a  replevin  is  pending  of  the  fame  takmgi 
Vlu  re  an  averfncnt  is  allowed  that  all  is  for  one  and  the  b^ 
taking.     5  R^p.  6i.  b, 

Kitno  dfhift  bis  vexari^  is  the  general  ru!e;  to  which  there  arc 

fome  exceptions  ;  as  where  a  man  miftakes  his  aftion  by  ft'**'? 

as  admin iifrator,  when,  in  truth  he  is  executor — ••  Roknfin^ 

•'  others  executors  of  y.  R.  brought  an  aftion  of  debt  upon  ^ 

•*  obligation,  the  defendant  pleaded  that  before  the  puicnafcw 

••  the  writ  one  of  the  plaintifis  as  adminiftrator  of  J,  R.  broogW 

•'  an  action  of  debt  upon  the  fame  bond  againft  the  defendant 

**  who  then  pleaded  th^t    7.  R.  made  executors  who  admmj- 

«flrcd^ 
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fired,  and  traverfed  that  he  died  inteftate ;  then  the  plaintiff 
replied,  that  adminiftration  was  committed  to  him  pendenU 
lu<:\  tlie  defendant  demurred^  and  it  was  adjudged  for  the*  *  Cok*»*t 
defendant.     And  this  plea  was  pleaded  by  way  of  eftoppel,  feYa'Syt  1 
and  judgment  demanded  if  he  as  executor  fhall  have  debt  forthepiatn« 
upon  the  fame  bond.     The  plainiifis  replied  and  (hewed  the  Ji^t  b«ii  that 
repeal  »of  the  letters  of  adminiftration,  and  that  the  plaintiffs  "*«»i*»''«» 
are  executors ;  whereupon  the  defendant  demurred,  he  pre- 
tending, that  inafmiich  as  one  of  tlie  plaintiffs  was  barred  in 
the  foBmer  atHon,  they  Ihall  be  barred  forever:  the  cafe  was 
well  debated  at  the  bar  and  the  betich>  and,  at  length,  judg* 
ment  was  given  for  the  plaintiffs :  for  it  was  unanimoully 
agreed,  that  by  the  former  judgment  the  plaintiff  was  barred 
as  to  the  aBwri  of  the  wnt,  (that  is  to  fay)  from  having  any 
a3ion  as  adminiftrator :    b;it  that  as  he  then  in  truth   was 
executor,  the  miftaking  his  aclion  is  no  bar,  nor  an  eftoppei 
to  bring  his  true  action :  as  if  the  heir  hrmgf^  formedon  en  U 
dcfcender^  and  be  barred  in  it»  yet  he  may  \\2^\Qjormedon  en  Ic 
remainder  or  reverter     g  Rep,  32.  h.  Robinjbn's  cafe." 

Alfo  there  is  no  queftion  but  that  if  a  man  miftakes  his  decla* 
ion,  and  the  defendant  demurs  and  Has  judgment,  the  plain* 
r  may  fet  it  right  in  a  fecond  aftion.  1  Mod.  207.  Lepping 
d  Kedgewin. 

It  appeak-s  in  the  prefent  cafe  that  trover  has  been  brought  for 
e  converfion  of  the  goods  taken  in  execution,  and  that  the 
ry  have  determined  that  the  plaintiffs  have  no  right  to  thofc 
>ods  ;  and  if  they  have  no  right  to  them,  they  have  no  right  to 
e  produce  thereof,  or  to  the  money  for  which  they  were  fold  ; 
is  clear  therefore,  that  the  plaintiffs  have  no  right  to  this 
Hon  ;  in  the  fonner  aftion  the  judgment  is  on  record  that  the 
axntiffs  nil  capiant  per  breve,  Jed  eant  indejintdie^  they  (ball 
;ver  come  again,  but  afe  for  ever  barred. 

Judgment  for  the  defendant  pet  totam  curiam. 

anderfoQ  verjits  Baker  and  Martin  fherifFs  of  London  aBiacicRep. 
and  Middlcfex.     C.  B.  ^^^'^-^ 

PRESPASS  for  breaking  and  entering  the  plaintiff's  ware-  Trrfpafsviit 
^     boufc  in  Eaglejlreet,  keeping  polleflion  thereof,  and  taking  «"""  '•«• 
s  goods  ;  tried  before  .Lord  Chief  Juilicc  De  Grey,  vcrditi  for  '^;;"ffi,'f(^ 
c  plaintiff,  damages  2^.  rakirg  the 

gooiif  of  A. 
SaAead  of  the  goodt  of  B.  by  hit  bailiff^  npoa  the  ih^riff*!  warrant  upon  a  ftn  Jmmu 

n  2  The 
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[A  flieriff  ii  The  Cafe  upon  the  evidence  of  faSs  at  the  trial  was,  Thaf 4e 
anfwerabie  n]2LintiSSaunafrfon  is  an  auftionecr,  and  having  goodsin  his  warc- 
MterhmMttiter  houfc  to  be  fold  by  auftion,  publifhed.  a  catalogue  thereof  for 
for  the  aa of  fale  in  Af^^  ^77^  I  ^^^^  one  Bolland  a  flieriff 's  officer  having  a 
hit  bailiff.—  warrant  from  the  (heriff  upon  an  execution  oi  ficrijadas  againft 
■iTaaion"'"  ^"^  Beavor  at  the  fuit  of  one  Prite,  thereupon  feifed  the  faid  goods 
eiviriter  it  is  of  thc  plaintiff  Saunderfon^  fuppofing  the  fame  were  Beavor*s 
notncccflary  goods,  whlch  thcy  wcre  not,  as  was  proved  at  the  trial;  that 
•attarrecog.  ^^  the  31ft  of  Af^^,  B olla n d  took  away  the  goods  which  were 
■idon  by  thc  proved  to  be  of  thc  value  of  300/.  and  upwards,  locked  the  door 
iheriffofihc    of  the  ware-lioufe,  and  took  away  the  key  thereof » 

•a»  of  the  J  / 

Ackxv9rtbr.         That  on  the  ifl;  of  June  the  plaintiff  went  to  the  (heriff*t 

Ktmfe,  I.        office,  whcrc  he  found  Mr.  Frith  clerk  to  the  under-fteriff,  and 

s'^?\utbis     ^^cn  2nd  there,  in  writing,   demanded  all  the  goods  (fo  wron^- 

eafi'iandtbe     fully  fcifcd  by  Bolland  the  officer)  to  be  returned,  and  that  if 

votes  tbfre       they  wcrc  not  returned  he   [the  plaintiff  SaMn^^r/c;;?]  would  fuc 

"{^["^S^!    the  fhcriffs,  whereupon  Mr.  Fntk  then  told  him  the  fheriffs  had 

mlfi  iVindgate    fufficient  fect/rity  from  Boiland,  and  that  he  (Friik)  did  not  care. 

▼.  Knatcbhulli  Frith  alfo  faid,  '*  This  fellow  Bolland  has  oeen  often  guiky,  I 

J^^jff"^'     •*  am  gWd  he  is  caught,, but  we  have  fecurity/*     The  defend- 

150, 156.]'      ants  gave  no  evidence  at  all  at  the  trial  ;  and  in  fuimningop 

the  plaintiff  *s  evidence  to  thcjur)',  the  Lord  Chief  Jufticctoli 

them,  that  if  they  wcre  of  opinion  that  the  (heriff  had  raogidid 

the  aft  of  Bolland,  they  ougiit  to  give  their  verdift  for  the  plaun- 

liff  which  they  accordingly  did.^and  faid  they  were  of  opinion 

that  the  fheriff  had  reco^^mzed  the' aft  oi  Bolland;  thc  Lord  Chief 

JulUce  was  fatisfied  with  the  verdift. 

It  was  moved  by  Serjeants  Burland  and  Walker,  that  the  ver- 
dift  was  unfupported  by  the  evidence,  and  that  the  (heriff  was 
not  anfwerable  in  an  aftion  of  trcfpafs  vi  d  armis,  for  afls  done 
by  his  officers  or  bond-bailiffs,  and  tliey  cited  2  Roll.  Air.  552. 
("OJ  pi,  9.  "  If  thc  (heriff  makes  a  warrant  to  the  bailiff  of  » 
"  franchife  to  take  the  goods  of  a  man  in  execution,  and  he  mi^ 
"  takes  the  goods,  and  takes  thc  goods  of  another  man,  thc  bailiff 
^  *'  is  the  tre^affer,  and  not  the  fheriff."  And  pi.  10.  ibid.  **  If* 
**  man  be  arrefted  by  the  bailiffs  of  the  fheriff,  and  thereupon  he 
•*  (heweth  to  them  ay?/^(?r/?(afeflj' to  difcharge  him,  andtheba^ 
**  liffs  refufe  it,  and  afterwards  detain  him  in  prifon,  ye  ft«J 
**  have  falfe  imprifonmem  againft  the  bailiffs,  and  not  againB 
;'  the  fheriff.*'  Thcv  alfo  cited  Laicoci's  cafe,-  Latch  187,  where 
It  is  faid  the  flieriffs  (hall  be  fined  or  amerced,  and  fliall  anfwcr 
in  damages  to  thc  party  for  the  mifdeincanor  of  the  under-fherin>. 
but  he  fhall  not  be  imprifoned  or  inciifted;  from  whence  they 
argued  that  ircfpafs  vv  ct  armis  in  this  cafe  will  not  lie  againft  the 
high-fhcriff,  bccaufe  the  judgment  in  that  trffpafs  is  quod caffiiUuu 

Where. 
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whereupon  the  court  made  a  rule  to  fliew  caufe  why  the  verdift 
ibould  not  be  fet  afide,  and  a  new  trial  granted. 

Serjeant  Daiy  for  the  plaintiff  againft  a  new  trial — I  never 
knew  this  objeaion  made  before;  the  notion  I  have  always  en- 
tertained upon  this  fubje6lis  this  ;  a  Iheriff  appoints  his  bailiffs 
x>r  officers  to  do  the  ads  which  the  (heriff  himfelf  is  bound  and 
obliged)  by  law,  to  do ;  he  takes  fecurity,  both  by  bond  and 
oath  from  the  officers  to  indemnify  himfelf,  and  if  the  King's 
rubje£ls  are  hurt  or  injured  by  the  wrongful  afts  or  trefpaffes  of 
fuch  officers,  they  muft  refort  to  the  flieriff  himfelf  to  be  repaired 
in  damages  for  fuch  wrongs  and  trefpaffes.  Thefe  bond-bailiffs 
£or  bum-bailiffs]  are  the  moll  abandoned  and  wicked  fet  of 
men,  therefore  the  Iheriffs  always  uke  large  and  ample  fecurity 
For  their  good  behaviour,  but  if  the  flienff  himfelt  is  not  an- 
fwerable  m  damages  for  trefpaffes  committed  by  them  under 
colour  of  their  office,  fuch  fecurity  feems  vain  ana  nugatory.  If 
it  was  once  univerfally  underftood  that  the  high  ffieriffs  are  not 
anfwerable,  by  law,  for  trefpaffes  committed  by  their  officers  in 
the  execution  of  the  ffieriff  s  warrants,  this  would  very  much 
tend  to  the  breach  of  the  peace,  and  endangering  men's  lives  | 
for  if  an  officer  ftould  have  a  warrant  to  take  B.*s  goods  in  exe- 
cution, and  he,  wilfully,  or  by  miftake,  feifed  the  goods  of  A» 
in  tAaz  cafe,  if  A.  knew  that  the  ffieriff  was  not  anlwerable  for 
the  trefpafs,  A.  would  moft  probably  refift  the  officer  with 
force,  the*  peace  would  be  broken,  and  lives  might  be  in 
(danger. 

Laicoci^s  cafe  in  Laich.  187.  is  not  applicable  to  (his;  that 
was  a  fpecial  aftion  upon  the  cafe,  againft  the  under-ffieriff  for 
returning  upon  a  latitat^  non  fji  inventus  ;  which  latitat  was  de- 
livered by  the  plaintiffs  to  the  under-ffieriff,  when  the  defendant 
therein  named^  was  in  the  prefence,  view  and  company  of  the 
under-ffieriff;  fo  that  it  is  there  faid  an  aftion  againft  the  high 
iheriff  laid  for  an  efcape,  and  that  he  ffiall  anfwer  for  his  under* 
ffieriff  civilty^  not  criminally. 

The  cafes  in  a  RoL  Abr,  552.  ^/.  9  G?  io^  are  no  more  to  the 
jpurpofe  than  Laicock's  cafe;  the  firft  of  thqfi,  pi.  g.  is  the  cafe 
of  the  bailiff  of  a  franchife  who  is  not  appointed  by  the  ffieriff^ 
therefore  if  that  officer  miftakies  and  feiies  one  man's  goods  in- 
fiead  of  another's,  the  ffieriff  is  not  liable  ;  the  other  cafe, /?/.  10. 
is,  if  z/uperfidcas  be  ffieWn  to  the  ffieriff 's  bailiff  to  difcharge  a 
tnan  whom  he  has  arretted,  and  the  bailiff  afterwards  detains 
him  inprifon,  falfe  imprifonment  lies  againft  the  bailiff,  and  not 
againft  the  ffieriff;  but  this  cafe  does  not  reach  the  prefent  cafe 
at  bar,  for  here  the  under-ffieriff  has  recognized  the  trefpafs'done 

XI  bjr 
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by  BoUandj  and  has  told  the  plaintiff  that  the  fheriff  had  fecui liy^ 

and  the  plaintiff  might  do  what  he  pleafed. 

Serjeant  Glynn  on  the  fame  fide  for  the  plaintiff— This  is  t  ref. 
pafs  for  taking  good$  acknowledged  to  be  the  property  of  the 
plaintiff,  and  nut  of  Beavor  the  defendant  named  m  Bollai^^md*% 
warrant ;  it  was  a  quellion  put  to  the  jury  by  my  Lord  C        hief 

Jufticc,  whether  they  believed  this  a&  of  Bolland  was  not  ai laft 

recognized  by  the  (licriff ;  Mr^  Friih  the  clerk  aflcd  as  um^^cr* 
Iheriff,  and  Ipeaking  for  the  (heriff  adopts  the  faft,  he  fays  jiji 
indifferent  to  the  fhcriff,  becaufe  (fays  he)  "  We  have  in<L —  em. 
"  nity."  With  this  quellion  put  by  my  Lord  Chief  Jaftic^^  to 
the  Jur\'  the  matter  was  left  to  them,  and  they  being  of  opi^r— jion 

that  the  fhcriff  had  reco^nizsd  the  aft  of  Bolland,  have  given  fc heir 

vcrdift  accordingly,  which  is  dccifivc. 

The  high  iheriff  muft  be  anfwerable  in  damages  for  tlic    "•rrf- 
railcs  committed  by  his  officers  in  the  execution  of  warrants    ^  for 
if  this  matter  was  to  ftand  upon  anyother  ground,  .it  wouE   ^  be 
precrnanl  with  j^cat  mifchief  indeed  !    That  great  publick  ot^ccr 
the  hiv;h  Iheriff  muft  be  a  pcrfon  rcfponfible  to  the  King  s       fub- 
iceU  ill  fortune,  <^c.  and  tlic  law  doth  not  pFefume  the  b^um- 
TuiliiB  to  l>e  perfvMis  anfwerable«  who  arc  (in  general)  the     ^oft 
iibju\done\t  wickci  fa  of  men  livin-j ;  and  if  the  flienff  wa^   not 
to  be  anl^ixrjKc  for  their  ircfpaffes  in  the  execution  of  wari—ants, 
«  d\M^r  wvuil J  be  oper^cd  to  plunder  and  rapine  by  thefe  ba  i  Mu 
Vho  would,  w::ene\erihe)\hoi:5bt  fit  {as  in  the  prefent     ^afc) 
Irjfc  a^u!  ijikc  jiway  iho  i^cvvis  of  one  man  inflead  of  anoltxfr's. 
Ittxlorvi  :t  1  ^J  Jt  rr;vasc  penon*  \%aj  to  command  my  fcrvant  %.€>^o 
A  Uw!,;i  ;&^tJ  ;  :V.p;v>:e'|  to  d^ilr*:n  :he  c«>ds  of  A,  and  he  vrrong- 
tu5N  t AVf>  a  d.i:"jr;s  oi  tbe  CvVKiu  ci  BA  (hould  noi  be  anfwcirabic 
to4^  i'lv  jorvan:'*  n:::*io:rc;  bist  :n  ihe  cafe  of  a  publick  oB^cc^ 
tSo  h;cH  iK"::r,  %•  :;.^  isrlo^iur*  T*^:Vr.<u>  ah  for  him  in  his   «^'^ 

*xvv  S  :^o:c  ;x*'  .  ::>  -':^  Tc  cvcc.::?o:^  i-f  h^s  office,  for    f^^ 
rc;.,s^>  jk*t  S'  r.v  -^T'.f*  ?v:uxr  *ci  Dub lick auduritv. 

J>sr,r  i-t  -.sfc-'x  v-a.Vi  %Vc-:i  X  riiiter  is  anfwmble  for  ^^^ 
%  :\\^^  ,-o  ^."  >x  \.x  ;'r:^  JLTC  ,  i.'rf  Jf  •  i'  :*  of  a  carman  ran  oV'^^* 
K^x  ;  ,S.-  :;  ,\^>  irji  vi  ttji»-.  '  rr.  rv  rwrc*-Ci3J^-  aa  adioB  ^V'T* 
N  ,MX"^'  -^^  *^  :*>? 'srxJl.-r,  i-»i  :':<  7l*:n:ia  ivcorcfcd.  ^J^ 
^y  >  .  sx  ,v  ^  ,:  *  -  x  ,-4r:  :'.  t,  ici- i  li*  can  of  H.  in  ^H»^^ 
*:s  V  ^%  J.X  i  ,'  a:  ,-•  S.\  ^  £r>:l  .>T.^,-rv<-i  3U  wbcieby  the  -^^i 

•:a     ->.     •  ,^  V'  «,,- •  :«r>Jir£;r-£  Li:  mifiexof  afliip,    ^^'^ 

•^  ;w  .•,    :,*  ,iw  ^f.iv  ^i.  *  ^.crcyi-^tftstTijsracrfareot  by  ^^ 
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fervant*  whereby  any  damage  is  done  to  the  perfon  or  property  of 
another;  many  other  fimilar  cafes  there  are,  where  the  matter 
muft,  by  law,  be  anfwerable  civilly  for  the  a6ls  of  his  fervant, 
otherwife  great  mifchief  to  the  puUici  would  enfuc:  the  fafety 
•f  thepubhck  is  much  concerned  in  the  prefent  queftion. 

Serjeant  Burland  for  the  defendants — ^No  cafe  hath  been  cited 
to  fliew  that  trefpafs  vi  tt  armis  will  lie  againft  the  (heriff  in  the 
prefent  cafe ;  and  thtfubjiqucnt  recognition  by  Mr.  Frith,  the  un- 
der-flierifF's  clerk,  will  not  make  the  defendant's  anfwerable  in 
trefpafs  vi  ct  arms.  I  fubmit  it  (with  deference)  to  the  court, 
that  no  man  is  anfwerable  in  trefpafs  vi  et  armis  for  an  aft  done 
by  bisjirvant  or  deputy,  who  afts  contrary  to  the  command  and 
•rder  of  his  mafter  or  principal. 

Here  is  a  warrant  or  authority  to  Bolland  to  take  the  goods  of 
^.  but  he  wrongfully  takes  the  goods  of  B,;  the  flieriff  is  no 
more  anfwerable  than  if  Bolland  h^d  not  taken  any  man's  goods 
at  all ;  it  might  as  well  be  faid,  that  whatever  trefpafs  this  Bol^ 
land  commits,  the  flieriff  fliali  be  anfwerable  to  his  mailer. 

I  can  fee  no  difference  between  the  cafe  of  zJheriffAni  his  bailiff, 
and  a  mafter  and  hisjervant ;  the  mafter  of  a  hackney-coachman 
or  a  carter  is  not  anfwerable  in  trefpafs  vi  et  armis,  for  injuries 
done  by  the  fervant.  •'  If  my  fervant  without  ray  notice  puts 
•*  my  beafts  into  the  land  of  another,  my  fervant  is  the  tref- 
•*  paffcr,  and  not  I,  becaufe  by  the  voluntary  putting  ?w  the  cattle 
•*  th^re  without  my  affent,  he  gains  a  fpecial  property  for  the 
•*  time,  and  fo,  to  this  purpofe,  they  are  his  cattle.     2  Roll. 

"  Abr,  553.  (QJ pL  i."-T Suppofe  a  bailiff  breaks  open  the 

door  of  a  man's  houfe  to  arreft  him,  or  to  take  his  goods  in  exe- 
cution, the  fticriff  in  fuch  a  cafe  would  not  be  a  trefpalfer,  but  the 
officer  himfelf  only. — And  if  a  bailiff  arrefts  a  ftrange  perfon 
not  named  in  the  writ,  falfe  imprifonraent  lies  againft  the  bailiff 
only,  not  againft  the  (heriff. — *'  In  HiL  /^^  Eliz,  B.  R.  the 
"  cafe  was,  that  on  the  2d  day  of  Ju/y  a  capias  adfatisfaciendum^ 
•'  was  delivered  in  Holborn  to  the  ^iatviSoiCcimbricIge,  who  made 
'*  a  warrant  to  his  bailiffs  the  fame  day,  and  afterwards,  alfo  on 
••  the  fame  day,  there  came  to  the  fhcnS-aJidferJedeas,  upon  a 
••  writ  of  error,  of  which  the  bailiffs,  having  no  notice  took  the  de- 
••  fendant's  body  whocfcaped,  and  afterwards  the  bailiffs,  having 
*'  notice  of  the yi^fr^^oi  retook  him;  and  thereupon  trefpafs 
**  and  imprifonment  was  brought,  and  adjudged  maintainable. 
'•  Moore  Sy/.pL  921.     Prine  verfus  AUington." 

Where  the  (heriff  is  anfwerable,  the  bailiff  is  not  liable  in  the 
fame  fort  of  aftion  ;  if  the  bailiff  permits  an  efcape,  or  the  un- 
der flieriff  makes  a  falfe  return  of  a  writ,  the  high  (heriff  is  only 

liable 
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liable  to  an  adion  for  the  efcape^  or  for  the  falfe  return^  for  k 
is  tlie  efcapc  and  falfe  rtturn  of  the  high-fheriff. — LaicocA's  cafe 
in  Lutch,  187.  when  confidered,  is  a  cafe  in  point  for  the  de- 
fendant, and  fhews  that  trefpcLfs  vi  tt  arms  does  not  lie  agaioft 
the  high  fheriff,  for  the  judgment  in  tre/pafs  vi  d  arms  is  quod 
capiatur^  but  that  cafet^s,  the  high-meriff  ihall  not  be  2>n^'« 
foncd  for  the  a£l  of  his  officer* 

For  a  tort  or  wrong  in  the  execution  of  procels,  the  under^^ 
fheriffor  officer  who  does  the  wrong  is  only  anfwerable« — ^If 
the  demandant  in  a  writ  of  entry  fur  ai/fafin,  delivers  a  writ  of  " 
fummons  thereupon  to  the  under-fheriff  of  the  count)%  and  J 
afterwards  he  doth  fummon  the  tenant  upon  the  land  aqcord**  ^^ 
ingly^  and  notwithflanding,  doth  not  return  the  writ«  an  afiion  ^^ 
Upon  the  cafe  may  be  brought  againft  the  under-flieriff,  if  the  i= 
plaintiff  pleafes,  for  perhaps  the  fheriff  had  no  notice  thereof;  ^^ 
and  it  may  be,  that  the  under-flieriff  hath  taken  the  fees  to  exe-  — 
tute  the   writ,     t  Roll.  Mr.  94.  (R)  pi.  4.    adjudged  inUr' 

Marjh  and  AJlrty,  Cro.  Eliz.  175.  5.  C.     1  Leon.  146.  5.  C. 

So  if  a  warrant  upon  a  fieri  facias  to  levy  a  debt  at  the  fait  oP 
7.  S.  be  direfted  to  an  under-bailiff  of  a  Lherty^  and  he  by 
force  thereof  levies  the  debt  and  afterwards  conceals  the  writ^ 
and  doth  not  make  any  certificate  thereof,  an  a£lion  upon  tb^ 
cafe  lies  againft  the  under-bailiff,  becaufe  that  he  hath  done  a 
perfonal  tort.     1  Roll.  Abr.  94*  pL  5. 

The  cafe  o{  Cooper  et  al\  aMgntes  of  Johns  a  bankrupt^  vcrfus 
Chitty  and  Blachjlon  Jhcn^s  of  London,  t  Burro.  20.  was 
trover  for  goods  of  the  bankrupt  lawfully  taken  in  execution* 
VLViA  fold  bv  the  fheriff s  after  they  had  notice  of  the  bankruptcy^ 
and  that  the  goods  were  the  property  of  the  affignees,  which  was 

adjudged  a  converfion  by  the  flierifils. ^The  times  and  fafts  in 

that  cafe  are,  that  on  the  5th  of  December  1753,  one  Godfrey 
obtained  judgment  in  C  B.  againft  the  faid  Johns:  and  on  the 
lame  day  (5th  December  1753)  execution  upon  that  judgment 
Vas  taken  out  againft  his  goods  by  Godfrey^  and  the  goods  feized 
by  the  flieriffs  under  it ;  that  Johns  committed  the  afci  of  bank- 
ruptcy 4th  December  1753,  and  ©n  the  8th  of  the  fame  Decern* 
ier  a  commiflion  of  bankruptcy  was  taken  out  againft  him ;  and 
on  the  wcryfame  day  the  commiffioners  executed  an  affignrnent  ^ 
and  afterwards,  on  the  28th  of  December,  a  bill  qfjale  of  the 

goods  was  made  by  the  flieriffs. • — ^The  qiicilion  wass*  Whe^ 

thcr  the  affignees  could  maintain  trover  againft  the  iheri^s  (who 
executed  this  procefs  under  a  regular  judgment  and  execution)  for 
feizing  the  goods  under  a  fieri  facias  iffued  out  and  executed 
after  the  aft  of  bankruptcy  was  committed,  zui  filling  them 
ifter  the  aflignment  was  executed*    And  per  totam  curiam^  the 

aflioa 
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a^fon  was  held  maintainable,  and  they  gave  judgment  for  the 
plaintiiTs. 

1  agree  with  my  brother  Glynn  that  the  (herlff's  delegation 
of  bailiffs  and  officers  to  aft  for  him  in  his  office,  is  like  other 
delations,  and  that  if  a  fervant  of  a  carter,  by  driving  un- 
(kilKilly,  negligently,  or  wilfully,  overturns  or  injures  the  coach  - 
or  carriage  of  another  perfon,  tne  matter  of  the  cart  is  anfwer- 
able  in  an  aftion  of  trefpafs  upon  the  cafe,  but  not  in  trefpafs  vi 
€t  armis.—^ — I  admit,  if  the  flieriff"  had  made  a  return,  he  would 
have  been  anfwerable  in  trefpafs  vi  d  arms,  becaufe  all  perfont 
any  way  concerned  in  fuch  trefpafs  are  principals. 

Lord  Chief  Juftice  De  Grey — Do  you  fbrother  Burland"]  con- 
tend that  no  recognition  of  this  faft  of  Botland  but  a  return  of  the 
writ  will  fix  the  Iheriff"  as  a  trefpafler  vi  et  armis? 

Serjeant  Burland — Frith  the  under- fheriff**s  clerk  faid,  "  Thirf 
•*  fellow  Bolland  has  been  often  guilty  of  faults,  I  am  glad  he 
•'  is  caught,  but  we  have  fecurity;'*  fthat  is  to  fay,j  U  Bolland 
has  done  any  aft  to  affeft  the  Ihcriff,  the  ffieriff  has  lecurity,  thi» 
muft  be  Fritk's  meaning ;  if  the  flieriff' him felf  had  faid  the  fame^ 
it  would  not  have  made  him  liable  in  an  aftion  of  trefpafs  vi  ei 
armis,  and  no  faying  whatever  of  an  under-flieriff'can  mate  the 
high- flieriff"  personally  liable  in  that  aftion, 

Serjeant  Walker  of  the  fame  fide  for  the  defendants — Spoke  ta 
the  fame  effeft  with  Serjeant  Burland, 

C(7ttW  Juftice — As  to  the  recognition  by  the  flieriff',  cited  4  tn^ 
Jilt,  317.  where  it  is  faid,  that  '•  by  tht  common  law  he  that 
•'  receiveth  a  trefpafler,  and  agreeth  to  a  trefpafs  after  it  be  done, 
•'  is  no  trefpafler,  unlefs  the  trefpafs  was  done  to  his  vfe  or  for 
"  his  benefit,  and  then  his  agreement  fubftquent^  amounteth  to  a 
"  commandment.'* 

Serjeant  Davy — cited  Saunders  verfus  PowelL  1  Keb.  693, 
where  it  is  faid  by  Twijden  Juftice,  that  trover  or  trefpafs  wilt 
lie  againft  the  flieriff"  in  a  cafe  like  this  at  bar ;  and  2  Keb.  352^ 
••  K fieri  facias  was  to  levy  the  goods  of  Daufoh  ;  and  the  bailiff 
••  by  virtue  thereof  took  the  goods  of  one  Lutterell,  as  the  goods 
••  of  Daztfon,  and  after  returns  nulla  bona  of  Dawfon^ 
•'  whereupon  trefpafs  was  brought  and  a  recovery  had  againft 
•*  the  high-flicriff,  which  [as  was  faid]  is  impoflible,  for 
**  only  the  under-fheriff.himfelf  is  fubje« :  fed  non  allocatur^ 
••  for  the  high-flieriff*  is  chargeable  in  trefpafs,  and  the  return 
••  of  nulla  bona  will  not  alter  the  cafe,  having  no  influence  on 
•♦  Lutter<Ul%  goods.     And  Bro,  Offiu  and  Ujficfr,  pL  %a.  is, 

J  *•  Ifeta^ 


8ld  TBiiyiTt  Term  12  Geo.  IIL  1772. 

"  Nota^  that  the  aft  of  the  under-ftieriff  or  his  deputy  in  th« 
"  name  of  the  flieriff  ftiall  charge  the  {heriff;  and  for  thei 
"  aQs  tlic  fhcriff  Ihall  be  amerced  and  none  other.     5  Ed,  4. 

4»  6- 

Jttdfment  of       Gould  Jufticc — I  am  of  opinion  that  my  Lord  Chief  Jullice  di« 
thccoart.        y^^y  right  in  leaving  it  to  the  jury,  with  this  queftion,  viz 
••  whether  they  were  of  opinion,  that  the  (heriff  had  recognize 
"  the  aft  oi  Bolland,*'     The  fhcriff  (or  the  under-fheriff  whic 
is  the  fame  in  this  cafe)  makes  a  warrant  to  the  officer  to  ta: 
the  goods  of  A.  in  execution,  atid  he  feizcs  the  goods  of  t 
plaintiff;    Frith    the    undcr-ihcriff's    clerk  has   notice   here 
given  to  him  by  the  plaintiff  in  writing,  who  alfo  at  the  fail 
time  demanded  the  goods  to  be  rcftored  to  him,  but  inilead 
ordering  that  to  be  done.  Frith  (as  it  feems  to  me)  made  a  jol 
of  the  buRnefs ;  I  confider  Frith  as  flanding  in  the  place  of,  ai 
reprefenting  the  very  perfons  of  Baker  and  Martin  the  fheri 
the(nfelves,  and  Fnth  not  ordering  the  goods  fo  wrongfu" 
taken  to  be  reflored  immediately  to  the  plaintiff,  the  fheriffs  fi 
that  time  became  principals  in  the  ire/pa/s  by  recognizing 
^&  of  BoUand. 

If  Frith  had  made  any  doubt  whether  the  goods  feizcd  were     .^^e 
^  property  of  the  plaintift  or  not,  it  was  tlie  outy  of  him  and  -^  Tie 

iberiff  to  have  made  an  inquiry  by  a  jury,  unaer  a  writ  oi  j^-^^df- 
prietate probanda  :  but  inftead  of  doing  this  he  tells  the  plairx.'C:  iff 
ihey  have  got  fecurity,  and  feems  to  be  quite  carelefs  about    -•^I'le 
matter ;  I  am  clearly  of  opinion  that  this  was  an  adoption  of   -^-lie 
faft  by  the  fheriffs  themfelves,  and  upon  this  ground  alone    «:^e 
•  [See  Dmg.    plaintiff  is  intitlcd  to  have  judgment.*    The  cafe  in  2  Keb.  ^,«^  2. 
sterna  ^    v*  ^'  ^°Py  ^^^''^^f  I  have  feen)  is  direftly  in  point,  that  t^-^^^^f- 
ihtrt.1  pajs  vi  et  armis  well  lies  in  this  cafe.     This  is  not  a  new  notK.  ^::>n, 

for  it  is  laid  down  by  Hankford  [Juflice  C.  5.]  13  Hen.  ^  —     a. 
a.  b.     "  That  if  I   bring   a  writ   of  debt  againfl    7.  A.  in 

"  which  a  cfl^wj  iffueth,  if  the  fheriff  by  colour  ot  this  ^-*^rit 
•*  taketh  a  man  named  B.  C,  he  fhall  have  a  writ  olfal/e  ^  -**- 
"  Prijonnunt  againfl  the  fheriff,  and  not  againfl  me ;  but  k  4"  ^o 
••  DC  (hat  I  come  to  the  fheriff  with  the  fame  writ,  and  inHoxro 
••  him. that  B.  C.  is  the  fame  perfon  againfl  whom  the  wri^^  « 
"  fued,  and  bccaufe  of  that  certification  the  fheriff  takes  Imimr 
"  he  may  have  a  writ  oifolji  imprifonmcnt  againfl  the  fli-CX^ff 
••  and  me,  or  againfl  the  fheriff  alone,"  to  which  Thir^mr^g 
[Chief  Juflice  C  BJ]  accorded,  and  faid  that  this  was  law. 

Something  has  been  thrown  out  touching  the  fheriff's  li^*^*- 
lity  to  anfwer  dvUitirt  and  not  criminalitlr  for  the  afls  of  />« 

officer^ 
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oflSccrs,  the  books .  mean  that  the  {heriS*  is  not  liable  to  an 
indiclment* 

In  this  cafe  I  confider  all  three,  the  flieriff,  undcr-fheriff,  and 
deputy,  as  one  perfon. 

Blackflont  Juftice — ^The  jury  have  found  the  faft,  that  the 
flierifF  recognized  the  aft  of  Bolland;  but  if  they  had  not  found 
that  faft,  I  fhould  have  thought  the  fheriff  was  anfwerable  in 
an  aftion  of  trefpafs  vi  d  arnus  for  the  aft  of  Bolland  his  of* 
ficer,  the  law  looking  upon  the  fheriff  and  all  his  ofHcers  as  one 
perfon;  he  is  to  look  to  his  officers  that  they  do  their  duty,  for 
if  they  tranfgrefs  he  is  anfwerable  to  the  party  injured  by  fuch 
tranfgrcfrion,  and  his  officers  are  anfwerable  over  to  him.     a 

Kcb,  ^^2.  is  in  point. There  is  a  difference  between  majler 

zndjervantj  but  a  fheriff  and  all  his  officers  arc  confidered,  in 

cafes  like  this,  as  one  perfon. **  In  debt^  [to  compel  the  de- 

•*  fendant  to  appear,]  the  fheriff  diflrained  J.  B.  where  the 
•>  name  of  the  defendant  was  T.  B. ;  there  jf,  B.  fhall  have  his 
•'  remedy  againfl  the  fheriff,  d  hoc  viddur  [fays  Brooke\  hygene^ 
^*  red  aaion  of  trefpafs  /  but  where  he  fervcs  the  writ  truly, 
"  and  embezzles  it,  or  makes  a-  falfe  return,  videtur  that  an 
••  aftion  upon  the  cafe  lies.  Bro.  Trejhafs^  pL  135.  cites  19 
**  Hen*  6.  80."  ' 

Nares  Juflice — I  am  of  the  fame  opinion  with  my  brothers 
Gould  and  Black/lone,  Frith  fhould  have  faid  he  would  do  hi^ 
beft  endeavour  to  get  the  goods  reftored  to  the  plaintiff,  if 
they  were  his  property,  and  ought  to  havQ  told  the  plaintiff  fo 
when  he  demanded  the  fame, 

I  have  for  a  long  time  thought,  that  trejhafs  and  imprifonment 
"well  lie  againfl  the  fheriff,  for  trefpafs  and  falfe  imprijonment 
committed  by  his  bailiff  in  the  execution  of  procefs.  Bro.  Tref 
pafs^  pL  99.  1 1  Hen,  4.  90, 9 1  .'uidc  Dalton's  Office  of  Sheriffs^  482, 

cap,  121. 1  know  of  three   aftions  of  trefpafs  a^inft  the 

(heriff  in  cafes  of  this  kind;'  TyUr  verfus  John/on^  B,  H.  tried  at 
Staffordm  1764  was  imprifonment  againfl  the  fheriff;  the  writ 
and  warrant  was  to  take  the  party  plaintiff  in  the  countv  of 
Worcefler^  and  the  officer  took  him  m  the  county  of  Stafford^ 
inficad  of  Worcefter,  there  was  a  verdift  for  the  plaintiff,  although 
I  objefted  that  the  aftion  did  not  lie  againfl  the  fheriff,  but  only 
againfl  the  bailiff;  I  remember  a  fimilar  cafe  tried  before  Lord 
Chief  Juflipe  Wilmot^  who  was  of  opinion  the  aftion  well  laid 
a^infl  the  fheriff;  I  alfo  remember  a  third  aftion  of  the  fame 
kind;  fo  that  in  praftice  it  is  clear  that  imprifonment  lies  againft 
|be  fheriff,  for  the  aft  of  his  bailiff. 

Lord 
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Lord  Chief  Jufticc  De  Grey — I  am  of  the  fame  opinion  I  wat 
at  the  time  of  the  trial  of  this  caufe,  that  the  a3ion  well  lies 
againll  the  defendanu  the  flieriSFs.  And  therefore  the  rule  to 
mew  caufe  whv  there  Qiould  not  be  a  new  trial  muft  be  dir» 
C^ged,     Ana  it  was  difcliarged  accordingly. 


MICHAELMAS  TERM 
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f  fi  a  declafs* 
fion  upon  tbt 
ftatute  of 
9  Geo.  I.     . 
c.  12.  it  wat 
laid  that  two 
Hacks  of  oatt 
of  the  plain- 
tiff'were  fet 
on  fire/f/nu- 
wJhfMd 
well  enoqghy 
although  it 
waa  objeAed 
it  ought  to 
have  been 
laid  to  be 
^onf  unlaW" 
fully  and 
mafieicujly. 
2  Black.  Rep. 


Allen,  qui  tarn,  &fc.  verfia  The  Inhabitants   of  the 
Hundred  of  Kirkton.    C.  B. 

ACTION  upon  the  ftatute  of  the  oth  of  Geo.  1.  c.  22. 
^*'  by  the  plaintiff  ^/en  qui  tam^  GJV.  againft  The  inka* 
bitants  of  the  Hundred  of  Kirkton^  to  recover  fatisfa6)ion 
and  amends  for  the  damages  he  had  fuftained,  by  the  fetting 
fire  to  two  flacks  of  oats,  which  in  the  declaration  is  laid 
to  have  been  felonioufly  committed  and  done  by  fome  perfon 
or  perfons  unknown  to  the  plaintifiTi  which  he  lays  to  his  damage 
of  300/, 

Upon  the  trial  of  this  caufe  at  the  laft  afTizes,  it  was  proved  to 
the  iatisfatdon  of  the  jury,  that  on  the  6th  of  December  laft  the 
plainiifl['*s  two  ftacks  of  oats  yNtxt,  felonioufly  fet  on  fire  by  per* 
fons  unknown,  and  that  the  plsdntifF  was  damnified  thereby  to 
the  value  of  170/.  and  every  other  requiCte  being  proved  accord* 
iiig  to  the  a6l  of  parliament,  the  jury  found  a  verdi£l  for  the 
plaintiff,  and  gave  liim  170/.  d^magcs^ 

And  now  Serjeant  Forfter  moved  in  arreft  of  judgment,  and 
objc6ied  that  the  declaration  was  bad  ;  beckufe  it  was  aliedged 
therein,  that  the  fetting  fif^  to  tb^  &«^i^S  of  G9i%  was*  ^onunitted 

sind 
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nod  doncfilomou/fyy  but  it  is  not  alledged  that  it  was  done  ««• 
lawfully  and  mcdtciovfly^  which  are  the  very  words  in  ihejiatuie 
fed,  I.  which,  being  a  very  penal  law,  ought  to  be  literally 
purfued,  for  it  makes  many  atts  capital  offences,  which  were 
no  more  than  trefpafles  or  civil  injuries  before  the  making  of 
the  ftatute  ;  and  he  compared  it  to  the  ftatute  of  Am^  and  cry,  an4 
cited  Hob,  139.  Norris  verfus  The  Hundred  of  Gawtry,  iNoy  21, 
BaUman  verlus  The  Hundred  of  Bandalls,  and  2Stran,  1247.  King 
verfus  The  Hundred  of  hiJliop*s  Sutton^  to  fhew,  that  this  being  a 
penal  law,  the  very  words  of  the  ftatute  ought  to  be  purfued  in 
the  plaintiff's  declaration ;  and  that  the  word  fdonioujly  is  not 
fufficient  without  the  words  unlawfully  and  malidoujly  ;  for  ^  man 
may  fet  fire  to  his  own  ftacks  of  oats  ftanding  in  his  own  land, 
if  he  thinks  lit,  but  this  is  no  offence  againft  the  ftatute.  < 
Serjeant  Walker  of  the  fame  fi4e,  fpoke  to  the  like  efl'efcl, 

Serjeant  Burland  for  the  plaintiff — The  fbtute  doth  not  make 
ufe  ol  any  technical  words  or  expreflions,  that  are  abfolutely 
neceCTary  to  be  inferted  in  a  declaration  againft  the  Hundred  in 
this  kind  of  aSion,  but  leaves  the  plaintiff  to  alledge  and  prove 
quo  animo  his  ftacks  of  oats  were  fet  on  fire;  here  he  has  alledged 
m  his  declaration,  and  proved  at  the  trial,  to  the  fatisfaftiolTpf 
the  jury,  that  the  fame  was  committed  and  done  feloniou/ly^^nd 
that  faft  which  was  committedfeloniou/ly  was  certainly  done  uril^ 
fully y  unlawfully  and  malicioujfy'^  for  doing  an  aft  fdonioujly^  is 
doing  it  mato  animo  ^  viz,  with  malice  :  therefore  Scrjcaint  Bur /an  J 
concluded  that  the  declaration  was  perfeftly  right ;  and  of  that  , 
opinion  was  the  whole  court,  and  g^ve  judgment,  for  4hc 
plaintiff^ 

Batchelor  the  younger  verfus  Bigg,     C,  B. 

'TpHIS  was  an  aftion  of  trefpafs  againft  the  defendant,  for^n«na^»<» 

*    having  had   criminal  converfation   with  the   wife  of  the  Iff]^^^*^^ 
plaintiff,  wherein  he  declared,  that  the  defendant  with  force  and  criminal  con. 
arms,  on  fuch  a  day  and  year,  at  J.  in  the  county  oi  B.  made  vcrfatlon,  th« 
an  afault  upon  C  the  wife  of  the  plaintiff,  and  then  and  there  ^>J*^"tije 
fUbauched,  abufedy  2Lnd  carnally  inew  her ;  whereby  the  plaintiff  trid  were 
loft  the  comfort  and  fociety  of^his  faid  wife,  t^c.     The  defendant  *'•  "«•  W. 
pleaded  the  general  iffue  not  guilty,  whereupon  iffue  was  joined,  ?^i^}j|!"^^ 
ivhich  was  tried  by  a  fpecial  jury  before  Mr,  Baron  Perrot  fun  cofti, 
^t  the  laft  fummer  affizes  for  the  county  of  Buckingham  ;  when  without  a 
p  verdift  was  given  for  the  plaintiff,  %vith  one  pound  eleven  ^'^l^^^  ®^ 
fliillings  atnd  fixpencc  damages,  and  one  potin4  eleven  fhillings  under  the 
fuid  fixpence  cofts.  ftat,  is  9c  23 

The  ^^'  *•  59. 

is4.  8.  qq 
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of  fttU  cofti. 


The  pqfifa  being  returned,  and  brought  into  the  office  in  oi 
for  the  colls  to  be  taxed,  and  final  judgment  entered  thereupo-^i 
all  the  prothoiiotaries  were  of  opinion,  that  the  plaintiff  was  ^m 
titled  to  his  lull  cofls  upon  this  verdi£^,  notwithfianding 
damages  found  by  the  jury  were  under  the  value  of  fony 
lings,  and  accordingly  Mr.  Proihonotary  Mainwaring  taxed  o 
dt  tncrcmcnto  to  thirty-two  pounds  and  upwards. 

.Whereupon  Mr.  Serjeant  ForJUr  on  behalf  of  the  defenft.  .^ 
moved  to  iet  afide  and  vacate  the  taxation  of  cofts  it  increme^  ^^  ^ 
alledgingthis  was  an  a6lion  of  trcfpafs,  aflault  and  battery,  ^^  ^ 
that  tl]c  judge,  at  the  trial  of  the  caufe,  not  having  certi  S2 « 
tinder  his  hand  upon  the  back  of  the  record  that  an  aflault     ^^n 
battery  was  fufficiently  proved  according  to  the  ^a/.  226^       ^, 
Car,  2.  c.  9.y?<?.  136.  the  plaintiff  (hall  not  recover  or 'oi>c«^^ 
more  cofls  of  fuitthan  the  damages  fo  foiuid  (hall  amount  ubt&^o; 
and  that  if  any  more  cofts  in  any  (uch  a£lion  (hall  be  awai"cic(f, 
the  judgment  (hall  be  void,  and  the  defendant  is  by  the  {dA^^/ia* 
iute  acquitted  of  and  from  the  fame,  and  may  have  his  a^ition 
againft  the  plaintiff  for  fuch  vexatious  fuits,  and  recover  hi  s    da. 
mages  and  cofts  of  fuch  his  fuit,  in  any  of  the  courts  of  recrord 
at  Wtjlmnfttr.     Whereupon  the  court  made  a  rule  to  (hew  cau  fe, 
why  the  taxation  of  cofts  di  increment o  (hould  not  be  fet  afide; 
ana  Mr.  JufticcG^wW,  at  the  fame  time,  defircd  Serjeant  For/kf 
to  look  into  the  ca(c  oiCookc  vcrfus  Sayei^     %  Burro.  755. 

Serjeant  Wilfon  for  the  plaintiff,  upon  (hewing  caufe,  alled^ej 
that  by  the  ftatute  of  Gfouceftcr^  6  Ed.  i.e.  1.  (which  is  rhe 
firft  ftatute  concerning  cofts)  the  plaintiff  is  well  mtitlcd  to  Ijs 
full  cofts  in  this  cafe,  unlefs  fomc  fubfequent  ftatute  hinders  or 
prevents  him ;  for  it  is  provided  by  this  aft,  that  the  detnanJ^^ 
may  recover  againft  the  tenant  the  cofts  of  his  writ  purchaf^°t 
together  with  the  damages,  and  that  this  aft  (hall  hold  plai^f» 
in  all  cafes  where  the  party  is  to  recover  damages.  So  that»  " 
all  cafes  where  damages  were  recovered  before,  or  by  this  ^%^S 
plaintiff  (hall  recover  his  cofts  alfo:  this  was  the  original  of  ^^* 
cofts,  or  cofts  de  incrcmento. 

The  firft  ftatute  made  for  preventing  or  hindering  plaint- 
from  recovering  cofts  in  particular  cafes  is  the  43  JEfiz.  caf.^ 
Jetl.  2.  intitled  an  aft  for  avoiding  trifling  and  frivolous  fuits 
law  in  her  Maje(lj'*s  courts  at  WejlmrnjUr ^  whereby  it  is  enaft- 
**  If  upon  any  aftion  perfonal  to  be  brought  in  any  of  her  k" 
*•  jefty's  courts  at  Wejlminjltr^  not  being  \ox  any  title  or  intc* 
••  of  lands,  nor  concerning  the  freehold  and  inheritance  of  s 
«•  lands,  nor  for  any  battery,  it   (hali  appear  to  the  judges^ 
••  the  fame  court,  and  fo  fignified  or  fet  down  by  the  jufti 
8  " 
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before  whom  the  fame  (hall  be  tried,  that  the  debt  or  damages 
to  be  recovered  therein,  in  the  fame  court,  (hall  not  amount  to 
the  fum  of  forty  (hillings  or  above,  that  in  every  fuch  cafe  the 
judges  and  juftices before  whom  any  fuchaftion  (nail  bepurfued, 
ihali  not  award  for  coils  to  the  party  plaintiff,  any  greater 
or  more  cods  than  the  fum  of  the  debt  and  damages  fo  re- 
covered  (hall   amount   unto,  but  lefs  at  their  difcrctions.** 
h'ls^at.  of  43  Eliz.  has  been  frequently  taken  in  common  con- 
leration  (I  do  not  fay  in  legal  or  judicial  proceedings)  to  have 
iven  the  judges  an  authority  to  certify  in  order  to  intitle  the 
laintiflf  to  full    cofts;    but   the   cafe,    upon  well  con(iderin€r  Butithtth 
lis  ftatute,  is  juft  the  reverfe ;  for  the  plaintiflF  will  have  his  full  ?*^  ^"  P** 
ifts  in  all  cafes  in  which  he  before  had  them  by  the  JfatuU  of  '^  ^  ** 
loucejier^  unlefs  the  judge  certifies  upon  the  43  £/iz.  to  prevent 
is  having  cofts ;  but  as  the  judges  never  certified  upon  the  43 
\liz,  it  had  no  efFeft  at  all ;  for  although  the  fuit  was  frivolous, 
nd  the  plaintifiF  recovered  lefs  than  forty  (hillings  damages,  yet 
Lchad  (till  his  full  cofts  upon  i\ie Jlatute  olGlouceJUr,  and  could 
)nly  be  deprived  of  them  by  a  certificate  of  the  judge  upon  the 
Y^Eliz,  fo  the  prefent  cafe  is  clearly  not  within  in^Jtat.  43  Eliz. 
nere  being  no  certificate. — ^And  it  appears  from  the  cafe  of 
Rtcves  and  Butler^  Gilb.  Rep,   105,  196.  that  there  had  never 
been  any  fuch  certificate  fince  the  making  of  that  ftatute.     See 
ilfo  GM.  Hifi.  C.  PUas,  fiio. 

As  ihtjlat,  43  Eliz.  c.  6.  was  never  put  in  execution,  it  gave  In  wh»t  afct 
/eto  the  22  &  2^  Car.  2.  c.  ^.  fcB.  136.  which  is  in  theCe  jp^^i^^^f" 
ords,  viz.  "  And  for  prevention  of  trivial  and  vexatious  fuits  foS'wfti  nn- 
in  law,  whereby  many  good  fubjeSs  of  this  realm  have  been  left  the  judge 
^nd  daily  are  undone,  contrary  to  the  intention  of  an  aft  made  **^  w^fy- 
in  the  forty-third  year  of  Queen  Elizabeth  for  avoiding  in- 
£nite  numbers  of  fmall  and  trifling  fuits  commenced  in  the 
courts  at  Wejlminjltr ;  be  it  farther  enafted  for  making  the 
faid  law  eflfeftual,  that  from  and  after  the  firft  of  May  1671, 
in  all  aftions  of  trefpafs,  a(rault  and  battery,  and  other  per- 
fonal  aftions  wherein  the  judge  at  the  trial  of  the  caufe  (hall  / 

not  find  and  certify  under  his  hand  upon  the  back  of  the  re- 
cord, that  an  aflfault  and  battery  was  fuflficiently  proved  by  the 
plaintiff  againft  the  defendant,  or  that  the  freenold,  or  title 
of  the  land  mentioned  in  the  plaintiff's  declaration  was 
chiefly  in  queftion,  the  plaintiff  m  fuch  aftion,  in  cafe  the 

*  jury    (hall    find   the   damages     to    be    under   the    value   of 

*  forty  (hillings,  (hall  not  recover  or  obtain  more  cofts  of 
^*  fuit  than  the  damages  fo  found  (hall  amount  unto:  and  if 
**  any  more  cofts  in  any  fuch  aftion  (hall  be  awarded,  the  judg- 
*•  ment  (hall  be  void,  and  the  defendant  is  hereby  acquitted  of 
**  and  from  the  fame,  and  may  have  his  aftion  againft  the  plain - 

Vol.  III.  .  Y  *  ••  tiff 
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*•  tiff  forfuch  vexatious  fuits,  and  recover  liis  damages  and  colU 
*•  oi  Inch  his  fuit,  in  any  of  the  faid  courts  of  record." 

It  is  true  that  immediately  after  the  making  of  the  Jlahile 

32  ft?  23  Ctr,  2.  <".  9.   the  judges,  upon   confuftation  with  the 

prothonutarics,  feemcd  to  be  of  opinion,  that  this  ftauitccx. 

tended /i>  other  aclions  (becaufe  the  words  "  other  pcrfonal  aclions^ 

arc  therein  mentioned)  befides  thofe  of  aflault  and  battery,  and 

ahions  of   trcfpafs   quare   cLiufum  fregit^  as  appears  from  the 

cafe  of  the  Earl  of  Pembroke  and  Uylall,  3  Keb.  121.  which 

was  in  ILL  54  Car,   2   B.  R.  2i  little  above  a  year  after  die 

making   that    ilaiuie;    and   alfo  from  the  cafe  oi  Claxton  dnd, 

l^urs,  which  was   in  Mich.  23  Car,  2.    fomething  above  two 

years  after  /t«;/  ftatute  was  made.     But  fince  the  25  Car,  2.  it 

Iws  l>eon  the  conllant  unifonn  rcfolution  of  the  courts  at  Wfjl- 

ThtftM.  of     wf:»/VVr,  that  the  jL:,  S12  i:?  2'^C^r.  2.  r.  g- Jid.  136.  wasnat 

••  *  ^Virt'   ^^^        extended  /\^  *?/ i.-r  j.?. j«j,  but  to  be  onfined  to  aaions  of 

Moionli       *://l:u.t  jnJ  r*,::.\'-y^  an  A  tre/hj/i  qu.ire  claufumjregit,  as  appears 

r«i«na«to       tiom  the  oafe  of  X  ;  .'-^  and  B.2tt^rtcn  in  Sir  Tho.  Raxm.  jfij* 

!?UiT^       Sir  n.\    /.'•;:«  i  ;>.  a-.d  2  5>c  ^  .  2=8.  B.  R.  which  wds'^trff- 

K*tt^T>«Mj     **  f^'  ^'  .;xi'v  r;  f:  .:••■:•.»,  the  defendant  flung  down  certain  flails 

of  tlie  Hair.iitF  in  the  market  place  of  H-^hziarth  inCoK. 

li.\'S,     l*:v^-^.  r.ot   c-.:!:v  ple-^dvd,  verdltt  was  found  for  the 

plaint ift',  lut  v-;.:*  .-c-^^  ^*crc  ^vcr.  ur.der   40^.  and  upon  d)t 

,\,".ij-v's  :c:i.  :   c  u^  ta^  c.  :':s  as  bein^  a  cafe  wiihin  22  5 

\*\il:«.    .".  .\  v'*.      .'.  i'5.  >.  V  i>  mivc-l  by   the  plaintiffs 

Cv^ur.icl  ;h/:  :' v    c  ^v.     ::  c  .:  Vcuxci;  and.  upon  debate,  it 

w  as  1  v^;s^*  \  v" .:  V -    :  •  r    * ::  ,^ . ;"  j  .^ .-  r.  zt-.zi  :  .le  plaintiff  Cull  have 

s*:-.i:v   .\.--,  '::■.:>    .'.?  :t:.:.::e  (hill  be  iniendcfUo 

ra.'h  .  ■  ".    ::    V..-  -.::,;"'^     *.  whic".^  :l:e  frreholi  may  ap- 

lix  ,:..  v/'*.     -   ij*rL..*;  V  .:.   :::   :'*::5  cife  the  action  1$ not 

:,.*/.        .        ■   ,    , ',  .:  -*:*      :\t  .::;':: -vl-i:  a  cha*.:cl.ar.d  the 

..v>.^  .'-  .;  ••  /:  .-     :     :  ,..:*:^,  2-.v  r::re:   an  ::  a  man  (ball 

uo    >.  s    .'..  .:.L  K.;;.    i".i   rj^  1   c  .:.  :'.:.;-•:  r.e  ir/.o  the  ga«. 

>  ^.'".rrv   Sc  .-..;,•.  i:.:  :lir  c-^T-ir  *-rJL-   rr.r-  a3  afdonH^ 

•  T  »  \>i  •:.  J.-  ■    L.-.v.  rr  ^:li-  ac.\  J-L=Li/^,  vet  he  flal^ 


V  *'»j  :;\^  -  ^.  -  \^  -,r  r-'  :  «  .\'.;>.  T-t.  1-  £.'  i?  Gt^-  «• 
....  !^  y.  ^  ^.  ^^^  _  _  ^^,  .  ._  _  .  ^  .^^_  _  ._  rj-ruf  declared 
•    :      *     ...     ..      -. ...:.. ,._,     .:'•.><*  i-i  aSauh 

-M  .;;••.     .,       :    ■   ■      ,  ..- V  .Vij.   v,ru-:\  i-i  /.  r^f-iitbeplan- 
.  ■       ,'   ,\:u       ^       ,-    '.   -   ^:  :a.  x-:.   *:.   :.--   li  ij^;^  a.tdthert 

'     *v     •  •       ':  V    :k.-:::  ...  -x  irrn  rijr.ei  ivay.  aad  Other 

ii.  -^  V.  s.  .,,'  .^.:.  :v,:  ^n:i-  js  ••  .rr^^^i.  JOicor  roll*^^^ 

ihcrtoa 


V. 
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thereon  of  the  value  of  looj.  did  take,  break  and  pull  down, 
and  other  goods  and  chattels  of  the  plaintiff,  to  the  value  of 
lo/.  did  take  and  carry  away.  There  was  ano'.her  count  var)-- 
ing  very  little  from  the  firft.  Upon  not  guilty  pleaded,  the 
jury  found,  that,  of  all  the  prcmifes  laid  to  the  charge  of  the 
detendant  he  was  guiitv,  except  as  to  the  taking  away  the  goods 
and  chattels  in  the  declaration  mentioned,  and  aflcifed  the  da- 
ma;^es  to  the  plaintiff  by  reafon  thereof  to  ^J. ;  and  as  to  the 
taking  away  the  faid  goods  and  chattels  they  found  the  defendant 
not  guilty.  Upon  this  verdi6l  there  was  no  certificate  of  the 
judge,  that  the  affault  and  battery  was  proved,  or  that  the  free- 
hold  or  title  was  in  queflion. 

And  the  queftion  was,  whether  the  plaintiff  fhould  be  intitled 
to  full  cods,  his  damages  being  found  to  be  under  401.  and, 
whether  the  cafe  was  within  the  jlai,  22  &  23  Car.  2.  c,  g-Jc^. 
136?  That  if  it  was  within  it,  the  plaintiff  was  clearly  not  in- 
titled  to  cofts,  becaufe  the  judge  who  tried  the  caufe  hath  not 
certified  as  that  ftatute  requires. 

The  plaintiff  having  had  his  full  cofts  taxed  by  the  prothono-, 
tarv,  the  defendant,  upon  motion,  obtainc<l  a  rule  for  the  plain- 
tiff, to  fhcw  caufc  wliy  fuch  taxation  Ihould  not  be  fet  afide, 
upon  this  ground,  that  the  plaintiff  is  not  intitled  to  full  colls, 
his  damages  being  under  40.^.  and  the  judge  not  having  certified 
upon  thejlaiuid  22  W  23  Car.  2.  c.  g.Jecl.  136. 

Lord  Chief  Juflice  TVil/es,  in  giving  his  opinion,  Hiicf,  That  by 
thejldt.  oi  Gloucejln,  6  Ed.  i.  c.  1.  the  plaintiff  Millournc  was 
intitled  to  his  full  cofts,  unlefs  fome  fubfequent  ftatute  hindered 
or   prevented  him;    that,    with  refpctt  to    the  Jfat.    4;^    FJiz. 
c.  6.Je8.  2.  the  plaintiff  muft  have  his  full  coih  in  all   calcs 
in  which  (before  that  ftatrite)  he  had  them  by  the   ftatute  of 
Cloucejler^  unlefs  the  judge  certifies  upon  the  43  Eiiz.   c.  6. 
to  prevent  his  having  cofts;  but  that  there  never  had  been  nny 
fuch  certificate  upon  the  43  Eliz.  fince  the  time  of  the  nuki'ig 
thereof,  which  occafioncd  the  making  xhejiat.  2?.  <3  23  Car.  2.  See  i  v/ilfoa 
c.  g.ficl.  i2,6.—Willa  Chief  Juftice  further  faid.  That  it  was  93j^^.^»JfJ^'» 
true,  that  immediately  after  the  making  of  ihcjlaf.  22  £?  2^C:ir.  a  certificate ' 
2,  it  feemed  to  be  the  opinion  of  the  judges  and  clHccrs  of  the  upon 43 
courts  at  Weftminjler^  that  that  ftatute  extended  to  oti^er  aftions  ^'*'' 
befides  thofe  oi  ajfault  and  battery,  <inA  anions  of  troh)dfN  (juare 
claufum /regit,  from  '^Ktb.  1216?  247.  But  that  ever  lince,  about 
the  25th  year  of  Car.  2.   it  had  been  the  conllant  and  uniform 
refolution  of  the  courts  at  Wcjlminjltr,   that  xhcjlat.  22  G?  23 
Car.  2.  c.  g.fcB.  136.  was  not  to  be  extended  to  other  a6iions, 
but  to  be  confined  to  aftions  of  ajfault  and  battery  and  trefpafs 
quarc  claujumf regit.     Tito.  Ray m.  /^%j.     T.  Jones  2'^2.  2S'io:uj. 

Y  2  2^8. 
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8,58. — But  he  (Chief  Jufticc  Tulles)  faid,  that  the  rearons  give* 
in  fonic  books  tor  taking  cafes  out  of  the JIcU.  22  tf  2^Car.  2. 
wrrc  idle,  as  that  tliere  was  dejlruclionyj'poliatton  of  a  chattel*  or 
n/portauit  of  a  chattel,  that  this  fecmed  to  fhew  an  endeavour  in 
tlic  judges  to  find  out  reafons  for  taking  cafes  out  of  that  ftatute, 
and  bccaufe  they  could  not  find  good  ones,  they  were  wiilirig  to 
give  any;  for  (he  faid)  thaijpoliation  or  afportavit  of  a  perfoi"ul 
chattel  could  not  amount  to  evidence  that  the  title  of  the    land 
was  in  nucftion,  which  was  requifite  to  be  certified  to  bring  tLe 
cafe  within  the  J/ at,  22  &  2^  Car.  2.     This   was  all  that  \Kzt 
cited  (by  Serjeant  JVi/fon)  of  the  cdik  oi Milburne  ^nd  Reade^  upon 
tlic  debate  of  the  cafe  at  bar ;  but  as  the  Reporter  flatters  him- 
frlf  that  the  reft  of  what  Lord  Chief  Juftice  trtlks  and  the  otfcer 
judges  faid  in  the  cafe  oi  Milburne  and  RfaJg,   may  not  be  dif- 
pleafing  to  the  reader,  the  Reporter  will  here  fet  the  fame  do  vn 
in  the  very  words  he  took  it. 

The  late  Chief  Jufticc  T!':!/€S  proceeded  to  give  his  opinion  in 
the  cafe  of  M.Ihifn^  and  R':ade^  as  follows,  wz. 


.^  ring  my  opinion  in  this  cafe,  that  the  plaintiff -3///- 
^  W..^   .    .^;,v:.*  is   intituled  to  full   cofts  without  a  cenificaic  from    ite 


Thf  «i\M»nJ  *•   In  »;ivi 


J^V»M  u'**  J"^^>5>'  *4'^^*^  the  /?.;/.  22  3  z*;i^Qxr.  «.  Ido  not  at  all  rely  upon  an 
^^^}^*lln.•  •:  ^.  •/j:,/.  Of  xht/fo^uitioH  of  a  cluitel,  but  lay  them  quite  our 
«^««KrAit,  of  the  caio-  What  I  rely  upon  h,  that  the  plMti/iff  jm  no  caft 
ft  :,•  T  t\c  ^^-^Ji^fs  c^t  uiS^r  ^ci.  riz<dj  tki  ccrtificaUofajy^lc 
;,**</;;.>  iivc  .V  rjb/y  ivl^,  ::.:  rt\:r  in  cSicns  ^  aJfauU  and 
f^:::'\,  /•  t*.-  f<:i  ,•*-•?  ^.'-Jwi-T/Vy/,  which  is  the  loundation 
ot  the  juJc^icnis  :::  tl'^e  cafe*  of  J'^nn  and  Pitlsps,  1  SalL  208. 
^x::ov<  ;u  u:.>.  10-^  and  T'-'zl  Is.  and  &rr^  in  CB.  P^^- 
•  <»\,\  i»  ca  Kxh  i*rivh  cilcs  l^tojiii  E\-fe't*;  the  judges,  in 
^u  .i'.-r:  ot  ;>s^,e  ciiVs,  roii  ar.v  rrgariio  ibc  'i:^*:jticn  ortfff^- 
••;,<;.*  r^  *  :r%  mi  i*i  y,,  :I^e  ccun  wcu'i  r.oc  go  upon  the 
rf  ,v-  ,:;;  v't  :I'X'  hix.  uV,  o:\-i-v  uii  cei^rrsian:  was  d«  found 

<^r  ^Vx-'jV  *s  i;"?c*rsi  rrccr.  Uj^  r:i:c::s  ibff*-  give  in  the  cafe, 
>*Su>,  v.v,  ;V*«;  **;-«>;  £jc'^^  cvr^^i*  cc:>  i^  :uch  cafes  whcftthe 
:.*.Wx^>  ct*"-  xX:t  '1 .  A:r'i  :">rv  .^zr  c^.-r  r.  jr-Iy  is  cfz^haO^' 
.  --.  A*s\  .  **^i*  4-i'£-  ^'^J  ■i.n—Tf.2:  zzc  i^  11  S  ijCar.  2. 
j>v  CO  *  ,  .-v'n-  xV»f*  Kt:  :^,*^•>  iv-^  *;*- »  :^tf=i  upon  the 43 
••.',.,^  'V  .c  --<AiX  ^iCi^.*  rSr.-r^  irLTccr  a*  to  tncm;  J»* 
jiv.-    ;\-     -.     ti  ^^  ft  /-   .  1-  i>tf  j.-k-T-rr  ci:::3«  lu^Tt  M* 

V*  .  .  ».  «.-•  •  ;.  .  wx.o.^  i»  iii:?  \-"£r;-2«  p-irftaiil  W  ^ 
*,\      ^  .  R-  ,v  i..  a:»k  a:t:'jiTs  TtrriJ^iTik-.  y^-itsx^  tbcteonbc 

i;x  Aw^  ,\i.  rjviiut^  ii*  cA>\a^  jc uii  -Jiz  itf  gjac>>  3^  tltff  ^^ 
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be  confidered  out  of  the  Jlai.  22  fi?  23  Car.  2.  and  in  fuch  cafes 
the  plaintiff  (though  his  damages  are  found  to  be  under  40J.) 
fliall  be  intitled  to  full  cofts,  by  the  Jat.  of  Glouctjler :  but  if 
the  judge  thinks  the  fuit  very  frivolous  and  vexatious,  he  may 
deprive  the  plaintiff  of  the  benefit  oi  the Jatute  ofGlouuJUr,  by  ^^^i^'.^^ 
certifying  under  the  43  Eliz.  by  which  the  plaintiff  will  be  in-  the  firft  judge 
titled  to  no  more  cofts  than  damages,  and  to  lefs,  if  the  judges  wb6ccrti6ed 
think  fit ;  and  I  hope  that  good  Jiatutt  will  be  put  in  uie,  as  I  ^^  j^j'^^^f 
have  led  the  way  by  certifying  upon  it  very  lately.  deprive  plain- 

tiff  of  cofts. 

The  next  ftatute  concerning  cofts  is  the  8  £?  9.  W.  3.  f.  10. 
ftS.  4.  which  for  preventing  wilful  and  malicious  trefpafTes 
enads,  that  in  all  aftions  of  trefpafs,  wherein  at  the  trial  of  the 
caufc  it  Ihall  appear  and  be  certified  by  the  judge  under  his  hand 
upon  the  back  of  the  record,  that  the  trefpafs,  upon  which  any 
defendant  (hall  be  found  guilty,  was  wilful  and  malicious,  the 
plaintiff  (hall  not  only  recover  his  damages  but  his  full  cofts  of 
fuit;  any  former  law  to  the  contrary  notwithftanding. 

This^d^  of  8  G?  9  W^.  3.  f.  10,  feci.  4.  plainly  (hews  that  the 
legiftature  did  not  underftand  thejiat.  of  22  G?  23  Car.  2.  in  the 
fame  manner  as  the  courts  of  law  did,  viz.  to  confine  it  to  two 
forts  of  aftions,  but  that  it  extended  to  all  other  perfonal  a6Uons, 
for  the  8  W  9  i^K.  3.  was  intended  only  to  relieve  in  the  very 
fame  fort  of  aftions  as  the  Jlat.  of  Car.  ?..  did,  but  gave  cofts  S^*^*  '*  9 
upon  a  different  principle,  not  to  prevent  frivolous  and  vexatious  ^^il^je'to 
fuits  as  thejiat.  oi  Car.  2.  did,  but  to  prevent  wilful  and  mali*  prevent  all 
cious  trefpafTes,  and  that,  not  malicious  in  lands  onh',  but  of  all  w.lful  and 
forts;   and  if  the  legHlature  thought  the /tat.  of  Car.  2.'  took  JJclp^J^*^ 
away  cofts  from  no  trefpafTes  beficles  claujum  Jregit  and  ojfaidt 
and  battery,  they  could  have  no  reafon  for  making  thejiat.  8  & 
9  fV.  3.  c,  \o.JeEi.  4.  general,  and  to  be  extended  to  all  tref- 

EafTes;  but  in  order  to  reconcile  the  two  aftsof  parliament  there  but  feme  haft 
as  been  a  conftruftion  put  upon  the  latter,  which  1  will  not  o^""  e^xtindt 
adhere  to;  which  is,  that  thejiat.  of  JV.  3.  extends  only  to  xocimnjum 
claufufn  fregit,  and  that,  in  faft,  there  hath  been  no  certificate  Z''^' »  ^'\i^ 
upon  thztjidtute,  but  only  in  trefpafs  auarc  clau/umfrent,  though  ChH'Jufticc 
the Jiatute  is  not  reftriftive,  but  fpcaks  generally  of  all  trefpijjts,  thought  con* 
and  was  made  to  prevent  wilful  and  malicious  trefpafTes ^<f;2<rrfl//v.  trtry. 
But  there  are  other  aftions  of  trefpafs  bcfides  that  oi  claufumjre^ 
giit  wherein  I  will  grant  certificates  upon  this  Jiatute  though 
none  were  ever  granted  before^ 

Indeed,  in  aftions  for  taking  goods  and  chattels  merely,  I 
will  not  grant  certificates  upon  this  Jiat.  of  JV.  3.  for  the  ab- 
fnrdity  ol  it ;  becaufe,  as  wc  have  determined  that  thejiat.  22 
£?  23  Car.  2.  extends  only  to  claufumjregit,  it  would  be  ridicu- 

V  2  lous 
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lous  to  certify  in  perfonal  trefpaffcs,  becaufe,  tlien  the  plainti  flf^ 
thougli  his  damages  found  exceed  not  40J.  will  have  full  cc^-  X^' 
upon  the  ftiUute  of  Gloucefter^  unlcfs  the  judge  certifies  upon  t_  "4-^e 
43  Ebz,  to  prevent  his  having  full  cofts  ;  and  the  cafe  in  whi-.^:rli 
I  will  ccrtity,  upon  the  8  £*?  9  W,  3.  c.  \o.  feS,  '4.  (though  K:r-:^<jt 
a  trefpafs  quare  claufum  frtfgitj  is  an  aftion  of  trefpafs  for  a  ^kz^^^ 
luntary  and  malicious  ojfault,  which  is  not  attended  with  a  b^  sa.t- 
tcry,  for  I  cannot  certity  upon  the  flat,  oi  Car.  2.  for  an  afiW^  xjlt 
only,  hut  I  muft  certify  by  the  exprefs  words  o{  that  Jtatute  L    tmat 
the  ajfault  and  hattny  was  fufficiently  proved.   •  Suppofe  a  r*r~i,an 
draws  his  fword  and  fwears  he  will  ftab  me,  and  makes  a  paf^s.      at 
me,  but  mifTes  me,  in  this  cafe  I  do  not  certify  upon  the  Jiat  ^      of 
22  c?  23  Qir,  2.bccaufe  there  was  no  battery;  but  I  will  cer^^:  i  fy 
upon  the  8^9  TK  3.  c.  10.  feff,  4.  that  fuch  trefpafs  or  off^:^  ^dt 
was  wi/fd  and  maliaous,  and  let  the  defendant  deliver  hin^  XVlf 
from    coils  how   he  can;    and  fuch  a  dangerous  affault  n^  ».a  oh 
better  defcrves  a  certificate  upon  the  8^9?^.  3.  than  nx  ^»^Tiy 
cafes    of  afTault   and    battery  do,    upon  tht  flat,  of  22  fi?         53 
Car.  2. 

I  fhall  only  take  notice  of  two  or  three  more  little  cafes  wTx  i  ch 
do  not  come  up  to,  or  influence  the  prefent ;  fuch  as  Corrm^tu 
420.  Carth.  224,  225,  2   Vent.   180,  19.5.     All  thofe  cafes.        sxt 
plainly  within  xhtflat.  of  the  22  ^3^  zr^Car.  2.  in  which  cafe^    '«:he 
plaintiff  could  not  have  more   cofts  than  damages,  if  the  Isi^tter 
were  under  40^.  except  the  judge  certified,  for  in  all  thofe  c  ^t  Ces, 
the  trefpafs   was  committed  upon  t.iings,  for  which  trefpafi^     *hc 
title  of  the  land  muft  come  in  qucftion,  for  thofe  cafes  %.^^^rc 
eitheryi;?-  pulling  up  or  thromng  down  a  ked^e^  or  diggings      ^^ 
foil^  ox  [topping  a  water -courfe  and  overflowing  the  Tand^         ^'J 
which  arc  trefpaffcs  upon  the  land,  therefore  within  \h^fta^'^     01 
22  6?  23  Crtr.  2.     And  if  the  judge  would  not  certify  that     *nft 
title  of  the  land  came  in  queftion,  the  courts  did  right  ira       ^' 
fufing  full  cofts.     The  two  cafes  in  2  Vent.  180,  195.  arc    l^^^*^ 
claufum  f regit s^  and  are  not  merely  perfonal,  and  that  is  the    «"<«- 
fon  Lord  Chief  Baron  Gilbert  went  upon  in  Butler  and  Re^^^^^^^ 
Gilb.  195,  196.  which  was  folemn^y  determined. 

Objraion  to  It  is  ohjefted  that  the  plaintiff  Milburne  fliall  not  have  ^^"'* 
MUbufne"*  cofts  in  this  cafe,  becaufe  part  of  the  verdift  is  within  the  /2^* 
vor/'w  Rcide.  of  the  22  &  23  Car.  2.  and  that  therefore  the  judge  ougti^  J^ 
have  certified,  that  the  trefpafs  in  the  declaration  is  not  only  *^ 
taking,  breaking  and  pulling  down  a  ftandard  and  roller,  wt»  '^" 
are  perfonal  chattels,  but  alfo  for  zxvaffaulty  battery  and  wound*  ^S* 
and  the  defendant  is  not  found  guilty  of  breaking,  &c.  the  ^^^^ 
dard  and  roller  only,  but  is  alfo  found  guilty  of  the  ajfau/t,^  ^^^' 
tery  and  wounding;  and  though  the  breaking  the  ftandard  is   o^ 
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:f  the  fiai^  of  the  22  tf  23  Car.  2.  and  the  plaintiff  (hall  have 
lis  full  cofts  upon  that  without  a  ccitilicate,  yet  the  ajfaidt^ 
Sattery  and  wounding  is  expreisly  within  ihcjiatute;  and  as  the 
lamages  found  are  under  40J.  the  plaintiff  fhall  not  have  full 
:oIls  unlefs  the  judge  certifies  that  the  ajfault  and  battery  was  fuf- 
iciently  proved  :  but  I  am  of  opinion  that  will  not  alter  the  Anfwor. 
:afe,  and  the  plaintiff  mull  have  lull  colls  without  a  certificate 
lotwithflandin^  the  defendant  is  found  guilty  of  the  ajfault^  bat^ 
cry  and  wounding:  for  as  the  defendant  is  found  guilty  of  other 
lungs  in  the  declaration  for  which  the  plaintiff  is  clearly  intitled 
o  full  colls,  the  finding  as  to  the  ajfault  and  battery  Ihali  make 
10  alteration. 

It  is  further  objefled  that  the  trefpafs  of  breaking  the  flan-  ad  Objcaion 
lard  and  roller,  is  fuch  a  trefpafs  whereon  the  title  of  the  land  5«  *'"'/«»»• 
night  come  in  qucftion,  and  fo  a  certificate  is  neceffaiy  to  carry  w/wRlide. 
;ous ;  but  the  title  of  the  land  in  this  cafe  could  not  come  in 
juellion  as  tlie  ftatute  requires,  which  fays  that  the  plaintiff  Ihali 
lave  no  more  cofts  than  damages  where  the  damages  are  unde;* 
\os.  unlefs  the  judge  certifies  that  the  freehold  or  title  of  the 
and  mentioned  in  the  declaration  came  chiefly  in  qucftion  ;  now  Anfwcr. 
his  trefpafs  upon  the  ftandard  and  roller  is  not  laid  to  be  done  on 
\ic  land  of  the  plaintiff,  or  on  any  jjarticular  land,  but  generally 
n  the  parifh  of  A.  which  plainly  Incws  that  the  title  of  the  land 
:6uld  not  come  in  queftion  as  the  ftatute  requires,  and  fo  out  of 
he  ftatute,  and  no  need  of  a  certificate  within  the  meaning  of 
he  ftatute,  and  it  would  be  impoffiljle  to  be  made  in  this  cafe, 
here  being  no  land  laid  in  the  declaration. 

As  to  the  cafe  of  breaking  ftalls  or  ftandings  in  a  market,  the  Raym.  487. 
)laintiffhad  full  cofts  without  a  certificate,  becaufe  it  is  out  of  *  J?"'*^J' 
he7?fl/.  22  G?  23  Car.  2.  it  is  a  damage  to  a  chattel,  the  freeliold  ofiLiosV 
)f  the  market  could -never  come  in  queftion  upon  fuch  aftion, 
md  it  was  not  concerning  the  land ;    for  a  perfon  may  have  a 
•ight  or  licence  to  ereft  ftalls  in  another  perfon's  market,  or  foil, 
md  it  doth  not  follow  that  tlie  perfon  whofe  ftalls  were  broken 
ivas  owner  of  the  ground.     So,  of  the  ftandard  and  roller  in  this 
:afe. 

There  was  an  argument  ufcd,  fuppofing  that  the  plaintiff  Argument 
could  not  have  full  cofts  in  this  cafe,  becaufe  the  damages  are  rorinceafe 
Found  to  be  under  40J.  unlefs  he  Ihould  entitle  himfclf  by  a  pro-  **** 

per  certificate,  yet,  there  ht\v\g2i  wounding  laid  in  the  declaration, 
and  alfo  found  by  the  verditfc,  the  court  may,  upon  view,  £s?r. 
increafe  the  damages  to  above  405'.  and  then,  beyond  difpute,  the 
plaintiff  will  be  intitled  to  full  cofts  upon  the  ftatute  of  Glouceftfr^ 
md  needs  no  ceitificatc.     But  there  has  been  a  cafe  in  1  Ld.  Anfwer« 

V  4  Raym. 
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Raym,  566.  cited  in  point,  where  there  was  a  woundins  laic^  va 
the  declaratioa,  and  alfo  found  by  the  verdi6V,  yet  held  tb.  sail  it 
would  not  carry  cofts;  and  the  rather  not^  for  two  reafons.  ijl^ 

That  a  wounding  is  laid  in  eveiy  declaration  of  j^tt/Zflnrf^*  ^^Ury 
of  courfe,  and  -it  is  not  material  whether  the  verdift  finds        any 
thing  about  it  or  not ;  for  I  never  knew  in  my  praftice,         that, 
upon   not   guilty   to   the   whole   count  of  ajfatdt  and  baS^Ury^ 
wounding^  iic.   would  be  neceflary  to  find  the  defendants,  not 
guilty   of  the  wounding.     A    mayhem   or  grievous  woux — ^J  ji 
of  courfe  thrown  into  declarations,  and  we  cannot  increaf<^^  the 
damages  upon  a  general  wounding  in  a  declaration  and  vtr-^tdiQ  • 
befides,  wnere  the  damages   are   only    found  under  40/^      the 
mounding  muft  be  inconuderable,  fo  that  /  lay  no  zmght  ^^utall 
upon  the  wounding.      The   other  reafon  againfl  the  wou:  ^sdinjr 
being  material  is,  that  the  judge  is  not  bound,  or  conclud^<i  hy 
the  verdift,  becaufe,  if  he  was,  there  would  be  no  room    for^ 
certificate,  but  the  power  of  certifying  is  left  to  the  judre,  la 
the  jury  find  what  they  will,  fo  that  the  damages  given  do  not 
exceed  40J.  and  as  the  judge  is  not  bound  by  the  jury's  jfind- 
ing  a  battery^  no  more  is  he  bound  by  the  jury's  finding  a 
woundwg. 

I  found  my  opinion  upon  the  reafon  in  Salk,  208.  Venn  verfui 
Philips,  and  Thompfon  and  Berry.  Pafch,  7  Geo.  2  C.  B,  with- 
out  regard  to  afportavU  ox  fpoliation,  which  is,  that  there  is 
no  cafe  within  ih<t  ftat.  22  0  23  Car.  2.  but  trefpafs  quare 
claufum  Jregit^  and  a/fault  and  battery,  and  that  in  all  other 
cafes  a  plaintiff  who  recovers,  upon  a  perfonal  aftion,  damajcs 
under  40J.  is  intitled  to  full  colls  upon  the  fiatute  of  Qlouum, 
without  any  certificate  upon  thfiftat.  22  &  23  Car.  2.  unlets  he 
is  prevented  of  that  benefit  by  a  certificate  upon  the  43  of  £/«• 
c.  6.  therefore  in  my  opinion  the  plaintiff  Mxlburne  is  intitled  tq 
his  full  cofts. 

Abney  Juftice — I  am  of  the  fame  opinion  with  my  Lord  Chief 
Juftice. 

Burnet  Juftice. — I  am  of  opinion  that  the  plaintiff  Afi/ftf^' 
muft  have  full  cofts ;  and  firft  I  (hall  ftate  the  verdift  and  fee  of 
what  the  defendant  is  found  guilty ;  for  what  he  is  not  found 
guilty  of,  muft  be  laid  out  of  the  cafe.  He  is  found  guilty  of 
the  afjault,  battery  and  wounding,  and  alfo  of  treading  upon  fl»» 
JpoiRyig  the  coals,  and  breaking  and  fpoiling  tU  ftandard  m 
roller  oj  the  plaintiff . 

In  what  CAfei 

the  court  wHi  I  fhall  now  mention  the  wounding,  to  lay  it  out  of  the  c«c; 
»a«s^''  ^  ^^  *^  ^^"^'  ^^^  °^^  ^^y  ^"  rnaykem,  but  in  wounding  fpc<^!*Jj[ 
1  Wiifon  5.  dcfcriW 

s.  p. 
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ifcribcd  in  the  declaration,  or  certified  by  a  judge,  or  made  out 
T  affidavits,  the  court  have  thought  thcmfclves  intitled,  to 
creafe  the  damages,  but  this  is  laid  as  a  general  wounding, 
id  thrown  in,  of  courfe,  and  as  to  increafmg  the  damages,  that 
not  now  before  the  court,  for  there  is  no  application  about  it, 
id  therefore  muil  be  laid  out  of  the  cafe. 

The  whole  will  therefore  depend  upon  the  defendant's  being 
und  guilty  of  an  ajfault  and  battery^  and  oi /polling  of  ptrfonal 
4ittds^  upon  which  there  is  no  certificate,  although  the  da- 
ajges  found  are  under  40J.  and  the  queftion  is,  whether  a  certi- 
:ate  is  neceflary  to  intitle  the  plaintiff  to  his  full  cofts  ? 

The  fiT^Jlat.  is  the  43  of  Eliz.  c.  6.  and  by  that,  in  perfonal  By  ftat.  4) 
lions  where  for  ajfault  and  battery^  or  where  the  titU  or  in-  £'«*•  •«»  what 
criiance  oi  the  land  was  concerned,  the  plaintiff,  thouCTh  he  ^y'jj^j^5 
^covered  ever  fo  fmall  damages,  would  be  intitled  to  his  full  privedoffiaU 
>fts  upon  the  ftatute  oi  Glouccjler ;  fo  he  would,   in  all  other  wiU 
?rfonal  adions  if  the  judge  did  not  certify  to  deprive  him  of 
lem ;   but  the  judge  had  a  difcretionary  power  to  exclude  the 
laintiff  from  full  cofts,  where  his  damages  were  under  40.f .  in 
1  perfonal  aftions  but  thofe  of  ajfault  and  battery,  or  where  the 
tU  or  inheritance  is  concerned ;  for,   in  thofe,    he  cannot  cer- 
fy  to  deprive  the  plaintiff  of  his  full  cofts  ;  and  though  no  ccr- 
ficates  have  been  granted  upon  i\\e  Jlat,  a^  Eliz,  until  very 
itcly,  viz.  one,  bv  my  Lord  Chief  Juftice  WitlcSy  yet  many  books 
ike  notice,  that  luch  certificates  might  be  grantea.  2  Mod,  141. 
tyUman  verfus  Patiick,   The  reafon  why  the  judges  have  always  TherMlba 
efufed  to  certify  upon  the  43  of  Diz.  has,  perhaps,  been,  that  ^hy  this  Us. 
s  caufcs  were  very  injudicioufly  tried  in  inferior  jurifditbons  in  {^"^^   **  "** 
he  county,   the  courts  of  We/hninjler  would  not  fo  far  refent  the  ure. 
ilaintiff's  coming  into  IVeflfmnJUr -hall,  as  to  certify  upon  the  43 
>f  Eliz.  to  deprive  him  of  full  cofts,  where  his  damages  were 
inder  40J.  efpccially,   as  he  had  an  evident  right  to  fue  fome- 
%here,  as  appears  by  his  obtaining  a  vcrdift,  as  they  thought  it  a 
aw  too  fcvcre  to  confine  n>cn  to  lue  in  the  county  courts,  where 
he  judges  arc  frequently  fo  incapable  of  determining  properly; 
lowever  the  defendant  was  intitled  to  a  certificate  upon  the  43 
yl  Eliz,  to  deprive  the  plaintiff  of  full  cofts,  if  the  judge  in  his 
lifcretion  fhould  think  the  cafe  dcfer\xd  it. 

The  next  flat,  is  the  22  S?  23  Car.  2.  which  although  it  mfn-  Stat.  %%k%% 
tions  not  only  aftions  oi  ajfault  andbutt^r\\  and  tri/pajs,  but  other  ^'«r.  1.  eon- 
perfonal  adions  in  general,  yet  the  conurufiion  tliereupon  has  BuVnetUft. 
been,  to  reftrain  this  ftatute  to  take  in  two  cafes  only,  which  are 
trefpafs  auare  claufum  /regit,  and  ajfault  and  battery^  and  the 
fipaion  of  fuch  conftru6tion  was  this,  viz.  the  ftatute  ciia6ls,  that 

in 


n  put  I 
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in  all  aftions  of  Irffpafs,  ajfauli  and  battery^  and  other  btrfart^Ji 
aBions,  wherein  the  judge  Ihall  not  certify  ^xioffault  ana  bat£^'r^ 
fufficienily  proved,  or  that  the  tiiU  of  the  land  did  conie        in 

aueftion,  there  fliall  be  no  more  cofts  than  damages,  where  "ttc 
amages  found  arc  under  405. ;  fo  that  although  the  firft  wc:>-r^4$ 
are  general,  yet  by  the  latter  words,  atlions  are  rellrained  to 
fuch,  wherein  there  can  be  fuch  certifying  of  the  batUry  or"  the 
like.  Kthle^  (though  an  inaccurate  reporter,  yet  a  toler^ljle 
hiftorian  of  the  law,)  proves  to  us  that  there  was  fome  dou!>^  in 
the  courts  foon  after  this  a6l  of  parliament  of  22  i^  23  Can  ^  2. 
3  Kcb.  31.  Brown  and  Taylor,  was  an  aftion  on  the  cafe  for*  <:^i(. 
turbing  the  plaintiff'  in  his  common,  and  one  penny  damsfc-^^ei, 
and  an  allowance  of  full  cofts  was  pbjefted  to,  there  bein^  no 
certificate  on  the  trial ;  but  the  objeftion  was  over-ruled  5  for 
by  the  courts  "  it  has  been  refolved  by  the  major  part  of  the  ju  d  ge$ 

01  England,  that  the  flat,  of  22  &  2^  Car.  2.  extends  only^    to 
trejpafs,  a/fault  and  battery,  and  not  to  a6lions  upon  the  cafe,     or 
to  ajfumpjits  or  fuch  like;'*  but  this  book  doth  not  confine    it  to 
trelpafs  quare  claufum /regit  in  words  ;  but  to  be  furc  it  is  Ho   be 
intended,  becaufe  the  certificate  iis  only  pofTible  in  thefe     Cnvo 
cafes;  the  next  cafe  is  in  3  Keb,  121.  which  is  anafiionof  t  jref- 
pafs  for  breaking  the  plaintiff's  net,  and  there  being  no  c^iti- 
iicate  that  the  title  was  in  queflion,   and  no  title  in  the  decla- 
ration, the  court  refufcd  to  give  more  cofls  than  damages  ;     t.hi% 
is  contrary  to  the  former  cafe  in  3  Keb.  31.     And  the  judges  by 
that  determined  that  ihc  Jiat.  ot  22  &  23  Car.  2.  was  not  con- 
fined to  trefpafs  quiue  claufum  (regit  only,  but  takes  2«  other  j>er- 
fonal  trefpalles.     The  next  rcfolution  is  in  3/fei.  ^(^.Orpzu^oi 
verfus  Holdcn^W\\\z\\  is  contrary  to  3  Keb.  121.  and  agreeable  to 

2  Keb.  31.     The  next  cafe  upon  the  fame  fubjeft  is  3  Keb»  ^6g, 
Picer  verfiis  Stanton,  fed  adjournatur.     After  thefe,  comes  the 
cafe  in  T.  liaym.  487.     2  Jon.  232.     2  Sho.  258.  and  that  y'n% 
quite  like  this  cafe,  the  trefpafs  was  laid  generally  in  the parijk, 
as  this  is,  and  not  fpecially  in  any  land  of  the  plaintiff^  fo  as 
to  bring  the  title  in  quoftion,  and  the  court  held  it  out  of     tbe 
ftatute,  and  lull  cofts  were  given,  although  there  was  no  cer- 
tificate;  and  fince  that  cafe,  there  have  been    many  uniform 
judgmetits,  where  an  atlion  of  trefpafs  of  a  perfonal  chattel  has 
been  held  out  of  ihc  flat,  of  22  £?  23  Car.  2. 

A  trefpift  An  objcflion  lias  been  made,  that  in  this  cafe  the  caufc  of  af^jon 

upon  a  per.  is  part  of  it  within,  and  part  of  it  out  ot  the  Jlat.  Car.  2.  Tnc 
[rn*!t'^«hii  #*"^^  ^'^^  ^^^^^O'  ^^^""^1  by  the  verdia  is  clearly  nnihin  the 
»a  &  »3  Car.  ftatute,  and  "if  there  had  been  nothing  more  found  the  plainCw 
»•  could  not  have  had  full  cofts,  unlefs  the  judge  had  certified  tWt 

the  ofault  and  buttery  was  fufficiently  proved ;  but  hereis.bcfi^* 
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tkai^  a  trefpafs  found  upon  a  pirfonal  chattel^  which  is  clearly  out 
of  the  (latutc ;  and  if  that  had  been  only  found  by  the  verdi6t, 
he  plaintiff  would  as  clearly  have  been  intitled  to  full  cofts 
Mrithout  a  certificate,  although  his  damages  had  not  amounted  to 
ibove  401. 

And  I  am  alfo  of  opinion,  that  though  this  verdifl  finds  one  joftice  Bar- 
rcfpafs  within  the   ftatute,    and    another   out   of    it,    yet   the  nctf  1  reafon 
lUintiflf  will  be  intitled  to  his  full  cofts  although  his  damages  h/^ffou    " 
;xceed  not  ^s.  and  although  the  judge  hath  not  certified ;  and  colli. 
[  go  upon  this  foundation,  bccauie  fuch  a  conftruftion  will  be 
or  the  benefit  of  the  defendant ;  for  the  plaintiff  is  lefs  vexa- 
ious  by  including  all  the  injuries  in  one  atiion,   he  might  have 
'cparated  his  caufcs  of  aftion,  and  divided  them  into  two  fuits, 

0  tliat  the  defendant,  as  he  is  found  guilty  of  all  the  injuries 
null  !iave  paid  the  cofts  of  both  the  adions ;  upon  one  action, 
without  a  certificate,  and  upon  the  other,  with  a  certificate; 
ivhereas  in  the  prefent  cafe,  he  will,  upon  our  conftruftion,  only 
pay  the  cofts  of  one  aftion  :  in  the  cafe  of  Latrly  and  Fry^ 
Com.  Rep,  19,  20.  trefpafg  quare  claujufn /regit ^  and  kis  corn  there 
^rowing^  cut  and  carried  au^ay^  it  appears  the  caufc  of  aftion  was 
partly  within  the  ftatute,  and  partly  out  of  it ;  the  jury  found 
the  aefendant  guilty  of  breaking  the  clofe  and  cutting  the  corn, 
but  not  guilty  as  to  carrying  it  away,  damages  loj.  there  was 
10  certificate ;  the  court  rcfiifed  to  give  full  cofts  for  want  of 

1  certificate,  bccaufe  the  trefpafs  found  by  the  jurj'  was  within 
he  ftatute;  but  after  fcveral  debates  the  court  inclined  to  be  of 
pinion  to  have  given  full  cofts,  if,  befidcs  finding  the  defend- 
nt  guilty  of  breaking  the  clofe  and  cutting  the  corn,  they  had 
Ifo  found  him  guilty  of  carrying  it  away ;  then  the  cafe  had 
cen  exaftly  parallel  to  this  cafe  of  Milburne  and  Readc,  for 
len  the  jury  would  have  found  one  trefpafs  that  is  within  the 
ratute,  and  another  trefpafs  out  of  the  ftatute. 

As  to  aftions  of  trefpafs  quare  claufum  [regit  for  digging  the 
laintiff's  foil,  or  pulling  up  his  hedge^  &c.  or  over/lowing  his 
and,  thcfe  being  injuries  immediately  to  the  freehold,  and  it  be- 
ng  poiFible  for  the  title  of  the  land  to  come  in  queftion  in  fuch 
i6iion,  the  plaintiff  fhall  not  have  full  cofts  without  a  certificate, 
:>ecaufe  it  is  a  cafe  within  the  ftatute,  and  whereupon  the  judge 
might  certify  that  the  title  of  the  land  came  in  queftion.  But 
if  the  plaintiff  had  declared  further,  as,  that  befides  the  break, 
ing  and  entering  the  clofe  and  pulling  up  the  hedge,  the  de- 
{cndsaithad  carried  it  away,  and  the  jury  had  found  him  guilty  of 
the  latter  as  well  as  the  former,  he  (plaintiff)  Ihould  have  his 
full  cofts  without  a  certificate,  Comyns  20.     The  pulling  up  the 

hedge. 
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hedse^  IS  a  plain  injury  to  \\\t  freehold^  but  when  it  is  pulled  up 
and  fevered  from  the  freehold,  it  ceafcs  to  be  part  thereof,  and  tltc 
owner  of  the  land  has  it  as  a  chattel,  in  which  cafe,  if  the  trefpaffet 
carries  the  hedge  away,  or  burns  or  deftroys  ity  all  thefe  are  p^^' 
fonal  injuries  and  out  of  the  llatute,  and  an  a£lion  will  lie,  a&   i^ 
the  cafe  of  fpoiling  any  other  chattel.     There  being  2ifpUia€io^ 
in  this  cafe  upon  which  the  party  might  have  brought  his  fe^*' 
rate  aft  ion,  and  have  recovered  full  cofts  without  a  certificate^'  ^ 
am  of  opinion  that  the  plaintiff  Milturne  is  intitled  to  rcco^^^^^ 
his  full  cofts.     Here  ends  the  full  ftate  of  the  opinions  of  L^^^t' 
Chief  Juftice  JVil/es,  and  Mr.  Juftice  Burnett  in  the  cafe  of  A:^*"" 
turne  and  Reade,  with  whom  the  reft  agreed,  and  Mxliume  ]::z:^^^ 
full  cofts. 

Serjeant  Wilfon  proceeded  to  (hew  that  the  cafe  at  bar  ofBatc^^  ^'^^^ 
lor  verfus  Bigg  is  not  an  aftion  of  a/fault  and  battery  ;  for  thou^i^^S^ 
it  is  laid  in  the  declaration  that  the  defendant  with  force  a^^^"^ 
arms,  &c.  made  an  aJfauU  upon  the  plaintiff's  wife,  yetthewor:  ^^^^ 
ajfault  and  force  and  arms  are  mere  words  of  courfe,  and  oi  -^""ly 
matter  of  form  ;  the  gijl  and  fubftance  of  this  aftion  is  the  crim  ■t  ^^' 
converfation^  and  is  fully  contained  in  thefc  words  of  the  dec  ^  "^j^- 
ration,  viz.  that  the  defendant  debauched^  abufed,  and  carw^^^y 
knew  the  plaintiff's  wife,  and  fo  was  the  opinion  of  5.  R.  in  tnJ^^^e 
cafe  of  Looke  verfus  Sayer.  Burro,  j^^.  Butter's  nijiprius  ^^  28, 
the  court  faid,  the  gifi  of  the  aftion  is  the  criminal  converfats^  ~^on 
and  not  the  ajfault. 

Bcfidcs,  to  bring  the  cafe  at  bar  within  xhcjlat,  of  92  & 
Car.  2.  there  muft  have  been  a  battery  as  well  as  an  affault  laiJ 
the  declaration,  but  there  is  no  fuch  faft  therein  alTedged ; 
therefore  Serjeant  Wilfon  infified  the  plaintiff  J?aicA^/^r  was  ^ 
intitled  to  his  full   cofts  ;  and  of  that  opinion  was  the  wh 
court,  who  difcharged  the  rule  to  fhew  caufe  with  cofts.     Se 
Salk.  206.  Browne  verfus  Gibbons.     If  a  man  brings  trefpafs 
beating  his  fervant  per  quodfervitium  ami  fit,  this  is  not  an  aft 
of  affault  and  battery  within  thcjlat.  22  0  2^Car.  2.  c.  g.  bir 
an  aftion  founded  on  the  fpecial  damage. 


Rackham  verjus  Jefup  and  Thompfon,    C;  B. 

rSnM      TP^^  plaintiff'  Rackham  being  poflefTed  of  a  fmall  tcnenc^em 
right  to  cut       '■'    or  cottage  at  Theberton,  in  thp  county  of  Suffolk^  an(3t  an  ' 
ruihei  on  a    inhabitant  there,  and,  as  fuch,  claiming  a  right  to  cut  d^wn 
t°STr«di,^  ruflies  (without  ftint  as  to  quantity)  on  a  certain  waftc  or  c=ora- 
which  defen-  mon  there,  called  Theberton  Common  ox  Home  Common,  aadtc*  tstte 

dantt  carry 

iway,  troTcr  liet.    [S»  tbi  Renrd ^  p.  3  38.] 

ana 
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ind  carry  away  the  fame  for  his  own  ufc ;  employed  RuJj  and 
Farrow  as  his  fcrvants  for  hire  to  cut  down   ruflies  for  him 
there ;  who  accbrdingly  did  cut  down  and  mow  about  five  or  fix 
loads  of  rulhes  for  the  plaintiff;  which  rulhes  fo  cut  down  for 
the  plaintiff's  ufe,  and  lying  and  being  upon  the  wafte  or  com- 
mon, the  defendants  took,  and,  with  carts  and  carriages,  carried 
away  the  fame,  and  converted  them  to  their  own  ufe;  where- 
upon  the  plaintiff  brought  trover  againft  the  defendants,  who 
pleaded  not  guilty  ;  and  iffue  being  joined,  this  caufe  came  on  to 
be  tried  before  my  Brother  Whitaker^  at  the  laft  fummer  aflizes 
held  for  the  county  of  Suffolk^  when  the  plaintiff  proved  he  was 
an  inhabitant  of  TTicberton,  and  that  as  fuch,  claiming  a  right  to  PUiotlflTatthQ 
cut   and  take  away  rufhes  on  Theherton  Common,  he,  by  his  fer-  *•;**'  P?**^ 
vants,  cut  down  five  or  fix  loads  of  ruflies,  and  that  the  defend-  rigM*to"cut 
ants   took  and  carried  away  and  converted  the  fame  to  their  rulbei,  &c. 
own  ufe;  whereupon  my  learned  Brother,  being  of  opinion  that  ^"«J^.«  Hf« 
the  evidence  given  for  tnc  plaintiff  was  not  fufficient  to  fupport  JJhh^^bcir^ 
this  a£lion,  was  pleafed  to  order  him  to  be  nonfuit  upon  the  merits,  ing  the  de. 
^vithout  hearing  counfel  or.  any  evidence  for  the  clefendants.         fcndaat*. 

And  in  this  term,  upon  producing  an  affidavit  of  the  fafts 
above,  I  moved  for,  and  obtained  a  rule  upon  the  defendants, 
to  fhew  caufe  wjiy  the  nonfuit  fliould  not  be  fet  afide,  and  why 
t.here  fliouId  not  be  a  new  trial,  for  that  the  plaintiff  had  given 
evidence  of  his  property  in  the  ruflies,  and  of  a  converfion  by 
the  defendants,  and  that  my  Brother  Whitakcr  ought  to  have  left 
it  to  the  jury  ;  and  that  he  might  make  his  report  to  Mr.  Juf- 
tice  Nares^  in  order  for  him  to  llate  the  fame  to  the  court,  which, 
at  another  day  he  accordingly  did,  as  follows ; 

Mr.  Juftice  Nares — My  Brother  TVhitaker  reports,  that  this  is  The  report 
an  a3ion  of  trover  for  fix  loads  of  ruflies,  which  upon  the  general  ©^ ^«  judge, 
iffue,   came  on  to  be  tried  before  him  at  the  laft  affizes  for  the 
county  o{  Suffolk,  when  the  plaintiff  called  feveral  witneffes  in 
order  to  fupport  and  mainuin  tliis  a£lion. 

The  firft  witnefs  was  John  Rackham^  who  fwore  that  the 
plaintiff  rented  a  fmall  tenement  or  cottage  at  Hubert  on  ;  that 
about  a  year  ago  he  went  to  help  the  plaintiff  to  mow  ruflies 
upon  the  common  called  Home  Common;  but  thefe  (fays  my 
Brother  WhitakerJ  I  underftood,  not  to  be  the  ruflies  in 
queftionv 

TYai-^^Rudd  and Farrow  mowed  the  rujhes  in  quejiion 

for  the  plaintiff  about  five  or  fix  loads,  which  were  all  about 
the  value  of  ten  fliillings  a  load.  He  further  faid,  upon  crofs 
examination,  tliat  the  rulhes  were  mowed  in  the  night,  and  that 

his 
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his  uncle  (meaning  the  plaintiff)  kept  a  hog  and  no  other   flock 
upon  his  tenement. 

The  fecond  witncfs  was  Henry  Scarlet^  who  proved  tha.t.  the 
defendants  J^JJup  and  Tliomp/on^  who  were  farmers,  haviocror 
claiming  fome  right  of  common  upon  the  place  where  the  rufhes 
were  cut,  came  with  their  carts,  and  carried  away  the  rLiftes 
which  had  been  cut  down  for  the  plaintiff  by  RuJa  ^nd  Fctrrow, 
and  that  all  poor  people  had  a  right  to  cut  rufhcs.  That  this 
was  all  the  evidence  upon  the  faft. 

The  third  witnefs  was  John  King^  who  fwore  to  rigHt  of 
common  upon  the  place  in  queftion,  and  that  any  one  may  cut 
rufhcs  from  the  common  without  flint  at  any  time,  as  well  as 
every  body  in  the  parifh  ;  that  every  body  in  the  world  may^  cut 
rufhcs  on  the  common. 

The  fourth  witnefs  was  John  Woolnoth,  who  fwore  to  ^^ 
fame  effett,  that  every  one  cut  what  rufhes  he  thought  fit,  *°^ 
fold  them  to  whom  he  pleafed. 

The  fifth  and  fixth  witneffes  were  Stephen  Goodwin  and  i^^r 
lia7n  Fojler^  who  fwore  to  the  fame  general  right  of  commo:^*^^ 
every  body  to  cut  rufhes  on  the  common. 

Upon  my  afking  the  plaintiff's  counfel  if  they  had  any  rcr^^^^^ 
evidence  upon  any  other  matter,  they  faid  they  had  feveral  icrr^or^ 
witneffes,  but  all  to  the  fame  purpofe  with  the  laft. 

Upon  which,  I  thought  the  plaintiff  had  not  made  oiCMt  i 
cafe  proper  to  be  left  to  the  jury,  becaufe  I  conceived  th»-*  ^n 
this  aftion,  the  plaintiff  ought  to  make  a  title  by  direft.  or  ^^rc- 
fumptive  evidence. 

There  being  no  direfl  evidence,  the  witneffes  who  fpok^  to 
the  poffefTion  of  the  rufhes,  proved  it  was  either  obtained  by 
Jlealth,  or  under  a  pretence  of  right  of  common,  which  1 
thought  was  illegal  and  void,  upon  which  the  plaintiff  '^^'^s 
nonfuit.  This  is  the  report  ot  my  Brother  JfTiitaier  r^^' 
batim* 

Upon  this  report  being  made  to  the  court,  Serjeant  Forfif^ 
for  the  defendants  fhewed  caufe  why  the  nonfuit  ought  not  to  b^ 
fet  afide,  by  infifling  that  the  plaintiff  had  not  proved  that  we 
had  any  legal  property  in  the  ruflies,  for  that  it  appeared  by  tne 
report,  the  plaintiff  had  caufed  them  to  be  mowed  down,  a^" 
cut  in  the  night-time,  and  that  the  plaintiff  obtained  the  ™*^ 
3  - 
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yyjltahh^  or  under  a  pretence  of  a  right  of  common,  which  Ser- 
eant  Whitaker^  before  whom  the  caufe  was  tried,  thought  was 
Ilegal  and  void,  and  therefore  nonfuited  the  plaintiff  very  pro- 
perly, he  having  proved  no  legal  property  in  the  riiflics. 

Serjeant  Wxlfon  for  the  plaintiff,  in  fupport  of  the  rule  to  fct 
ifide  this  nonfuit,  infiftcd  that  it  appeared  by  the  report,  that 
ufficient  evidence  was  given  on  the  behalf  of  the  plaintiff  at 
he  trial,  to  fupport  this  aft  ion ;  it  being  proved  that  he  was  an 
occupier  of  a  tenement  in  Thcberton,  and  (as  fuch  occupier)  had» 
)r  claimed  to  have  a  right  to  cut  and  take  away  rufhe.'i  from  and 
jflF  this  common,  and  that  the  plaintiff  by  his  fervants  cut  the 
•ufiies  in  the  declaration,  and  the  defendants  afterwards  took  and 
zarried  them  away  ;  this  he  infiflcd  was  fuch  evidence  of  pro- 
perty in  the  plaintiff,  and  of  converfion  by  the  defendants  (who  * 
ippear  to  be  mere  flrangcrs),  that  the  defendants,  if  they  had  any 
legal  defence,  ought  to  have  made  it  at  the  trial,  and  the  ilfue 
ought  to  have  been  left  to  the  jurj',  for  their  verdift. 

It  was  further  faid  on  behalf  of  the  plaintiff,    that  fuppofing 
for  argument's  foke,  he  had  not  any  lawful  right  to  cut  rufhcs 
upon  the  common  ;  yet  as  ho  clainvd  fnch  riglu,  as  an  inhabit- 
^nt  of  Tkfberioriy  and  gave  fomc  evidence  thereof  at  the  trial, 
Jhat  was  fufficient  to  put  the  defendants  upon  their  defence,  and 
to  have  fhewn,  or  jullificd  by  evidence,  what  right  they  had  to 
take  and  carry  away  the  rufhcs  in  qucflion,  for  the  plaintifl' 
claimed  a  right  to  cut  ru flies,   had  gained  a  property  therein  by 
cutting  the  fame,    fufficient  to  hnvc  put   the  defendant  upon 
(hewing  that  they  had  a  better   propcrtv  therein  ;  but  they  not 
having  fhewn  any  right  or  property  at  all  to  the  rufhes,  wrong- 
fully took  them  away  ;  and  the  plaintiff  has  been  impropeily 
nonfuit. 

The  cafe  of  IVoadfon  vcrfus  Narcfon.  2  Stra,  777.  is  fomething  A  commons 
like  this  cafe;  that  was  trefpals  for  taking  and  difperfing  a  load  J*?"°gJ"^'[' 
of  fern  a  flies :  the  defendant  pleaded  that  he  was  an  occupier  of  alhw  of  fern* 
land  in  A,  the  tenants  wliereof  had  right  of  common,  and  cutting  cut  and  burnt 
fern  in  the  locus  in  quo,  and  that  the  plaintiff  came  and  wrong-  r^/ * ^.""^51, 
fully  cut  frn  and  burnt  it,  whereupon  the  defendant  came  and  }J^  Jfter"^' 
fcattered  it  ahoxn.prout  ri  hoic  lunit^  demurrer  inde — Strange  for  plaintiff  had 
the  defendant  cited    1  Roll.  Abr,  405.  pL  5.  that  a  connnoner  *'"''"^|J*'^  . 
may  juflify  taking  the  cattle  of  a  flranger  damage feafant,  or  abate  ^  prop'-rt/ 
hedges,  9  Rep,  112,  b,  2  Mod,  65.  and  the. difference  is  where  therein. 
it  is  the  aft  of  the  lord,  or  the  a^t  of  a  flranger.     Sed  per  totam 
cvriam  contra^  for  if  the  plaintiff  did  him  any  damage  he  has 
his  aftion,  but  alter  the  plaintiff  had  burnt  the  fern,  and  thereby 
converted  it  to  his  own  ufe,  the  commoner  has  no  right  to  come 

and 
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and  difperfe  it ;  and  judgmeift  was  given  for  the  plaintiff;  fo  iit 
the  cafe  at  bar,  after  the  plaintiff  had  cut  the  ruihes,  they  were 
his  own  property,  and  the  defendents  have  not,  by  evidence,  or 
pleading,  fhewn  any  right  to  come  and  take  and  carry  them  away. 
The  cale  at  bar,  indeed,  is  an  aftion  upon  the  cafe  in  trover  ; 
There  are       and  the  cafe  cited  from  Stra.  yyj,  is  in  trefpafs  ;  but  there  are 
Dmycafei      many  cafes  where  a  man  may  have  an  aflion  of  trover  or  trefpafs 
may  baye        ^^  ^^^^  cleftion  ;  as  if  one  takes  my  goods  by  wrong  and  con- 
trover  ortrcf-  verts  tlicm  to  his  own  ufc,  I  can  have  trover  or  trefpafs  againft  him, 
Su^*  *^"       ^"^^  ^^^  recover  damages  in  cither  of  thofe  aftions.    So  if  a  man 
have  wreck  of  the  fea  by  prefcription  or  by  the  King's  grant,  if 
goods  be  wrecked  upon  his  lands,  and  another  taketh  them  away, 
he  who  hatli  the  wreck,  fhall  have  an  a£lion  of  trefpafs  quare  ui 
ei  armis  for  thus  taking  away,  without  feifure  thereof  before^ 
F.  N.  B,i)i.  D»     But  in  the  very  fame  cafe  he  might  have  had 
trover  for  the  goods ;  and  fo  was  the  cafe  oi  Biddulpk  Efq.  verfui. 
Ahcr  ill  C.  B.  Tiin,  28  6?  29  Geo.  2.  2  Wilfon  23.     The  plain — 
ti  If  was  lord  oi  the  manor  of  Lancing  in  the  county  of  Stiffex  ^ 
and  being  fo,  was  intitlcd  by  prefcription  to  wreck  of  the  ie^m 
thrown  upon  that  manor,  and  ^floop  being  wrecked  and  throwK::^ 
upon  it,  he  brought  trover  againft  the  defendant  who  had  take^rx 
it  away  as  bailiff  of  tlic  Duke  of  Norfolk^   who  alfo  claimed  L^3 
liave  wreck  of  the  fea  in  the  fame  place,  and  fome  doubts  ariliim.^ 
.     upon  the  evidence  given  at  the  trial  before  Mr.  Juftice  Wilmot^      a 
fpecial  cafe  was  made  for  the  opinion  of  the  court  upon  the  poi  w\t 
of  evidence  only ;  and  no  objeaion  was  ever  taken  or  thought  of, 
againft  the  propriety  of  that  aftion  of  trover^  and  judgment  w^s 
given  for  the  plaintiff. 

The  gifl  of  the  aftion  of  trover  is  the  wrongful  detainer  of. 
goods  wiiich  are  the  property  of  another ;  and  the  gifl  of  tref- 
pafs for  goods,  is  the  wrongful  taking  and-  detaining  them,  fo 
that  wherever /r^/^^  will  lie  for  tamng  goods  of  Uu  plaintiff 
wrongfully^  it  feems /r^y<r^*  will  lie  for  idk\v\g  goods  of  plaintiff 
wrongfully  ;  fo  that  there  is  no  very  material  difference  between 
the  cafe  in^tran.  jyy.  and  the  preient  cafe. 


One  claiming      There  is  a  cafe  in  Cro.  Eliz,  819.  of  Baffet  verfus  Maynardt 


fpecial. 

V*  °**  ^^hi^  ^  ^^^^^  wood,  and  bargained  and  fold  to  one  Cornford  and  bi» 
w^,^et  *by  afligns,  as  many  trees  as  would  make  600  cords  of  wood  to  be 
cutting  there-  taken  by  the  affignment  of  Sir  Thomas  Palmer. — Cornford  JSx^ 
of,  ht  gains  q^^^  IjJj  Jntercft  to  the  plaintiff. — Afterwards  Sir  Thomas?w'tr 
I^rtyX^io,  granted  to  the  defendant  fo  much  of  his  wood  as  would  make 
that  trover   *  ^ooo  cords  of  wood,  to  be  taken  at  the  defendant's  eleflbn. 

lies  »gMnft  a  .'  ^Tb^ 


Ihranger  who 
takck  it  away. 


Michaelmas  Tbbm  13  Geo.  lit.  177^1/  337 

——The  plaintiff  afterwards  by  the  aflignment  of  Sir  Thomas  Palm& 

cut  down  the  trees  in  queuion  to  make  6oo  cords :  and  the  de-* 

fendant  claiming  them  by  virtue  of  his  grant  took  them. — And  it 

was   found  that  there  was  fufiicient  wood  left  for  the  defendant 

to   take  his  4000  cords.     Et  fi^  &c. — And  upon  this  verdi£l  it 

was   moved  that  here  was  not  fuSicient  title  found  for  the  plains 

tiffl — For  firfl,  it  is  not  found  that  the  bargain  and  fale  was  for 

any  fum  of  money  nor  upon'  any  confideration  \fed  non  allocatur* 

For  it  is  intended  to  be  fo,  being  found  by  the  verdi£l.     But  if  it 

had  not  been  fo  found,  it  might  peradventure  have  been  other-* 

wife^  ss  prima  Maria.  Dicr  91.  is. — Secondly,  it  was  alleged 

that  this  grant  to  the  plaintiff  is  void  ;  for,  until  the  affignment 

made  by  Sir  Thomas  Palmer^  no  intereft  veiled  in  Cornford  him^ 

felf,   fo  that  he  could  not  make  any  grant  thereof  over.     But  all 

the  court  held  the  grant  to  be  good  :  for,  being  made  to  him 

and  his  aOigns,  he  may  make  an  aflignee,  which  fhall  enure  as 

a  nomination  to  one,  who  is  to  have  by  the  appointment  of  Sir 

Thomas  Palmtr.    And  it  may  well  veft  in  him,  as  the  intereft 

alfo.     And  here  he  hath  an  intereft  before  the  aflignment  made 

t))^  Sir  Thomas  Palmer ;  infomuch,  that  if  Sir  Thomas  Palmer 

will  not  affign  it  in  convenient  time,  he  himfelf  may  take  them, 

uid  therefore  he  may  affign  his  intereft,  as  44  Ed.  a.  43.  is.—* 

But  admitting  the  grant  to  the  plaintiff  had  been  voia ;  yet  Pop^ 

ham>  faid  that  the  a£lion  was  maintainable,  becaufe  by  the  q\iu 

ting  down  of  them  he  \izii  pojftjjion^  and  a  good  title  againft  the 

defendant  and  every  ftrangef ;  and  being  cut  down  it  was  not 

bwful  for  the  defendant  to  take  them :  ^r  if  one  fell  1000  cords 

of  Wood,  to  be  taken  at  the  vendee's  ele3ion,  and  afterwards  the 

grantor  himfelf »  or  a  ftranger,  cuts  down  fome  of  the  wood,  the 

vendee  cannot  take  that  which  is  cut  down  :  but  he  ought  to 

n»ke  his  grant  good  out  of  th^t  which  is  growing.    As  litjtovtrt  tIic  gninfoi 

Were  granted  unto  him,  to  be  jtaken  in  a  great  woodand  the  owner  of  eftoven 

of  the  wood  cuts  down  fome  of  the  wood,  the  grantee  cannot  ^"J«>««»^« 

take  thai  which  is  cut  down ;  but  he  muft  take  his  eftovers  out  down  by  Ok 

of  the  refidue ;  and  if  all  be  cut  down,  he  hath  not  any  remedy,  gnator* 

'^tit  an  aftion  upon  the  cafe.     So  here,  although  the  plaintiff  had 

"^  a  good  title,  yet  his  \i2v\ng  ^oJfeJRon  of  them  being  cut  down, 

^••fficcth.    Quoa  Gawdy  andUtnch  concejftrunt.    Wherefore  it 

^'^^  adjudged  for  the  plaintiff. 

It  was  fubmitted  to  the  court  by  Serjeant  Wilfon^  that  this  cafe 
of  Baffet  verfus  Maynard^  was  direftly  m  point,  or  rather  ftronger 
^^n  tLe  cafe  at  bar,  for  it  (hews  that  although  Baffct  had  not  a  good 
^tle  to  the  wood,  yet  that  having  cut  it  down,  he  thereby  gained 
Pofli;(Gon  thereof,  and  a  good  title  a^inft  Maynard  and  every 
'''anger.  So  in  the  tafe  at  h^x^Rackhan^y  cutting ltow&  the  rufhes 

VoKUI.  s  M 
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on  the  common,  gained  pofleffion  thereof,  and  a  good  title  a^ia.. 
the  defendants  jftTupzviA  Thompfon^  who  have  mcwn  no  tale  « 
all  to  the  rulhes,  but  appear  to  be  mere  firangers. 

Jttdgm^nt  of       Curia.     A  cuftom  for  all  the  inliabitants  of  Thiberton  to  c  ^ 
thccooit.        ruflies  on  Thcberion  Common  is  a  good  cuftom;   the  plaintJi 
proved  at  the  trial  that  he  was  an  inhabitant,  and  that  there  v 
a  cuilom  for  every  body  inhabiting  thcre^  to  cut  and  take  rufl^ 
on  the  place  in  queftion,  that  he  (by  his  fervants)  having  cr 
down  nve  or  fix  loads  of  rufhes,  the  defendants  took  and  c^b 
ried  the  fame  away  ;  this  is  fuch  evidence  of  property  in  fc. ' 
plaintiff  and  converfion  in  the  defendants^  that  they  appear 
De  wrong  doers,  for  they  have  neither  by  evidence  or  pleadii 
fliewn  any  right  or  title  whatever  to  thefc  ruflies,  and  app^ 
to  the  court  to  be  mere  firangers.     Indeed,  if  a  perfon  bata  jq 
colour  of  right  at  all  to  cut  down  ruflics,  or  to  take  any  otlicj 
thing ;  he  cannot  by  cutting  the  ruflies,    or  taking  the  thinig; 
without  any  colour  of  right,  acquire  property  therein  ;but  in  tke 
cafe  at  bar  the  plaintiff  proved  he  had  a  right  to  cut  the  ruflies,  tlue 
he  did  cut  them,  and  we  are  all  of  opinion  that  he  thereby  gained 
a  property  therein.     As  to  what  is  reported  by  Brother  Wmtakr 
that  the  plaintiff's  fervants  cut  the  ruflies  in  the  night-time,  and 
the  inference  drawn  from  thence,  that  the  ruflies  were  cuti  oroh- 
tained  \>yjlealthi  the  court  laid,  that  in  fummer,  whcnnrflicf 
arc  generally  cut,  the  night-time,  or  very  early  in  the  monuQg» 
is  the  moft  proper  time  for  that  purpofe :  the  court  alfo  \m 
the  cafe  of  Stra.  777.  and  Cro.  Eliz,  819.  for  good  lav,  ao4 
fcemed  to  think  that  the  latter,  was  a  ftronger  cafe  than  the  cA 
at  bar.     Whereupon  per  iotam  curiam,  the  rule  was  madeik^ 
folutc  for  fetting  afide  the  nonfuit,  and  for  a  new  trial ;  wi<hoH^ 
cofts  on  either  fide,  the  plaintiff  having  been  nonfuited  upoft* 
miftake  of  the  judges  in  point  of  law. 

Rackham  verjiis  Jefup  and  Thompfon»    C  B.     . 

{Suanttp.     'TpHE  record  in  this  caufe   is  entered  of  Trinity  terra  b* 
33*^]  *    paffed,  Roll 372.  thus,  Suffolk  (to  wit)  DanidTtTup.  luerf 

Thebtrton  in  the  county  of  iSf^^Z/i,  gentleman,  andjcmlh9flfi^ 
late  of  the  fame  place  maltfter,  were  attached  to  anfwer  Beii}O0* 
Rackham  of  a  plea  of  trefpafs  upon  the  cafe,  &c.  and  whcre«p»* 
the  faid  Benjamin  by  Thomas  Midhner  his  attorney,  coinphl*^ 
that  whereas  he  the  laid  Benjamin  on  thie  30th  day  of  fi^h^ 
the  year  of  our  Lorf  1771,  at  7^i^r/(wi  aforelEwd,  in  the  W 
county  oi  Suffolk^  was  lawfully  poffeffed  of  five  waggon  ta* 
of  ruflies  by  hipi  cut  down,  and  bein^  in  and  upon  aceftll^ 
common  called  the  Home  Common  lyirgm  Thdfcrion  MSar^bii%^ 
the  value  of  fifty  fliillings,  as  01  his  own  proper  goods  !•* 

clattekff 
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cliaittels ;  and  being  fo  poffefled  thereof  the  faid  Benjamin  aftef- 

waa-Js,  (to  wit)  on  the  lame  day  and  year  at  Thcberton  aforefaid* 

in    rlic  faid  county,  cafually  loll  the  (aid  goods  and  chattels  out 

of     Fiis  hands  and  poflcflion,  which  faid  goods  and  chattels  {^ 

loft    aftenvards,  (to  wit)  on  the  fame  day  andjear  at  Theberton 

afc>refaid,  cam^  to  the  hands  and  joint  poffeflion  of  them  the 

faid   Daniel  zxiA  John  hy  finding \  neverthclefs  the  faid  Daniel 

and    Tohn^  knowing  the  faid  goods  and  chattels  to  be  the  proper 

g"CK3ds  and  chattels  of  him  the  faid  Benjaminy  and  to  him  the 

laLd  Benjamin  of  right  to  belong  and  appertain,   but  contriving 

and    fraudulently  intending  craftily  and  fubtilly  to  deceive  and 

de Fraud  the  faid  Benjamin  in  this  behalf,  have  not,  nor  hath  either 

ot  ^liemyet  delivered  the  faid  goods  and  chattels  to  him  the 

.  faid  Benjamin  (although  often  requefted) ;  but  the  faid  Daniel 

and  Jonn  afterwards,  (to  wit)  on  the  firft  day  o{  Augiift  in  the 

yc^r  aforcfaid,  at  Theberton  aforcfaid,  jointly  converted  and  dif-*  ^ 

pofcd  of  the  faid  goods  and  chattels  to  their  own  proper  ufc  and 

profit,  whereupon  the  faid  Benjamin  fays  that  he  is  injured,  and 

latli  fuftained  damage  to  the  value  of  twenty  pounds,  and  there-  ., 

^>pon  he  brings  fuit,  &c. 

And  the  faid  Daniel  Jfef up  and  John  Thompfon,  by  Peter  Jermyh 
•k^ir  attorney,  come  and  defend  the  wrong  and  injury  when, 
^c^  and  lay  that  they  are  not  guilty  of  the  prcmifes  above  laid 
^^  their  charge,  in  manner  and  form  as  the  faid  Benjamin  Rack* 
^«*  hath  above  complained  againft  them,  and  of  this  they  put 
^"^mfelves  upon  the  country;  2^r\A  the  {a\A  Benjamin  Rackham 
^^tli  fo  likewife ;  therefore  the  fheriff  is  commanded  that  he 
^*Ufc  to  come  here  from  the  day  of  the  Holy  Trinity  in  three 
^^ek«,  twelve,  tfr.  bywhom,  6?r.  and  who  neither,  ^c.  to  re- 
^^^^gnize,  lie.  becaufe  as  well,  &c. 

Sutton  verfus  Fenn.     C.  B* 

^J^  HIS  was  an  aflion  upon  the  cafe  upon  ajfitmpfit^  wherein  ^^/i„\5e 
^^  the  plaintifiF  declared  in  this   manner,    viz,  —  *•  Norfolk  ^t^Xnatdwi 

^     ^oviii)  William  Fenn  otherwife  Muggins,  late  oi  Marlborough  ftiil  refer  to 
^*    m  the  county  of  IViltSy  yeoman,  was  attached  to  anfwer  Ro-  ^e  mar"mof 
Aff/  Sutton  of  a  plea  of  trefpafs  upon  the  cafe,    S3c.    and  the  dcciara- 
"thereupon  the  faid  Robert  bv  T.  jlf.  his  attorney'  complains,  tion. 
**    that  whereas  the  faid  William  on  the  firft  day  ot  January  in  j.^'^j^'^^^" 
**    the  year  of  our  Lord  1772,  at  Cation  in  the  county  ajorej'axd^  [Whci<  the 
\ras  indebted  to  the  faid  Robert  in  fuch  a  funi  of  money,  for  proper  nxnui 
To  much  money  by  the  faid  William  before  that  time  had  and  i^l"  ^*"J* 
received  for  the  ufe  of  the  faid  Robert^  and  being  fo  indebted,  of  a  decilral"* 

tlon,  and  the 

••*»  Sb  the  body  of  the  declaration  it  laid  it  D.  tn  the  county  afarefitdy  when  jhe  njpxt  anteced«-nt 
^^2^ty  It  W.  the  reference  fliall  b:  to  the  vemtt  in'the  margin.  Oo  a  general  AcnMxxtix  Stt  Ct9.  Mhm, 

4^$.  Ou  7«.  96.]  ^^ 
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*^  he  the  faid  William^  in  confideration  thereof,  afterwards,  ^4 
'*  wit)  the  fame  day  and  year,  at  Cat  ton  in  the  county  afom^ 
••  faid^  undertook,  and  to  the  (aid  Robert  then  and  there  iai^.' 
"  fully  promifcd  to  pay  to  the  fatd  Robert  the  faid  fum  of  mon^s 
••  when  he,  the  faid  Iri/liam,  (hould  be  thereunto  afterwards  «r 
••  quefted;  (there  were  other  counts  in  ajfumpjit^  in  which  the  pan 
*'  mifes  were  all  laid  to  be  at  Catton  in  the  county  aforefmdj  -y 
*'  the  defendant,  not  regarding  his  faid  promifes,  &c.  bath  sx, 
'*  paid  the  faid  fums  of  money  to  the  plaintiff,  to  his  damii^ 
••  (3c.  upon  a  general  demurrer  to  this  declaration." 

Serjeant  BurlandohyQEitA — ^That  this  is  uncertain  from  whenc 
the  jury  are  to  come,  for  that  the  venue  is  laid  at  Outon  in  tJk 
county  ajorejaidy  and  the  county  laft  before  mentioned  is  Wihj, 
but  the  county  in  the  margin  is  Norfolk,  fo  that  it  cannot  be 
known  from  whence  the  jury  are  to  come.     In  common  fcnfe 
and  grammar,  the  words  "  in  the  county  aforefaid^'  relate  to  the 
county  laji  antecedent^  which  is  the  county  of  Wilts ;  but  the 
words  *•  in  the  county  afore/aid,*'  may  alfo  relate  to  the  county 
of  Norfolk^  which  is  alfo  before  mentioned  in  the  margin,  ana 
therefore  the  venue  is  uncertain.     If  a  man  give  lands  to  A.  (t 
haredibus  de  corporefuo,  remainder  to  B.  in  forma  pradiBa^  tha 
is  a  good  eftate-tail  to  B.  for  that  the  words  en  forma  br^kB^ 
do  include  the  other ;  but  if  a  man  letteth  lands  to  A*  for  1%, 
remainder  to  B.  in  tail,  the  remainder  to  C.  in  forma  praM^^ 
this  remainder  is  void  for  the  uncertainty  whether  C  is  to  take 
for  life  or  in  tail ;  but  if  the  remainder  had  been,  the  remain* 
der  to  C.    in  eadem  forma,  this  had  been  a  good  eflate-ttO, 
for  IDEM  [ember  antecedend  proximo  refertur.   Co.  lit,  lu 
b.     So  that  in  trie  cafe  at  bar,  both  the  counties  of  Noijdk 
and  Wilts,  being  counties  aforefaid,  it  cannot  be  known  bom 
which  county  the  jury  fhall  come.     Tlie  court  notwithftandinj 
this  objeftion  over-ruled  the  demurrer  without  hearing  cottncil 
for  the  plaintiff. 

*n««j«*  Curia.    We  have  not  theleaft  doubt,  but  that  judgment  rosft 

2^'  btSeen  ^^  ^^^  ^^^  plaintiff;  the  county  of  Wilts  is  only  mentioned  in 
the  wonu       the  declaration*  ds  part  of  the  defcription  of  the  defendant,  and    < 
f !  'tlf^^A  ^^^^  woJ^^I  aforefaia  is  not  fo  flrong  as  the  yroxA fame.    /^.  to.    ■ 
J^/j^,"*    b.  the  words  '*  county  af^efaid^    have  a  g^eral  reference  to    ' 
tkijgm.^  Norfolk,  in  the  margin,  and  not  a  particular  reference  to  paitw 
the  addition  of  the  defendant's  name  in  the  writ ;  where  a  cono^ 
is  in  the  margin  of  a  declaration,  and  (he  trefpafs,  or  thing  n 
alleged  to  be  done  at  D.  and  he  doth  not  (hew  in  what  county 
D.  IS,  yet  it  is  well  enough,  becaufe  it  fhall   be  intended  to 
be  in  the  fame  county,   which  is  in  the  margin^   for  a  g** 
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?nil  intendment  fliall  there  fcrve.  Cro.  Jac.  96.  And  in  the 
ife  of  Hall  verfus  Wcdland^  the  plaintiff  declared,  that  whereas 
1  hi.  was  poflefled  of  fuch  lana  in  Melton  Mowbrey  pro  ter* 
ino  diverforum  annorum,  &c.  it  was  affigned  for  error,  becaufc 
was  not  (hewn  in  what  county  Melton  Mowbrey  was,  fo  it  doth 
)t  appear  where  the  land  lies,  nor  where  the  promife  was 
ade  :  fed  non  allocatur :  for  Leicejlerjhire  being  in  the  margin,  it 

always  intended  to  be  the  county  where  the  land  lies,  none 
her  being  mentioned.  So  in  the  cafe  at  bar  we  are  all  of  opi- 
on,  that  the  promife  being  laid  to  be  made  at  Catton  in  the 
>unty  aforefaid,  muft  be  intended  to  be  made  at  Cotton  in  the 
)unty  in  the  margin.     But  if  this  had  not  been  a  right  venue, 

would  have  been  cured  after  a  verdifl  by  the Jiat.  16  &  ij 
ir.  2.  c.  S.Jed.  1. 

Judgment  for  the  plaintiff.     Nares  Jufticc  abfent. 

Parfons  ver/us  Loyd.     C.  B.  ^^^!Zlf*^^^ 

r*RESPASS  and  falfe  imprifonment ;  the  defendant  One wa w-  ^* 
*•  pleaded  not  guilty  as  to  all  but  the  imprifonment;  and  rcilcd  by  a  '*-y^  V!*7?' 
s  to  the  imprffonment  he  pleaded  that  the  plaintiff  ought  not  ^4^J!!J*^^  ^/\^ 
)have  his  a»Etion  againil  him,  becaufc  he  fays,  that  on  fuch  a  edinTriuitr  Q\mf/U 
ay  in  7rm//vterm  1771,  he  the  faid  Loyd  fued  forth  out  of  and  return-  f/\f^ 
ie  court  of  the  Bench  here  ^  capias  ad  re/pondendum,  direfled  to  ?erm  foui!j7  ^^IjZ/j 
lie  then  fheriff  of  Af.  whereby  the  King  commanded  the  faid  ing,  the  writ  ^1^^^ 
icriff  that  he  fhould  take  the  faid  Parfons,  fo  that  he  might  was  fee  afide  A^fl^y 
^tr-.  \sW  k^j„  k«r^^«  K.'o  ;..a;^^*  o»  w,fi\»i»n.^  ;«  -.;^u*  j..„J^«r  aivoid.  ^  y  ^ 


here  marked  and  indorfcd  for  bail  by  affidavit  for  fo  much  mo-  'f^j^j^ff'^fn    Afi*  Idh 

tey,  according  to  the  flatute  in  fuch  cafe  made  and  provided  ;  that  writ,  and  . 

nd  that  the  faid  writ  afterwards,  and  before  the  return  thereof,  he  cannot 

/as  on  fuch  a  day  and  year  at  fuch  a  place,  delivered  by  the  faid  J"^*i^  ""^' 

,oydio  A.  B.  Efq.  who  was  then  and  there,  and  continually  *^.g^i,rwrrt. 

rom  thenceforth  until  and  at  the  return  of  the  faid  writ,  (lieriff  iBUck.Rep. 

){ the  faid  county  of  Af.  to  be  executed  in  due  form  of  law ;  by  *45»  ^-C* 

virtue  of  which  faid  writ  the  faid  fheriff  made  his  warrant  in 

writing  to  A.  B.  and  C,  1).   his  bailiffs,    by  virtue  whereof 

hey  gently  laid  their  hands  on  Parfons  and  ar reded  him,  and 

letained  him  in  prifon  at  the  fuit  ot'  Loyd  for  want  of  bail,  du- 

ing  the  time  in  the  declaration,  as  it  was  lawful  to  do,  which 

ire  the  fame  trefpafs  and  imprifonment  above  fuppofed  to  be 

lone  by  the  defendant  Loyd^  (3c.  and  this  he  is  ready  to  verify : 

^heretore,  £?c. 
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The  plaintiff  replied,. and  admitted  that  the  capias  was  fuei 
out  in  Ttimtyittm  1771,  and  returnable  in  Hilary  terra  1772, 
and  admittec{  all  the  ia3s  alleged  in  the  plea;  but  the  plaintiff 
further  fays,  that  afterwards,  this  court,  upon  motion,  dif- 
charged  and  fet  a  fide  the  faid  writ  ol  capias  ad  rejpondtndum^  for 
irregularity,  the  fame  writ  bearing  tejit  in  Trimly  term,  and  be. 
ing  made  returnable  in  Hilary  term  following,  (fo  that  all  Mi- 
chdelmas  term  intervened  between  the  tejle  and  return  thereof) 
wherefore  the  plaintiff  Parfons  fays,  that  the  defendant  Loyd  ol 
Iiis  own  wrong  committed   the  trefpafs,    and    imprifoned  the 

laintiff  as  in  his  declaration  is  alledgcd,  and  this,  &r.  wherefore 

e  prays  judgment  and  his  damages,  £?c. 


I 


t 


Tlie  defendant  demurred  to  this  replication  generally,  and  the 
plaintiff  joined  in  demurrer.  Serjeant  Walker  for  the  defendant 
5rft  infilled  that  the  replication  was  frivolous,  for  it  admitted  all 
the  fafts  in  the  plea,  without  traverfing  or  avoiding  any  one  of 
them ;  and  that  what  was  done  afterwards  with  rcfpea  to  diis 
court's  fetting  afidc  the  capias  ad  refpondendum  was  nothing  to 
• '  the"  purpofe,  nor  any  anfwer  to  the  plea  of  juftificatioh  under 

ftph.  aos;-  the  writ.  That  although  the  writ  might  be  erroneous^  (which 
.-••JL  J"  *****  he  did  not  admit)  yet  he  faid  that  erroneous  procefs  is  a  g(X)d  ex- 
^•yk,  OWw^  pw-  ^"'^  f^*"  *"y  \tp\  aft  done  under  it,  while  it  ftands  unrevcrfed : 
..r,.  f^^.  ?ind  the  bailiff  who  arretted  Parfons  dX  the  fuit  oiLoydhy  virtue 

"^      '  of  this  capias  ad  refpondmdum^  might  well  have  juftified  under  it, 

•'-  \  and  therefore  he  thought  Loyd  might  well  juftity  under  it,  not- 

«  »*.>  withftanding  it  was  afterwards  fet  afidc  by  this  court ;  for  at  the 

time  of  the  arreft,  and  during  the  imprifonment  of  Parfons  the 
^  capias  ad  refpondendum  flood  in  full  force  unreverfed,  not  vacated 

-   '^'^  or  fet  afide  ;  and  therefore  he  held,  that  no  a£lion  whatever  lies 

^1^  againfl  the  defendant  upon  the  fafts  in  this  cafe,  as  they  appear 

to  the  court  upon  the  face  of  this  record  ;  but  he  faid,  that  ad- 
mitting for  argument's  fake,  that  the  plaintiff  is  intitled  to  an 
aftion  againft  the  defendant,  for  damages  fuftained  by  bis  im- 
prifonment under  an  irrcgiifar  or  void  procefs^  fued  out  by  the 
attorney  of  the  defendant  at  his  fuit. 

Yet  fccor.clly,  he  infifted  that  a  fpeclal  a£lion  upon  the  cafe 
(and  not  trefpafs  vi  ttarmis)  was  the  proper  aftion  ;  the  fuiiTgout 
a  capias  ad  refpondendum  by  Loyd  verfus  Parfons  tefted  in  wl^^ 
term,  and  retur.^ablc  in  Trinity  term  following,  was  an  irregu* 
larity,  by  whicl'  Parfons  was  damnified;  but  it  was  nobreachot' 
the  peace;  JLoyd  was  not  prcfcnt  when  the  bailiff  arrcfledPtf ^• 
Jons:  the  bailiff  himfclf  is  not  liable  to  an  aftion;  why  then 
fboixld  Loyd  he  anfwerable  (efpeciallv  in  an  aftion  for  breach  o£ 
the  peace)  when  the  bailiff  who  did  the  faft  is  not  anfwerable, 
but  can  juftify  under  the  writ  ?  And  in  order  to  (hew  that  the 
aftion  (if  any  lies}  in  this  cafe  ought  to  have  been  trefpafs  upon 

the 
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I  cafe^  and  not  trefpafs  vi  et  armh,  he  cited  Salmon  verfiis  Per- 
a/,  Cro,  Car,  196.  pi.  7.  which  was  trefpafs  of  battery, 
unding  and  imprifonment ;  the  defendant  as  to  wounding 
ads  not  guilty,  and  as  to  the  battery  and  imprifonment  jufti- 
;  ;  becaufe  being  a  ferjeant  of  the  mace  in  London,  by  cuftom 
re  upon  a  plaint  of  debt  entered  in  any  of  the  compters  againft 
%  he  may  arreft  him  againft  whom  fuch  plaint  is  entered,  and 
ry  him  toprifon  until  he  find  bail,  and  juftifies  by  reafon  of  a 
int  entered,  £5?^.  The  plaintiff  replies,  that  after  the  arreft 
tendered  unto  him  fumcient  bail,  (to  wit)  J,  5.  and  J^.  D. 
I,  notwithftanding,  he  detained  him  in  prifon,  i^c,  et  hoCy  lie. 
e  defendant  takes  ifTue  that  he  did  not  tender  him  bail,  and  it 
I  found  againft  him  for  both  i(rues,and  entire  damages  given  ; 
I  moved  in  arreft  of  judgment,  that  having  juftified  the  arrefi 
I  imprifonment,  the  tender  of  bail  is  not  material;  for  he  is 
;  the  party  who  ought  to  accept  bail,  but  the  judge  in  court : 
refore  the  iffue  as  to  this  point  is  frivolous.  And  although 
'fnxn  for  the  plaintiff  objeftcd,  that  becaufe  he  refufed  to  take 
1,  he  was  atrefpaffera/' imVi^,  as  he  who  enters  into  a  tavern 
1  takes  a  cup  away;  or  where  tenant  at  will  pulls  down  the  Ifafeijeant 
jfe ;  yet  all  the  court  conceived  that  when  he  juftifies  the  ar-  J^^"  *" 
I  and  imprifonment,  although  he  might  have  accepted  bail  refhoneaod 
hich  they  all  agreed  he  could  noty  and  refufed,  that  doth  not  refufettoic- 
ke   the  arreft  and  imprifonment  tortious,  to  have  trefpafs:  *^5 ****'»    . 

.1-  1  1*^  1  ijo-  ^1       aftwn  on  the 

t  he  might,  upon  the  matter,  have  had  an  art  ion  upon  the  cafe  lies,  per- 
fe  for  detaining  him  in  prifon,  after  bail  tendered,  therefore  haps,  but  not 
ten  damages  are  given  as  well  for  the  battery  and  imprifonment  ^"'^P*?  */  ** 
tor  the  wounding,  the  plaintift  ought  not  to  recover ;  where-  prifonmcnt. 
on  jt  was  adjudged  for  the  defendant;  Serjeant  Walker,  tortis 
ibis,  laboured  that  this  cafe  was  ftrongly  applicable  to  the  cafe 
bar,  and  that  if  any  aftion  lies  in  this  cafe  it  is  trefpafs  upon 
;  cafe,  and  not  trefpafs  vi  et  armis:  for  he  infificd  a  man  can-  i  sid.  126. 
t  be  made  a  tiefpafler  by  relation. 

Serjeant  Glynn  for  the  plaintiff — The  capias  ad  refpondcndum  i  Rufhw. 
aring  t^Jh  in  Hilary  term  and  being  returnable  in  Trinity  term  'H»  ^^^ 
[lowing,  was  merely  void,  for  every  rap: as  ought  to  be  re- 
rnable  the  enfuing  term;  for  the  nnfchicf  which  otherwlfe 
ight  befal  the  prifoner,  to  be  kept  always  in  prifon.  Cro.  Eliz. 
7.  Dier.  17,5.  a.  The  queftion  therefore  in  this  cafe  is,  Whe- 
ZT  a  plaintiff*  who  hath  fucd  out  a  capias  that  is  whollv  void  and 
nfequently  irregular,  can  juftify  an  arreft  under  fucfi  void  and 
regular  writ  ?  There  is  a  very  great  difference  between  an  irre- 
/flr  procefs,  and  an  erroneous  proccfs ;  the  fuingout  an  irregular 
ocejs  is  the  aft  of  the  part)'  himfelf,  for  which  he  fhall  be  an- 
erable;  but  the  awarding  <rrr^«^^wj  procefs,  is  the  aft  of  the 
urt ;  trefpafs  vi  et  armis  is  the  proper  aftion  in  this  cafe, 
lich  is  like  the  cafe  where  an  cxecutioit  hath  b«en  executed 
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upon  an  irregular  judgment,  which  is  afterwards  vacated 
fct  afide  by  the  court ;  trcfpafs  vi  d  arms  lies  againft  the  pbi 
tiff  in.  that  judgment ;  fee  tlie  cafe  of  Smith  verfus  Dr.  Boua 
and  others,  2  Stra.  993.  and  2  IVilfon  385.  where  the  fame  c 
is  cited  and  commented  upon  by  the  court,  in  giving;  their  jud 
ment  in  the  cafe  of  Perkins  verfus  Prodor  and  Green^  Tf 

8  Geo.  3. ^The  cafe  of  Salmon  and  Perdval^  Cro.  Eliz.  1 

doth  not  apply  to  this  cafe  ;  that  was  the  cafe  of  the  fheriff,  ; 
an  officer  is  not  anfwcrablc  upon  an  irregular  writ;  the  cafe 
Poph.  205.  was  the  cafe  of  the  Iheriff ;  but  I  do  not  fee  ho^ 
applies  to  this  cafe. 

The  cafe  of  Philips  verfus  Biron  and  another^  Eq/ler  7  Geo.  _—  i, 
Stra.  ^09.  is  a  cafe  di really  in  point;  it  was  trefpafs  and  faihs^lfe 
imprilonmcnt  againft  two,  who  both  pleaded  jointly,  that  th»  .^ere 
was  a  judgment  againft  the  plaintiff  at  the  fuit  of  Biron ^  wh  .^.^ich 
was  afterwards  fet  aflde  by  the  court,  but  that  before  it  was 
afide  a  capias  ad fatxsjaciendum  was  profecuted  by  the  then  pla 
tiff  Biron^  under  which  he  and  the  other  defendant  (who  1 
the  officer)  juftify  the  imprifonment.  And  on  demurrer  Wet 
objefted,  that  though  an  erroneous  judgment  is  a  juftifica(i 
yet' an  irregular  one  is  not,  for  that  is  a  matter  in  the  privity 
the  plaintiff  or  his  attorney.  Tho.  Raym,  73.  The  officer 
deed,  if  he  had  juftified  leparately,  might  have  made  a  bep' 
cafe  than  Biron  tue  then  plaintiff,  but  having  joined  with  hiicn 
muft  take  the  fame  fate;  and  of  that  opinion  was  the 


(heJUante  Eyre  Juftice)  and  gave  judgment  for  the  plaintiff.  I 

rely  upon  tnis  cafe,  and  ^mith  and  Boucher ^  and  pray  judgrr       aem 
for  plaintiff. 

Judgment  of        Lord  Chief  Juftice  De  Grey — This  is  not  a  new  queftiori ;         the 
the  pouru       capias  ad  refpondendum  being  tefted  in  Trinity  term,  and  rcti — 3rn» 
able  in  Hilary  term  next  following  is  void,  and  a  mere  null^^ty ; 
there  is  a  difference  between  writs  of  77iffne  proccfs,  and  wri^c:  sof 
execution;   for  in  the  cafe  of  writs  of  meftie  procefs,  if  a  ten^tn  be 
omitted  between  the  t*;./le  and  return,  the  caufe  is  out  of  ccr^urt, 
})ut  that  is  to  beundcrftood  m  perjonal actions,  for  in  rtalalF^ons 
the  law  is  other  wife,  for  in  them  there  muft  be  nine  returns^    be- 
tween  the  tej}e  and  return:  in  cafe  of  a  writ  of  execution      thf 
caufe  is  come  to  it\s  end.     In  cafes  of  me/fie  procefs,  it  vf^uld 
be  hard  to  fuffer  fo  long  a  return,  becaufe  the  body  muft  lie  in 
prifon,  without  having  an  oppqrt unity  to  make  a  defence,  nrSen 
perhaps  he  is  able  to  make  a  good  defence.     But  in  the  cafe  of 
a  capias  adfatisfaciendum,  the  defendant  ought  to  lie  in  execution, 
and  the  fheriff  ought  to  have  bis  body  always  ready  to  brinifto 
the  court  when  he  (hall  be  commanded  by  nabeas  corpus,  &c*i 
^cfp  af p  the  diftinftions  taken  between  \vTits  of  capic^s^^  with  re- 

ffcft 
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rped  to  real  aflions,  perfonal  a&ions,  raefne  procefs,  and  execu- 
Uons,  by  Holt  Chief  juftice,  in  the  cafe  of  Shiri^  verfus  Wright^ 
1  Ld*  Raym.  yj^^  776.  which  is  good  law. 

Parfons  the  now  plaintiflF  has  been  illegally  imprifoned  under 
colour  pf  a  writ  fued  out  againft  him,  whicn  is  a  mere  nullity : 
he  has  been  unlawfully  injured,  and  muft  have  a  remedy ;  but 
he  has  none  againft  the  officer^  who  is  not  to  exercife  his  judg- 
ment touching  the  validity  of  the  procefs  in  the  point  of  law,  but 
is  obliged  to  obey  the  command  of  the  courts  at  IVeftminfter^  or  ' 
other  fuperior  courts  having  general  jurifdiftion,  and  he  may 
juftify  under  the  writ  although  it  be  void,  2  Keb.  yo^. pi.  6g^  844. 

j^.  81.     3  Keb.  213.  6  Rep.  54.  a. But  where  a  court  has  no 

jurifdi£tion  of  the  caufe,  the  whole  is  coram  non  judice^  as  was 
the  cafe  of  Smith  verfus  Dr.  Bouchier  and  others^  2  Stra.  904. 
which  is  cited  by  the  court  in  giving  their  judgment  in  Perhns 
verfus  ProQor  and  Green^  and  is  by  the  co;irt  well  obferved  upon 
in  my  Brother  WilforCs  Reports^  2d  part ^  385.  that  Lord  Hard^ 
mcke  was  of  opinion,  that  trefpafs  and  falfe  imprifonment  well 
laid  againft  the  vice  chancellor  of  Oxford^  the  judge,  gaoler,  of- 
£cer,  and  all  of  them,  to  Rep.  76.  a.  b.  That  this  a£Uon  well 
lies  againft  Loyd  the  party  himfelf  who  fued  out  this  void  writ^ 
is  clear  from  the  cafes  of  Turner  verfus  Felgate^  1  Lev.  95.  1 
Sid.  272.  and  many  others  which  might  be  cited ;  and  to  fay 
now,  that  this  a3ion  does  not  lie  againft  the  party  himfelt« 
would  be  quieta  movere.  There  is  a  great  difference  betwen  er- 
roneous procefs,  and  irregular  (that  is  to  fay  void)  procefs,  the  ' 
firft  ftanas  valid  and  good  until  it  be  reverled,  the  latter  is  aa 
abfolute  nullity  from  the  beginning ;  the  party  may  iuftify  under 
the  firft  until  it  be  reverfed ;  but  he  cannot  juftify  under  the  latter, 
becaufe  it  was  his  own  fault  that  it  was  irregular  and  void  at 
firft.  It  is  faid  that  trefpafs  vi  et  armis  is  not  the  proper  a3ion, 
and  that  a  man  cannot  be  made  a  trefpafTer  by  relation ;  but 
relation  is  not  at  all  applicable  to  this  cafe,  for  L(yyd  who  fued  T.Raj«.73. 
out  this  void  irregular  writ,  and  caufed  Parfons  to  be  unlawfully  *  |'^»  '*S« 
arrefted  thereupon,  was  the  principal  mover  or  trefpaffcr  in  this  \  ^^^^^ 
cafe.  The  a£l  of  an  attorney  is  the  a£l  of  his  client,  and  I  am  T.Joaemi* 
very  clearly  of  opinion  jhat  trefpafs  vi  et  armis  well  lies,  and 
therefore  the  plaintiff  muft  have  judgment. 

Gould  Juftice — I  am  of  the  fame  opinion.   If  a  man  be  unjuftly 
imprifoned,  it  would  be  very  ftrange  indeed,  if  the  law  did  not 

eve  him  an  a£iioi!  for  falfe  imprifonment  \  therefore  the  queftion 
ifore  the  court  is,  who  is  the  proper  objeft  againft  whom  the 
aftion  for  falfe  imprifonment  ought  to  be  brought  ?  Certainly  the 
now  defendant  Loyd  who  was  the  plaintiff  in  the  writ  which 
>tra$  a  nullity,  an4  which  ihe  fued  out  by  her  attorney ;  ftie 

ihould 
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[Sm  Barker  fliould  havc  employed  a  more  fkllful  and  diligent  attorney,  for* 
ILi^'^**1r'i  ^^^  ^  ^^  ^^^  attorney,  in  point  of  law,  in  this  cafe  is  the  aft  oC 
/y  P-  3  J  the  party,  the  client ;  and  fo  alfo  is  the  aft  of  the  officer  wIh^ 
arretted  Parfons  the  now  plaintiff;  I  confider  it  to  be  the  ver^ 
fame  thing  as  if  the  now  defendant  Loyd  had  been  aftually  pre^ 
fent  when  the  plaintiff  was  arrefted,  and  had  Ordered  the  omcev* 
to  make  the  arreft,  and  am  therefore  mod  clearly  of  opinioi^ 
that  trefpafs  vietarmis  for  falfe  imprifonment  well  lies. 

Blackfione  Juftice— I  am  of  the  fame  opinion. . 

Nans  Juftice — I  am  of  the  fame  opinion.  Every  phuntiff  fuei^ 
out  procefs  at  his  peril.  In  the  cafe  of  Jfohnfon  and  Norton, 
s  Roll.  R&p.  442.  fpeakin^  of  writs,  it  is  there  faid,  that  a 
plaintiff  may  purchafe  an  original  returnable  two  or  three  terms 
after  the  purchafe,  becaufe  it  is  the  delay  of  the  plaintiff  him- 
ielf ;  but  if  he  purchafes  a  cafnas  it  is  otherwife*  and  he  cannot 
have  it' returnable  two  terms  after  the  purchafe,  or  omit«  or  pafs 
over  one  term,  for  that  would  be  a  delay  of  juftice,  andx:oiitr»y 
to  the  Jlatute  of  magna  charta,  which  lays  nuUi  deferanuB 
juftitiam. 

Judgment  for  the  plaintiff. 

sjj^tc?'  Young  and  GilU^fyJ^  Hockley  or  HockcKffe.    C.  B. 

Defendant  />  A  S  E  upon  an  affumpfit,  wherein  the  plaintiffs  declared, 
Sihto  e*""^  '^^^  ^^  defendant  on  the  25th  oljfune  1769,  at  London, 
on  the  pUin^'  ^^r^w  a  bill  of  exchange  upon  the  plaintiffs,  whereby  he  required 
tiffi, payable^  thfim  to  pay  him  (the  defendant)  or  his  order  57/.  y.  4^. 
IS^S^wdc?"^'*  one  month  after  the  date  thereof,  and  to  place  the  lame  to  his 

Ciintiffi  at  account;  tliat  afterwards,  on  the  faid  25th  of  June  1769,  in  con- 
t  requeft,  (ideration  that  the  plaintiffs  would  accept  the  faid  bill,  that  the 
■ttrf  on  pro-  defendant  might  negotiate  the  fame  for  his  own  ufe  and  benefit^ 
^tfmnifj^hem  ^^^  defendant  promifed  he  would  pay  the  faid  bill,  or  fupply 
■Bcrp*  the  the  plaintiffs  with  property  for  payment  thereof  when  it  became 
Uli,  which  jug^  2„j  would  indemnify  and  (avc  the  plaintiffs  h^rmlefs  againft 
aftCT^effnd^  all  cofts,  charges  and  expences  which  they  would  fuftain,  by 
•ntbccomci  reafon  of  their  acceptance  thereof;  and  the  plaintiffs  in  faft  fay, 
benkrupt,  {^3^  the  confiding  in  the  faid  promife,  (3c,  of  the  defendant, 
Jtnt  being'**  did  afterwards  on  the  faid  25th  ol  June  1769,  at  London,  at  dc- 
fued.  Plain-  fcndant's  re(jucft  accept  the  faid  bill,  and  which  faid  bill  after- 
tiffs  cannot  wards,  (to  wit)  on  the  26th  of  June  1769,  was  negotiated  and 
rdcbt^under    indorfed  away  by  the  defendant  for  his  own  benefit  j  and  the 

the  commif- 

£on,  fo  thr  defenrtant  cannot  pi  rad  his  certificate  in  tar  olF  this  action  on  die  ptomifii  to  iademnlly,  &c. 

See  ante  Coddard  t.  V^nditbtyUn^  p«  a6i. 

1  plaintiffs 
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j>laintifl^  further  fay,  that  afterwards  (to  wit)  on  the  28th  of 
July  1769,  the  faid  bill  became  due ;  yet  defendant,  not  regard- 
iRff  his  promife,  did  not  indemnify  the  plaintiffs;  and  the  plain- 
tins  paid  the  faid  bill  to  prevent  themfelves  from^  being  fued  at 
law,  to  the  damage  of  the  plaintiffs.  .  The  defendant  pleaded 
two  pleas,  i/f.  The  general  imie  non-a/fumpjit.  And  2rf/y,  That 
<Hi  tlie  11th  oi  July  1769,  he  became  a  bankrupt,  and  on  the 
12th  of  the  fame  month  a  commiiTion  of  bankrupt  ilTued  againft 
htm,  upon  which  he  was  declared  a  bankrupt,  and  that  he  ob-  . 
tained  his  certificate  on  the  ^x\i  of  September  J  769,  which  was 
allowed  and  confirmed  on  the  23d  of  03ober  following. 

This  caufe  came  on  to  be  tried  before  Lord  Chief  Juftice  BeGrer 
at  the  fittings  in  London  after  the  lafl  Eafter  term,  when  a  verdift 
was  found  for  the  plaintiffs,  fubj eft  to  the  opinion  of  the  court  upon 
the  following  flate  of  the  cafe,  viz.  it  appeared  in  evidence  at 
the  trial,  that  the  defendant,  on  the  25th  oi  June  1769,  drew 
a  bill  of  exchange  on  the  plaintiffs,  who  were  then  his  attornies, 
payable  one  month  after  the  date  thereof,  to  the  defendant's  own 
order,  for  57/.  5J.  4^.  which  was  accepted  by  the  plaintiffs  the 
fame  day;  that  the  plaintiffs  at  the  time  of  accepting  the  faid 
bill,  or  at  any  time  fince,  had  no  effefts  in  their  nands  belong- 
ing to  the  defendant  to  anfwer  the  faid  bill ;  that  on  the  1 2th 
of  Juiy  1769,  a  commiffion  of  bankrupt  was  awarded  and  iffued 
againfl  the  defendant,  who  was  thereupon  found  and  declared  a 
bankrupt  upon  an  aft  of  bankruptcy  committed  by  him  on  the 
11th  ot  the  fame  7i//y;  that  the  faid  bill  of  exchange  became 
due  on  the  28th  ol  July  1769,  when  the  fame  was  paid  by  the 
plaintiffs.  That  the  defendant  obtained  his  certificate  on  the  5th 
oi  September  1769,  which  was  allowed  and  confirmed  on  the  23d 
of  OElober  following. 

Upon  the  debate  of  this  cafe  the  whole  court  were  clearly  of 
opinion,. that  no  debt  was  owing  by  the  defendant  to  the  plain- 
tiffs before  the  eft  of  bankruptcy,  and  that  the  plaintiffs  could 
not  fwear  that"  the  debt  was  due  and  owing  to  them  before  they 
had  afbially  paid  the  fame,  which  was  not  until  the  28th  of 
July  1769,  after  the  aft  of  bankruptcy,  and  therefore  tlicy  would 
not  come  in  for  any  dividend  under  the  commiflion ;  and  the 
ccmrt  faid  this  cafe  w^as  exaftly  Vikc  Goddard  vcrfus  Vanderheyden, 
adjudged  in  this  court  in  Michaelmas  term,  12  Geo.  3.  And  Aiitt,i6a. 
therefore  they  gave  judgment  for  the  plaintiffs,  and  ordered  the 
foflea  to  be  delivered  to  them. 


Morris, 
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Morris,  Aflignee  of  the  ShcrifF^^^^  Recs,  an  Attoroej 
of  C.  B.  one  of  the  Bail  of  J.  B.  in  C.  B. 

Tbeaffignee   'T^HE  original  adion  brought  by  Morris  verfus  A.  £•  is  in  • 

*^*ftb**  *T*  ^^^  ^^"^  ^^  King's   Bench,  and  bail  not  bein?  put  in 

SSnSt'e"  ^hove  in  due  time,   the  bail-bond  hath  been  afljgned  to  the 

upon  in  the     plaintiff  Morris,  who  hath  brought  this  adion  thereupon  in  this 

^0^  court      court.     And  now  it  was  moved  to  fet  afide  the  proceedings,  the 

ongind  ^      original   a£lion  being  commenced  in  B.  R.  becaufe  the  aS  of 

•aion  was      parliament  dire£iing  the  afCgnment  of  the  bail-bond,  gives  the 

onmenced}   court,  after  fuch  bonds  are  put  in  fuit,  an  equitable  jurifdidioa 

SyT'emtto  ^^  ^y  proceedings,  and  to  let  a  defendant  in  to  try  the  merits 

Invejarif-      of  the  original  a3ion  upon  reafonable  terms,  whicn  jurifdidion 

diaionoftbe  cannot  be  exerci fed,  unlefs  the  original  a3ion,  and  the  aCUon 

sBImIc.  Rep.  ^po"  ^he  bail-bond  be  depending  in  the  fame  court.     Upon 

tfi.  S.  c.     bearing  counfel  on  both  fides,  upon  (hewing  caufe,  the  whole 

court  were  of  opinion  the  proceedings  in  this  cafe  were  iilegal, 

and  fet  them  afide;  and  would  have  given  defendant  his  cofis, 

if  coils  had  been  inferted  in  the  rule  to  (hew  caufe;  fome  of  the 

judges  feemed  to  think  that  this  court  had  not  jurifdi&ion  of  this 

caufe,  the  original  a£lion  being  in  the  King's  Bench,  and  the 

a£lion  on  the  bail-bond  being  given-by  the  aa  of  parliament. 

Rule  abfolute  iajit  afide  proceedings. 

Mail  verfus  Goodfon.    C.  B. 

This  record  is  entered  of  lad  Trinity  term,  in  the  Rolls  366  & 
367.  in  kac  verba,  ^ 

t^%!'l:l?^  Suffolk  CfllOMAS  GOODSON,  late  of  Worlington  in  the 
A  count  upon  (to  wit)  ^  county  of  Suffolk,  yeoman,  was  attached  to  anfwer 
fa  wni^"**"*  rA^;«kf  Maft  of  a  plea  of  trcfpafs  upon  the  cafe,  &c. 

Sat"  iSmiff  And  whereupon  the  faid  Thonias  Majl  by  Marcon  Braham  his  at- 
Aottid  build  torney  complains,  That  whereas  he  the  faid  Thotsias  Maft^  on  the 
Jend'ant""**"  ^7^^  ^^^  oi  Augujl  in  the  year  of  our  Lord  1762,  was,  and  for  di* 
c*iaC^»nilay  vers  (to  wit  feven}  years  before  that  time  had  been,  and  ftill  is  a 
out  not  lefs  trader,  dealer  and  chapman  in  divers  and  fundry  kinds  of  goods, 
Se*r"*^n       "^^^^^  and  raerchandires  at  Bury  Saint  Edmunds^  in  the  faid 

and  chat 

piaintifFAoold  enjoy  it  for  his  life ;  plainti/favers  that  he  did  build  the  yard,  &rc.  and  enjoyed  the  Umt 
fot  Ibme  years  as  an  eafemenr,  and  aflijns  for  breach  that  defendant  wron^foUy  aad  injcrioofly  ok-^ 
Ibnfied  him  in  the  enjoyment  of  his  did  eafemeot. 

countjr" 
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coanty  of  Suffolk^  and  during  the  faid  time  harh  had  frequent 
occafion  and  been  oftentimes  ufed  to  fend  corn,  feeds  and  other 
goods  by  water-carriage  from  Bury  Saint  Edmunds  aforefaid,  down 
the  river  Lark  otherwife  Burn,  to  the  port  of  King's-Lynn  in  the 
county  of  Norfolk,  and  to  receive  by  the  like  carriage  by  water 
from  King* s 'Lynn  aforefaid,  up  the  fame  river  Lark  otherwife 
Bum,  to  and  at  Bury  Saint  Edmunds  aforefaid,  coals,  iron,  deals, 
fir,  timber  and  other  goods  in  the  way  and  ufage  of  his  faid 
trade  and  dealing:  and  whereas  the  faid  river  Z«ri,  otherwife 
Bum,  fometimes  becomes  and  is  fo  (hallow  by  reafon  of  the  f 

want  of  a  fufficient  quantity  and  depth  of  water  therein  to  na- 
vigate veflels,  boats  and  lighters,  freighted  and  loaded  w^ith  coal^, 
iron,  timber,  and  other  goods  to  be  carried  by  water  as  afore^ 
faid,  from  King's-Lynn  to  Bury  Saint  Edmunds  aforefaid,  info- 
much  that  the  faid  Thomas  Maft  hath  been  many  times  necef- 
£irily  ot>liged  in  the  way  of  his  faid  trade  in  the  carriage  of  his 
coals,  iron,  timber,  ana  other  goods  by  water,  up  the  laid  river 
Lark  otherwife  Burn,  from  King's-Lvnn  to  Bury  Saint  Edmunds  m»y'wdii 
aforefaid,  to  land  fuch  his  goods  at  Worlington  in  the  county  of  Joined  with  % 
Suffolk  aforefaid,  and  to  convey  the  fame  from  thence  by  land  «ountiat»- 
carria^e  to  Bury  Saint  Edmunds  aforefaid,  for  the  fake  of  greater  ^^* 
expedition  in  the  carriage  thereof ;  and  alfo,  whereas  the  faid 
Thomas  Good/on  on  the  (aid  27th  day  of  Augujl  in  the  year  of 
our  Lord  176SJ  aforefaid,  and  long  before,  was  and  ftill  is  law- 
fully pofleued  of  and  in  a  certain  clofe  of  ground,  containing  by 
cftimation  fixty  rods  in  length  and  ten  rods  in  breadth,  fituate, 
lying  and  being  in  Worlington  aforefaid,  in  the  faid   county  of 
Suffolk,  next  adjoining  to  and  abutting  upon  the  faid  river  Lark 
otherwife  Burn,  on  the  fouthward  fide  of  the  faid  river ;  and 
alfo,  whereas  on  the  faid  27th  day  of  Aiigiijl  in  the  year  of  our 
Lord  1762  aforefaid  at  Worlington  aforefaid  in  the  laid  county 
oi Suffolk,  a  certain  difcourfe'was  had  and  moved  by  and  between 
the  laid  Thomas  Majl  and  the  faid  Thomas  Goodfon,  of  and  con- 
cerning a  yard  to  be  made  and  built  by  the  faid  Thomas.  Majl, 
in  the  faid  clofe  of  the  laid  Thomas  Goodfon,  next  the  faid  river 
Lark  otherwife  Burn,  for  the  more  commodioufly  carrying  on 
the  faid  trade  of  the  faid  Thomas  Maft,  and  for  the  landing  and 
fafe  keeping  his  coals  and  other  his  ^oods  there,  by  and  with 
the  confent  and  agreement  of  the  faid  Thomas  Goodfon;  and  upon 
that  difcourfe,  and  in  confequence  thereof  immediately  ahcr- 
wards,  (to  wit)  on  the  fame  day  and  year  lad  mentioned  at 
Worlington  aforefaid  in  the  faid  county  of  Suffolk,    a   certain 
agreement  was  had  and  made  \h  writing,  by  and  between  the 
faid  Thomas  Goodfon  and  Thomas  Majl,  figned  by  them  refpefti  vely, 
in  manner  and  form  following,  (that  is  to  fay)  "  Memorandum 
•*  27th  Augufl  1762.   An  agreement  made  this  day  between  Mr* 
**  Jliomas  Goodfon  and  Thomas  Maft^  for  the  faid  Thomas  Maji  to 

"build 


S$0  Michaelmas  Term  13  Geo.  III.  177*3^ 

•*  build  a  yard  next  the  river,  for  the  landing  of  coa!«  and  othcf 
•'  goods  as  many  as  he  pleafc;  but  the  faid  Thomas  Ma/l  dqihcn-^ 
**  gage  to  lay  out  not  lefs  tlian  twenty  pounds  on  what  he  build, 
**  for  which  reafon  the  faid  Thomas  Good/on  haveagreed»  that  the 
**  Caid  Thomas  Maft  (hall  enjoy  the  building  with  fregrcfs  eyree- 
**  grefs  and  regrefs,  for  any  goods  he  like  to  bcftow  there  dur-. 
**  ing  the  term  of  his  natural  Hie,  free  from  every  charge  what- 
•*  foever,  and.  within  fix  months  after  his  deceafe  the  building 
•'  to  become  the  property  of  Mr.  Thomas  Good/ant  but  the  (aid 
•'  Thomas  Good/on  i\o  hereby  promife,  that  Thomas  Maft  executor 
•'  fliall  have  the  firft  ref  ufal  of  it  at  the  r^ent  it  will  then  let  for. 
"  As  witncfs  our  hands,  Thomas  Good/on^ Thomas Mafi^*  at  by 
the  faid  agreement  in  writing  more  fully  appears.  And  the  faid 
Thomas  Maft  in  faft  further  fays,  that  in  purfuance  and  in  per- 
formance of  the  faid  agreement  on  his  pait  and  behalf  to  be 
done  and  performed,  he  the  faid  Thomas  Maft  as  fooii  after 
the  making  of  the  faid  agreement  as  convenient^  might  or  could 
be,  (to  wit)  on  the  firft  day  of  OSober  in  the  year  of  our  Lord 
1762  aforefaid,  did,  with  the  approbation  of  the  faid  Thomas 
Good/on^  make  and  build  a  yard  m  the  faid  clofe  of  the  faid  Tho-^ ' 
mas  Good  fan  next  the  river  Z^r^  otherwife  Bum  aforefaid,  for  the 
landing  of  his  coals  and  other  goods  .there,  and  did  inclofe  the 
fame  with  a  ftone  wall  of  great  heighth,  (to  wit}  feven  feet  high, 
and  with  four  doors  for  the  fafe  keeping  of  his  coals  and  other- 
goods  when  and  as  often  as  the  fame  {hould  be  landed  and 
placed  there,  and  that  he  the  faid  Thomas  Maft  did  upon  that 
occafion  lay  out  and  pay  a  large  fum  of  money,  (to  wit]  the  fum 
of  eighty  pounds  in  what  he  built  in  and  upon  the  faid  yard  ; 
•  and  that  he  the  faid  Thomas  Maft  from  the  faid  time  of  his  making 
and  building  the  faid  yard  for  the  landing  and  fafe  keeping  ot 
.  his  coals  and  other  goods  there,  hath,  in  purfuance  of  the  faid 
agreement,  peaceably  and  quietly  occupied  and  ufed  the  faid  yard 
as  an  eafcment  for  the  purpofes  aforefaid,  for  a  long  fpace  of 
time,  (to  wit)  from  the  time  laft  above  mentioned,  until  the 
26th  day  o{ March  in  the  year  of  our  Lord  1772  ;  neverthelefs, 
the  faid  Thomas  Good/on^  well  knowing  the  preniifes,  and  not  at 
all  regarding  the  faid  agreement,  but  contriving  and  wrongfully 
intending  him  the  faid  Thomas  Majl  in  this,  behalf  uniuftly  to 
aggrieve  and  damnify,  and  to  hinder  iand  deprive  the  {did  Thomas 
Maft  of  the  ufe  and  occupation  of  the  faid  yard,  as  an  eaftment 
4or  landing,  placing  and  fafe  keeping  his  coals  and  othergoods 
tTiere  according  to  the  agreement  aforefaid,  he  the  faid  TXonuis 
Coodfon  afterwards,  (to  wit)  on  the  27 th  day  of  March  in  the  faid 
yearxrf*  our  Lord  1772,  and  on  divers  other  days  and  times  be- 
tween that  day  and  the  day  of  fuing- forth  the  laid  original  writ 
of  the  faid  Thomds  Maji  againft  him  the  {dxdi'Thomas  Good/on^ 
did  by  bimfelF  and  fervants  wrongfully  and  injurioufly  obftruA 

and 
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•nd  hinder  th::  faid  Thomas  Maji  from  landing  divers  larse  quan- 
tities of  his  coals,  iron  and  limber,  (to  wit)  fifty  chaldrons  of 
his  ooals,.  fourteen  tons  and  fifteen  hundred  weight  of  his  iron* 
and  t^^vo  hundred  feet  of  his  timber,  at  and  upon  the  faid  yard, 
contrary  to  the  faid  agreement,  by  rcafon  whereof  he  the  faid 
Thomas  Mqfl  hath  been  and  is  greatly  damnified  in  his  faid  trade 
aad  dealings,  (to  wit)  at  Worlington  aforefaid,  in  the  faid  county 
o£  Stf^oli.  Andalfo,  whereas  the  faid  Thomas  Mqft  on  the  30th 
dsiy  <y{  May  in  the  year  of  our  Lord  1772,  at  Worlington  atorc- 
faid»  in  the  faid  county  oi Suffolk^  was  lawfully  pofleiTed  of  the 
goods  and  chattels  following,  that  is  to  fay,  of  forty  chaldrons  of 
coals,  ten  ends  of  iron,  ten  other,  pieces  of  iron,  twenty  ten  feet 
battons,  twenty  other  battons,  ten  wooden  rails,  and  ten  other 
rails  of  the  value  of  100/.  of  lawful  money  ol  Great  Britain,  as  of 
his  ovn  proper  goods  and  chattels,  and  being  fo  poffeffed  thereof, 
^*c^  iaid  Thomas  Maft  afterwards,  (to  wit)  on  the  Caune  day  and 
y^^Y-  laft  mentioned  at  Worlington  aforefaid  in  the  faid  county  of 
^H^hU^  cafually  loft  the  ^oods  and  chattels  aforefaid  out  of  hi* 
hands  and  poucflion,  which  faid  goods  and  chattels  fo  loft  aftcr- 
^*rds,  (to  wit)  on  the  fame  day  and  year  laft  mentioned  axvl 
J*:  ^h«  place  laft  above  faid,  came  to  the  hands  and  poffeflion  of 
^'^'^r  the  {aid  Thomas  Good/on  by  finding,  nevcrthelefs,  the  faid 
Tn€9f9^s  Goodfon^  well  knowing  the  goods  and  chattels  aforefaid 
to  l>^  fiie  proper  goods  and  chattels  ot  him  the  faid  Thomas  Maf^ 
**?d  ^o  him  the  faid  Thofnas  Maft  of  right  to  belong  and  s^pper.^ 
^**^»  but  contriving  and  fraudulently  intending  craftily  and  lub» 
f**^y"  to  dcceve  and  defraud  him  the  faid  Thomas  Maft  iti  this 
^*^^lf,'hath  not  yet  delivered  the  goods  and  chattels  aforefaid,  to  • 
*^*'^  the  faid  Thomas  Maft  (although  by  liim  often  re(|uefted  fo 
^  ^o),  but  the  faid  Thomas  Good/on  afterwards,  (to  wit)  on  the 
*^^eday  and  year  laft  mentioned  at  Worlington  aforefaid,  in  tjfie 
*^ifi  county  of  Suffolk,  converted  and  difpofed  of  the  faid  goods 
^2J5^  chattels  to  his  own  proper  ufe;  whereupon  the  faid  Thomas 
^fi/i  fays,  that  he  is  injured  and  hath  fuftained  damage,  to 
^»te  value  of  300/.  and  thereupon  he  brings  fuit,  &c. 

And  the  laid  Thomas  Good/on  by  Charles  Lt  Grice  his  attorner 
^CMttes  and  defends  the  wrong  and  injur)'  when,  &r.  and  (aita 
^^lat  he  is  not  ffuilty  of  the  premifes  above  laid  to  his  charge,  in 
"^^anner  and  form  as  the  laid  Thomas  Maft  hath  above  thereof 
Complained  againft  him,  and  of  this  he  puts  himfelf  upon  th« 
^^oimtry;  and  the  faid  Thomas  Maft  doth  fo  I  ike  wife.  Thcre- 
^re  the  fheriff  is  commanded  that  he  caufe  to  come  here  from 
^c  day  of  the  Holy  Trinity  in  three  weeks  twelve  &c,  by 
>rIiom  &c.  and  who  neither  (3c.  to  recognizee  &c.  bccaufe  as 
^ell^^. 

This 
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This  caufe  came  on  to  be  tried  at  the  lad  affizes  held  for 
county  of  Suffolk  before  my  brother  Wlutaktr^  when  a  verdi3  wj 
found  for  the  plaintiff,  with  forty  ihillings  damages  and  foi 
(hillings  cofts,  taken  intirely  upon  both  the  counts  in  the 
claration. 

And  now  it  was  moved  in  interell  of  judgment  by  my  Broihc^=r  -^^ 
Saytr  and  JValker,  that  thefe  two  counts  could  not  be  joined    ::mxi 
one  writ  or  declaration;  becaufe'(they  faid)  that  the  hrft  coi&^   :x3t 
is  laid  to  be  upon  an  exprefs  agreement  in  writing,  and  foun.  ^mds 
wholly  in  contra8^  and  the  latter  is  in  cafe  for  trover  and  a^  »• 
verfion^  which  is  a  tort.    And  to  prove  that  counts  foun<&^  «d 
upon  tort  and  upon  contraS   cannot   be  joined,   they   ci^i^ed 
X  Keb.  847-  pL  45.   2  Keb.  803.  1  Vent.  366.  for  they  not  onr^ly 
require  feveral  pleas,  but  therein  are  different  procefs ;  in  o:3BE]e, 
fummons,  attachment,  &c.  and  in  the  other,  attachment,  G^c. 
that  a£lions  upon  contract  lie  for  and  againll  executors,  but  aQi^=z)ns 

upon  tort  do  not  lie  for  or  againft  executors.     In  the  cafe of 

Bage  verfus  Bromud,  3  Lev.  99.  Pafch.  35  Car.  2.  C.  B.  1        ro» 
ver  and  ajfumpfit  were  joined  in  one  aflion,  and  upon  not  gut       Ity, 

the  jury  quoad  the  trover  find  for  the  defendant,  and  quoad  the= y^ 

fumffit  they  find  for  the  plaintiff,  and  it  was  moved  in  arreti 
judgment  that  thefe  two  things  cannot  be  joined  in  the  fame 
tion ;  and  that  although  the  jury  hath  fevered  them,  yet  thede 
ration  being  naught  and  bad  at  the  firft,  the  plaintiff  cajanoC  I 
any  judgment ;  and  fo  it  was  holden  by  the  whole  court, 

gave  judgment  that  the  plaintiff  ihould  take  nothing  by  his  w rit; 

this  cafe  being  after  a  verdiS,  wherein  the  jury  had  fevered        H)nc 
count  from  the  other,  (hews  that  the  writ  was  originally  nau  .j^fat, 
and  that  the  declaration  could  not  be  helped,  even  after  a  ^^^er- 
dift.     And  in  1  Keb.  795.  pi.  7.  in  the  Exchequer  Chair:^l)Cf 
judgment  in  C.  B.  was  rcverfed,  trover  and  an  affumpfit  b^siojf 
joined  in  the  fame  aftion,  in  regard  they  require  feveral  pS  <as, 
and  ajfumpjit  doth  furvive  to  the  executor  or  adminifirator,       bw 
trover  doth  not;  foin  Denton  verlus  Clarke^  and  Flowerdew  ye^wftu 
Kellett.     My  Brother  Serjeants  cited  feveral  other  cafes  to      the 
like  purpofe ;  not  neceffary  to  be  fet  down  here,  becaufe   ^luy 
■may  oe  found  in  Finer.  Aor.  tit.  ASion  [Joinder].     The  court 
made  a  rule  to  (hew  caufe  why  the  judgment  (hould  noc  ht 
arrefted. 

Serjeant  Wilfon^  upon  (hewing  caofe  for  the  plaintiff  why  jtirf|f- 
ment  (faould  not  be  arrefted,  faid,  that  it  feemed  not  to  be  nc- 
cedary  in  the  prefent  cafe  for  him  to  (hew  that  a  count  u 
affuw^Jit  and  another  in  trover  may  well  be  joined  in  one  writ 

0f 
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or  aQion;  but  that  if  it  was  neceflary,  he  thought  tlie  cafe  of 
UickffH  vcrfus  Clifton^  2  Wilfon  319.  went  a  great  way  to  prove 
that  a  count  upon  a  contracl^  and  a  count  in  trover  may  well  be 
joined  in  the  fame  writ  and  declaration;  for  the  Lord  Chief 
Juflice  Wilmot  in  giving  hi*;  opinion  in  that  cafu  fays,  It  is  ob- 
jccled  that  a  couitt  laid  rjuafi  ex  contradu^  cannot  he  joined  with 
trover^  yet  f  iavs  he  J  I  lav  no  great  iliefs  upon  old  cafes  to  this 
point,  at  this  d'ay.  fhc  true  teft  [fiiys  lie]  to  tiy  whether  two 
couocs  can  be  joined  in  the  fame  declaration  is  to  confidcr  and 
fee  whether  there  be  the  fame  judgmeiu  in  both,  and  not  whe- 
tlicr  they  botli  require  the  fame  plea;  and  wherever  there  is 
the  fame  judgment,  I  think,  [lays  Lord  Chiel' Juflice  lVil?not\ 
they  may  well  be  joined,  that  in  ajfumpjit  and  trover  there  is 
exadly  the  fame  judgment  rerid//;/!. 

In  tbe  cafe  of  the  Duke  oi  Bedford \cx{[\%  Alcock,  i  W'ilfon  250. 
Lord  Clucf  Juilice  Ijtr  in  giving  the  judgment  of  the  court  fav??, 
that  the  true  way  to  judge  whether  two  counts  can  be  joined  in 
one  declaration  is  this,  viz,  that  whenever  the  fame  proccfs  and 
judgment  are  in  two  counts  they  may  be  joined^  otherwife  they 
cannot ;  debt  on  dLJudgrnent  and  mutuatus  may  be  joined,  fo  may 
debt  on  a  bond  nnd  a  mutuatus  although  there  be  different  pleas 
required,  b^caufc  there  is  the  fame  procefs  and  judgment.  Debt 
and  detinue  may  be  joined.  Bro,  Jovider  in  Aclion,  pL  97.  And 
fo  may  debt  for  an  amercement  in  a  court  leet,  and  a  mutuatus. 

Butfuppofing  it  to  be  doubtful  w^Aethcr  a  count  in  ajfumpfit 
or  upon  a  contraft  can,  or  cannot  he  joined  with  trovei  which 
is  a  tort^  yet  [Serjeant  Wilfon  faid]  that  this  was  not  the  cafe  at 
bar,  and  infifted  tliat  th(*  hill  count  in  this  declaration  is  not 
founded  upon  the  contrail  or  written  agreement  therein  fet  forth, 
but  is  chidBy  founded  upon  the  tcrt  or  wrong  therein  alledgcd  to 
have  been  done  by  the  defendant  and  his  fervants  in  xurong  fully 
and  injurioifly  ob/trudmg  and  hindering  the  pUuntifffrom  the  ufe  and 
enjoyment-^  the  faid  yard  as  an  eafemait^  which  he  had  quietly 
and  peaceably  enjoyed  for  about  ten  years  before,  under  the  faid 
agreement,  and  whichhe  was  intitled  to  enjoy  for  the  term  of 
his  life;  that  it  was  ncceffary  to  flicw  the  agreement  in  the  dc^ 
claration  by  way  of  inducement  leading  to  the  gijl  of  the 
action,  which  was  the  tort^  wrong,  or  olftruclion  above-men- 
tioned; fo  that  whatever  may  be  the  law  with  refpeH  to  join- 
ing off^mpfit  or  contrail  ?ij\^  trover,  yet  tliis  was  not  that  cafe; 
but  both  thefe  couius  [Serjeant  J/ "i^^c^/z  humbly  infifled  j  were 
founded  upon  torts,  and  therefore  he  prayed  judgment  for  the 
plaintiff. 

Vol,  III.  A  .\  dria. 
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Curia.    The  gi/i  of  this  aSion  upon  the  firft  count  is  this.  uz. 
that  the  defendant  did  by  himfelf  and  fervants  wrongJuUj  aniin* 
juriovjly  obflrufi  and  hinder  the  plaintiff  from  landing  divers  large 
quantities  of  his  goods  upon  the^tfr^,  contrary  to  the  written 
agreement  before  let  forth  in  that  count;  it  was  neceffary  for 
the  plaintiff  to  fet  fonh  the  agreement  to  ftew  himfelf  intitled 
to  the  emfement  of  landing  his  goods  upon  the  yari^  which  he 
had  built  and  laid  out  a  ^m  of  money  thereupon,  and  had  en- 
joyed the  fame  for  about  ten  years  accordingly ;  and  having  done 
this  very  properly,  the  plaintiff  goes  on  and  alleges  in  this  count, 
that  the  defendant  well  knowing  the  premifes  ohftruBei  him 
in  the  enjoyment  of  his  eafcment;  this  is  certainly  a  mzsfeafance^  _ 
and  founds  wholly  in  tort ^  force  and  wrongs  and  not  in  contraS^,,^ 
for  the  agreement  or  contraH  which  had  been  for  fome  years  be--**- 
fore  executed  both  by  plaintiff  and  defendant  is  only  intxt)du3or]i^ 
to  fbew  the  tort  or  wrong  done  by  the  defendant  to  the  phinti^p 
in  hindering  him  from  the  enjoyment  of  his  eafemeni  wtiich  hi^ 
had  an  undoubted  right  to  enjoy;  fo  that  we  are  of  opinion  tl^« 
firft  count  is  founded  upon  a  tort^  and  not  upon  contraS;  zad 
that  this  is  a  ftronger  cafe  than  the  cafe  of  Dickon  verfus  CS/I 
[^%Brcmn    ton:    it  is  faid  in  that  cafe,   *'  That  the  true  /j^  to  try  wbe- 
''r^mkep     "  ^^^^  '^^  counts  can  be  joined  in  the  fame  declaration  ii 
K.b"  i-jAt     **  ^°  confider  and  fee  whether  there  be  the  fame  Judgment  in 
a77.*tid  aate  "  both,    and  that  whenever  there  is   the   fame  judgment  m 
ilfOJC  319]  «  ijQ^h^  they  jnay  ^eii  be  joined."     Now  it  is  certain  thatinall 
aftions  upon  the  cafe,  damages  only  are  recovered,  and  thejW 
judgment  for  the  plaintiff  in  all  of  them,  both  upon  coniraSs 
and  torts,  is  the  fame,  viz.  that  it  is  confidered  by  the  court  tk^ 
the  plaintiff'  do  recover  his  damages  to  Jo  much  moniy^  ^gti^ 
the  defendant y  and  that  the  defendant   oe  in  mifericor£a;  and 
yet  it  fcems  to  us  from  a  variety  of  cafes  in  the  books,  that 
a  count  upon  a  common  affumpfii,  for  goods  fold,  money  lent, 
money  had  and  received,  and  nich  fike  counts  which  arc  mere 
nonfafances  in  non-payment  of  money,  cannot  be  joined  with  a 
count  grounded  upon  a  tort  or  misjeafance  as  trover  is,  and 
therefore  we  think  the  rule  or  tefi  to  try  whether  two  court! 
can  be  joined,  as  laid  down  in  Dickon  and  Clifton^  is  rather  too 
large,  and   is   not    univerfally   true ;    though   it   may   be  one 
gootl  rule  or  teft  among  others  to  tiy  this  point  by.     But  withool  < 
giving  any  opinion  upon  that  matter  until  it  comes  in  judgment 
before  us ;  we  are  all  clearly  of  opinion  that  the  firft  count  in 
this  cafe  at  bar,  is  founded  upon  tort^  and  not  upon  contra3^  and 
that  trover  may  be  well  joined  with  it. 


Judgment  for  the  plaintiff />tfr  totam  curiam* 

Lewis 
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•^wis  Powell,   Clerk  ver/us  Francis    Milburn,   Clerk.  E^^^'j?; 

C.  B.  ^'       •-" 

J^  HIS  was  an  aftion  of  trefpafs  upon  the  cafe,  wherein  DedintSon 
■^    the  plaintiff  declared  that  the  defendant  was  indebted  to  hld'andTe- 
^itn  in  a  certain  fum  of  money,  for  the  like  fum  had  and  re*  crivedtotry 
wciived  by  the  defendant  to  and  tor  the  ufe  of  the  plaintiff,  and  •*»«  '\i^^  ^  • 
being  fo  indebted  the  defendant  in  confideration  thereof  pro-  ron^he  trial 
mifed  payment  thereof  to  the  plaintiff,  which  the  defendant  has  of  fuch  aaioa 
not  performed,  to  the  plaintiff's  damage;  upon  the  general  iffue  **^'^^*^ 
being  pleaded,  this  caufe  came  on  to  be  tried  beiore  the  Lord  ^tirc  he 
Chief  J  uftice  De  Grey  at  the  fittings  after  laft  Eajler  term,  when  need  not 
a  vcrdia  was  founa  for  the  plaintiff,  with  two  fhillings  and  J™''!  ***•  *|^ 
fix-pence  damages  fubjeft  to  the  opinion  of  this  court  upon  /J^"',*!  "^^ 
the   following  cafe  made  at  the  trial,  which  dates  in  thefe  c.uandiiiit 
words,  viz.  14.C.1.C.4.] 

••  That  Eleanor  the  wife  oi  William  Jolliffe  Efq.  being  (under  The  cafe  !«• 
*•  age  and  by  virtue  of  the  marriage  fettlement  of  her  grandfather  ^^^^^  for  tht 
•*  and  grandmother  John  Hedworth  Efq.  and  Sufannah  Sophia  j^lTcottrt. 
•*  Pel/ant^  dated  the  27  (3  28th  days  of  Augujl  1714)  feifed  in 
"  fee-tail  of  the  advowfon  or  rignt  of  donation  of  the  dona* 
••  tive  of  Chejler  Le  Street^  which  is  a  donative  zviih  cure  of 
**Jouls!  the  faid  IFilliam  Jolliffe  and  Eleanor  his  wife,  nomi- 
•*  nated  and  appointed  the  plaintiff  Lewis  Powell  clerk  thereto 
•*  on  or  about  the  17th  day  of  June  1770. 

"  That  the  plaintiff  Lexvis  Powell  was  in  pricft*s  orders  at  the 
••  time  of  the  faid  nomination  or  appointment,  and  fubfcribed 
**  the  thirty-nine  articles,  and  the  three  articles  in  the  thirty- 
••  fixth  canon  at  the  time  of  his  ordination  ;  but  did  not  prove, 
*•  upon  the  trial  of  this  caufe  (although  he  was  required  fo  to 
♦*  do)  that  he  had  fubfcribed  the  articles  in  the  prefence  of  the 
•*  Bijhop  of  Durham,  who  is  ordinary  of  the  diocefe  within 
**  which  the  donative  in  queftion  is ;  nor  that  he  had  publickly 
«♦  read  the  fame  in  the  chtirch  of  Chefler  Le  Street,  with  de* 
*«  claration  of  his  unfeigned  affent  to  the  fame ;  nor  that  he  had 
••  fubfcribed  the  declaration  or  acknowledgment  contained  in 
•«  ih^ftatutt  of  the  13  ^  14  Car,  2.  cap.  4.  for  the  uniformity 
••  of  publick  prayers  and  adminiftration  of  facraments,  and  other 
**  rites  and  ceremonies,  £?c.  fince  his  nomination  to  the  faid  , 
••  donative:  nor  had  any  licence  from  the  late  or  prefent  bijhop 
*•  of  Durham  to  preach  or  officiate  in  the  church  of  Chefler 
V  le  Street. 

A  A  2  •  "  Qft^^^ 
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«*  Quafe,  Whether  the  plaintiff  is  in  a  (ituation  to  madntaiit 
"  tliis  afction  ? 

**  Signed  by  John  Burland  for  the  plaintiff^ 

*'  Thomas  Walker  for  the  defendant." 

.This  caufe  was  argued  at  the  bar  in  Trinity  terra  laft,  by  Ser- 
jeant Glynn  for  the  plaintiff^  and  Serjeant  Walker  ior  the 
defendant. 

Argument  fof  Serjeant  Glynn — It  was  firft  objefted  at  the  trial  of  this  caufe 
^^tclw^Gf'  (and  lo  tlie  cafe  Hates:  that  the  plaintiff  did  not  prove  (though 
iftObjeajon.  required  to  do  fo)  tlia't  he  had  fubfcribcd  the  articles  in  the  pre- 
fence  of  the  Bifiop  of  Durham  the  ordinary,  nor  had  publickly 
read  the  fame  in  the  church  of  Chffter  Le  Street,  with  declara* 
tion  of  his  unfeigned  affcnt  to  the  fame,  accordin^^  to  tlie  ^ai. 
13  Eliz.  cap,  12.  feSI,  3.  whereby  it  is  enafck*d,  That  no  perjin 
Jhall  be  tliereafler  adimtud  to  any  benefice  with  (ure^  except  he 
then  be  of  the  age  of  three  and  twenty  years  at  the  leaft^  umd  4 
dtacon,  andjliallfirji  have  fubfcribed  the  faid  articles  in  the  prc^ 
fence  of  the  ordinary,  and  publickly  read  the  fame  in  the  Parifh 
church  of  that  benefice^  with  declaration  of  las  unfeigned  ajffent  to 
tkefamei  and  that  every  perfon  after  the  end  qftkatjejjion  of  par  • 
liament  to  be  admitted  to  a  benefice  with  cure,  except  that  within 
two  months  after  his  induction,  he  do  publickly  read  the  faid  articles 
in  the  fame  church  whtre  he  fliall  have  the  cure,  in  the  time  ef 
com?non  prayer  there,  with  declaration  of  his  unfeigned  ofjeni  there- 
unto, and  be  admitted  to  adminifier  the  facraments  within  one  year 
tfter  his  induclion,  if  he  be  not  admitted  before,  fhall  ie^  upon 
every  fuch  d fault,  IPSO  FACTO,  immediately  deprived. 

Anfvirer  to  ift  In  anfwer  to  this  objeftion,  1  humbly  infill,  (with  deference  to 
Objcaion.  the  court)  that  this  itatute  cloth  not  extend  to  donatives  cither 
with  or  without  cure  of  fouls  ;  for  donatives  are  not  therein  once 
mentioned ;  it  only  fpeaks  of  heaefices  with  cure,  of  benefices 
prefentative,  of  admiflion,  iiillitution  and  induction,  the  proper 
afe  of  tlie  ordinary  with  rcfpcrt  to  prefentative  benefices  ;  but 
doth  not  fay  one  word  with  reipc61  to  a  patron's  donation^  nomi^ 
tiation,  or  appointment  to  a  donative. 

That  a  dona-  A  donative  with  cure  of  fouls,  hath  never  been  taken  cmt  lin- 
]**•  ;|*"^<^"'«  derftood  to  be  a  benefice  with  cure  of  fouls,  within  the  meanine 

(li  not  t  bene.        r       1  />  rr       ^ r^  rn  r  r\i  f    '  •    »  i    * 

ficewithcurc,  ot  the  Jt at.  21  Hen,  8.  cap,  i^./ect,  9.  y  Pturauties^  eiizier  by 
by  the  mean,  the  canonifis  or  common  lawyers ;  but  on  the  contrary,  it  has 
•"i'h!  k!**  *J^ays  been  held,  ever  fince  the  making  of  that  ftatute,  that  %V(f 
CIS.  perfon  having  a  donative  with  or  witli^ut  cure  of  fouis^  of  th« 
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3?fcarly  value  of  eight  pounds  or  above,  may  lawfully  accept  and 
cake  a  pre/entative  henrfice  with  cure  of  fouls,  and  be  inftituted 
and  inducted  in  pofltflion  thereof ;  and  that  the  donative  with 
or  without  cure  of  fouls,  (hall  not  be  adjudged  in  law  to  be 
void :  this,  I  fay,  is  univerfally  agreed,  both  by  the  canonifts 
and  common  lawyers,  and  thereupon,!  ground  myfclf,  that  this. 
donative  is  not  a  benefice  within  the  Ji at ute  of  13  £//z.  c.  is. 
Indeed  every  word  of  this  ftatute  of  E/iz.  relates  only  to  pre/in-' 
Uiiive  benefices  or  livings;  the  laft  fc^tion  thereof,  Jti^?.  8.  pro- 
vides that  no  title  to  confer  or  prefent  by  lapfe  (hall  accrue  upon 
any  deprivation  ipfo  fa&o,  but  after  fix  months  after  notice  of 
fuch  deprivation  given  by  the  ordinary  to  the  patron.  And  that 
fuch  notice  to  the  patron  ought  to  be  truly,  properly  and  per- 
fonally,  and  not  feignedly  given,  the  cafe  ot  Bacon  versus  Byhop 
(rfCaiiiJU  and  Witlon  Gierke  fhews ;  which  was  a  quare  impeait  by 
Tiacon  agatnft  the  BiJIiop  ofCarli/lr  and  Wilton  Gerke,  wherein  the 
plaintiff  counted  of  a  prefentation  to  one  Twayt^  by  an  abbot 
m  the  time  of  Hen,  8.  end  made  his  title  by  a  grant  of  the  next 
advowfon  made  by  the  abbot  and  his  convent,  arnl  that  the 
dhurch  was  then  void  by  the  deprivation  of  the  faid  Twaytes 
generally:  and  the  bifhop  as  ordinary  iniitled  himfelf  by  lapfe^ 
by  reafon  of  the  deprivation  of  Twaytes^  bccaufc  he  not  being 
niinifter  according  to  the  order  made  in  the  time  of  King  Ed.  6. 
and  in  the  time  of  the  then  Queen  Eliz.  nor  having  fubfcribed 
to  the  articles  of  religion  according  to  the /hit,  13  E/iz,  cap,  12. 
whereby  the  church  was  void,  &c,  and  Jl^itton  his  clerk  pleaded 
the  fame  plea.  And  iffue  was  joined  upon  the  notice  given  by 
the  bifhop  to  the  patron  of  this  deprivation  (that  is  to  fay) 
whether  the  bifhop  had  notified  to  the  faid  plaintiff  the  faid  de» 
privation  at  the  church  aforefaid,  as  the  bifhop  had  alleged  or 
not?  And  the  jurv  gave  a  fpecial  verdi^l  (to  witj  Quod ep^fc opus 
notificavit  non  fuhfciiptum  pradifl'  per  Twaytes  ad  articulos  pre* 
diSfos  apud  eccUfiam  pradiclam  per  quandam  intimationemjuam 
figillatam  fub  tenort  Jequente^  videlicet  R,  epifcopus  C,  umverfis 
retlontus^  vicariis,  curatis,  non  curatis,  clerids  et  literatis  qui-- 
iu/cunque  infra  diocefin  nojlram  CarlioVfalutem^  cum  R,  Twaytes 
clericUs  vicarius  perpetuus  incaria  perpHua  eccUfia  parockialis 
de  C,  nojtra  diocefie^  non  fubfcnpjit  articulis,  ^c.juxta/tatutum^ 
&c.  mandans  eis  omnibus  etpracipue  curato  de  C.  ad  declarandum 
in  di&a  ecclefia  de  C.  di&um  non-fubfcriptionem^  &c.  And  the 
jury  found  further  that  the  faid  intimation  was  publickly 
read  in  Englijft  by  the  curate  in  tlie  pulpit  in  the  faid  church  of 
C.  in  the  day  of  the  Epiphany  of  our  Lord,  in  the  time  of  di- 
vine ferv'ice  in  the  morning,  &c,  and  that  it  was  afterwards 
fixed  in  tlie  porch  of  the  faid  church  by  a  general  apparitor  &c ; 
and  whether  this  matter  was  a  fufficient  notification  to  the  faid 
plaintiff  of  the  faid  deprivation  or  not  the  jury  w«ne  ignorant, 
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and  prayed  the  advice  of  the  jufiices.  Nota^  there  was  no  men* 
lion  of  the  patron  or  his  name  in  the  intimation ;  alfo  no 
'  exprefs  mention  was  made  of  the  deprivation  according  to  the 
provifoe  in  the  ftatute  aforefaid.  Sed  quod  Twaytts  nonjubfcriffit 
ariiculis,  nor  any  matter  of  qualification  of  Twaytes  that  he  ought 
or  was  obliged  to  fubfcribe,  but  he  is  called  in  the  inftrumeat 
vicartus  perpetuus^  et  non  nuplr  vicarius^  fo  then  he  was  not 
deprived  at  the  time  of  the  date  of  the  intimation,  wherefore  no 
deprivation  was  or  could  be  notified.  Alfo  quare  of  the  matter 
in  law  of  fuch  public  notice  to  the  church,  &c.  and  not  to  the 
parfon  the  patron  ?  £t  nota  the  favour  of  the  jury  to  the  defend- 
ants, who  find  in  their  verdi£l  that  TwayUs  the  iaft  incumbent, 
non  habens  or  dines  addixnna  ccUbranda/ecundumformamJlatutiEi' 
wardxfexd  ml  ufitai'  temportnunc^  non  declaraC  yfcnjumjuum  coram 
0rdinarionecfubfcripfitarticulis^(^c*vf\iic\i  is  matter  ^A<?rj  of  their 
ifTue  and  charge,  therefore  no  regard  ought  to  be  had  to  it.  ti 
nota,  the  opinion  of  the  civilians  that  this  intimation  is  not  fuf- 
ficient  to  prejudice  the  patron,  becaufe  it  is  upon  a  fiatute  penal 
to  the  incumbent,  and  penal  to  the  patron  to  make  him  loie  bis 
prefentation,  and  therefore  fuch  notice  to  the  patron  ought  (O 
^be  x^re  proprie,  et  ptrfonaliUr  et  non  ji£l}^  and  the  intimation 
ought  to  notify  that  the  ordinary  had  deprived  him  by  a  fcn- 
tence  declarator)' ^r^?  non  ajftnfu  et  fubfcriptione  articulxs  Jccw- 
dumjlatutum,  Otherwifc  it  (hall  be  intended  that  the  ordinary 
was  content  to  permit  liim,  &r.  And  on  the  laft  day  of  term, 
flxL  18  Eliz.  it  was  refolved  in  tlie  Exchequer  Chamber  by  the 
opinion  of  j//the  jufliccs  and  the  Chief  Baron  of  the  Exchequer 
except  Harper  and  Mounfon^  ahfente  Gawdy^  tiiat  the  faid  inllru- 
ment  was  infufficient  for  the  caufes  aforefaid.  Et  fuperinitvL 
banco  eodem  die  judicium  datum  Juit  pro  Bacon.  This  cafe  (hews 
what  notice  is  to  be  given  to  the  patron  by  the  ordinary,  before 
he  can  confer  or  prejcnt  by  lapfe,  after  a  deprivation  ipfrfoBo 
of  an  incumbent  of^a  prefenlatii;e  benefice,  for  not  fublcnbing 
the  articles  according  to  iht^at.  13  Eliz.  cap.  12.  and  there- 
fore it  was  thought  proper  to  fet  it  down  in  this  place  at  Ml 
length,  as  it  is  reported  by  the  learned  Chief  Jufiice  Dier^ 

346- 


Tikeribnry  But  with  refpefl  to  a  donative  it  is  univerfally  agreed,  the 
fet^don*  ordinary  cannot  prcfent  or  collate  thereto  by  lapfe,  mdccdhc 
tive  ^  l»F^«-  "^^y  compel  the  patron  thereof  to  give  it  to  ionic  proper  dert 
Suppofing  for  argument's  fake,  that  the  incumbent  of  a  dnatiM 
was  bound  to  fubicribe  the  articles,  he  might  fubfcribe  tbemb^ 
fore  tlie  j^atron  or  donor,  for  the  ordinar)*  cannot  interpofir;  a 
donative  is  out  of  his  jurifdidion,  out  of  the  duty  of  his  office, 
and  if  he  was  to  interfere  he  might  incur  ^pr^tmumre:  he  can- 
|iot  exercife  any  vifitatorial  a£l  with  refpe^  to  a  dmative^  if  ^ 

does 
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does,  he  violates  or  invades  the  rights  of  the  patron  thereof  who 
is  the  ordinary,  and  he  only  can  deprive.  If  the  (latute  be  con* 
firued  to  extend  to  donatives  the  patron  thereof  niuft  be  the  ordi. 
nary  meant  by  the  ftatute,  and  he  is  the  perfon  before  whom  the 
articles  are  to  be  fubfcribed,  and  therefore  it  was  not  neceffary 
to  prove  at  the  trial  that  the  plaintiff  fubfcribed  the  articles  in 
the  prefence  of  the  bilhop  of  Durham  the  ordinary  of  the 
diocefe. 

^h-  It  was  obje£bed  at  the  trial  of  this  caufe  (and  fo  the  2d  Objeaioa. 
cafe  ftates)  that  the  plaintiff  did  not  prove  (though  required  fo 
to  do)  that  he  had  fubfcribed  the  declaration  or  acknowledgment 
contained  in  the  ftatute  of  the  13  £3  14  Car,  2.  cap,  4.  for  the 
uniformity  of  publick  prayers,  and  adminiftration  of  facraments, 
and  other  rites  and  ceremonies,  &c.  fince  his  nomination  to  the 
faid  donative^  nor  had  any  licence  from  the  late  or  prefent  bifhop 
of  Durham  to  preach  or' officiate  in  the  church  of  Chefter  iz 
Street. 

What  I  have  fubmitted,  with  great  deference  to  the  court,  Anfwer. 
upon  the^fl/.  of  Eliz,  applies  more  ftrongiy  to  the  13  £5?  \\Car. 
2.  that  this  muft  be  done  before  the  patron  of  the  donative:  this 
objeflion  ought  to  come  before  the  court  from  the  donor. 

This  y?^z^  o{  Car.  2.  was  made  for  the  uniformitv  of  the 
church  of  England^  and  to  deprive  all  non-conformifts ;  it  is 
commonly  called  the  Saint  Bartholomew  aB ;  it  enafts,  That 
every  parfon,  vicar,  or  other  minifter  whatfoever,  who  now  hath 
or  enjoyeth  any  ecclefiaftical  benefice  or  promotion  within  this 
realm  of  England^  fhall  in  the  church,  chapel,  or  place  of  pub- 
lick  worlhip  belonging  to  his  faid  benefice  or  promotion,  upon 
'  fome  Lord's-day  before  the  feaft  of  Scunt  Bartholomew^  which 
fliall  be  in  the  year  of  our  Lord  God  1662,  openly,  publickly 
and  folcmnly  read  the  morning  and  evening  prayer  appointed  to 
be  read  by,  and  according  to,  the  book  ot  common  prayer,  at 
the  times  thereby  appointed;  and  after  fuch  reading  tnereof, 
(hall  openly  and  publicklj,  before  the  congregation  there  af- 
fembled,  declare  his  unfeigned  affent  and  confent  to  the  ufe  of 
all  things  in  the  faid  book  contained  and  prefcribed  in  thefe 
words  and  no  other :  [wz.] 

I  A.  B.  do  here  declare  my  unfeigned  affent  and  confent  to 
all  and  every  thing  contained  and  prefcribed  in  and  by  the  book 
intituled.  The  Book  of  Common  Prayer  and  adminiftration  of  the 
facraments  and  other  rites  and  ceremonies  of  the  church,  ac- 
cording to  the  ufc  of  the  church  of  England;  together  with  the 
pfalter  or  pfalms  of  Davids  pointed  as  they  are  to  be  fung  or 
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(M  in  churches  ;  and  the  form  or  manner  of  miking,  ordaiim 
'd\\i[  confccrating  of  bilhopSj  priclb,  and  deacons. 

And  that  all  and  every  fuch  pcrfon,  who  (hall  (without  fc: 
law  I  111  impediment  to  be  allowed  and  approved  of  by  the  oxrcii- 
nary  of  the  place)  neglett  or  refiife  to  do  the  f^me  within  ^tie 
time  a[orcfaia»  or  (in  cafe  of  fuch  impediment)  within  one  mc^T^-th 
al'itr  Inch  impediment  removed,  fhall  ipJ'ofa3o  be  deprived,  of 
all  his  fpiritual  promotions  ;  and  that  from  thenceforth  it  n-^iall 
be  lawful,  to  and  for  all  patrons  and  donors  of  all  and  fmgular-  tlic 
fuid  fpiritual  promotions,  or  any  of  them,  according  to  tlr^^^ir 
refpcttivc  rights  and  titles  to  prcfcnt  or  coHate  the  famc^  as 
though  the  perfon  or  perfons  fo  offending  or  neglcfling  i^'^^i-re 
ilc«tl.  And  by  the  fame  a6>,  ever\'  perfon  thereafter  to  be  j>«-o- 
inoted  to  any  ecclefudtical  benefice,  is  to  conform  in  l&Ae 
manner. 

If  this  conformity  and  declaration,  as  in  llic  cafe  flated,  -was 
nrcollaiv  to  be  made  by  the  plaintiff,  I  contend  he  mufl  do  it 
before*  his  donor ^  who  is  his  ord:ft.:r\;  but  if  I  am  itiifiaken  in 
th.it  point »  vet  1  humbly  infift,  that  it  was  not  incumbent  u  j>on 
him  4t  the  trial  of  this  caafe,  to  prove  that  tic  liad  fubfcrifcx^ 
the  anicles  before  the  biihop  of  Duihamy  and  pubiickly  r^^^ 
the  funo  in  the  church  of  ri/"  v." r  L;  Si'fft,  wiih  his  unfeigi^^ 
ttflcnt  to  the  fame,  and  th^:  he  had  fubfcnbed  the  declaration  or 
«\ki\owledgment«  couiainei  in  the  flatute  of  the  i^&  \\C^[* 
d«  a;^»  4.  tor  the  uniiormity  of  puhiick  prayers,  and  adiiaxx^- 
tti^^on  ot  facraments  and  ouicr  ntcs  and  ceremonies,  c?c.  fi«^** 
hiS  nomitution  10  the  faid  ic^^^in.  He  produced  the  inftjr*- 
w;cm  of  ji^xjiTi^T:  as  ibc  rriai,  and  ai!  the  tiile  the  parron  co«^_W 
jjiw ;  aini  as  n*>  i*:b:r>jaeni  3eph\-a::on  appears,  the  court  ^^^^iU 
jnt^fxwn^  tiuK  iKc  p!a::>t;Sr  hath  ca:i:onnefci  himfcif  properly  1x- 
K^i>?  :h<'  rrvwT  rv;£;rvKt  or  ordiraTv.  And  to  th:$  piirpofe  is  «:1jc 
V4X  x^:  M^%ii  renu$  &t*J!f.  1  i\.  r\  Rrf.  jj-^.  Mamtt  fiicd  in  «*^ 
li^:xr,iJu  v\Niit  t^^  :\nS»  ajfa..^!  B»^iU'\  wiw  there  pleaded  «.1^»^ 
In:  Kjm  :^v>5  rrai  :be  anrc>$  is:c~rd.r^  :o  :h^  fiatsre,  and  ^t/K^^^ 
t  V  cv^urt  %vaira.*s.>oi  the  i^^^ii:::  t>>  prr^ve  rLrf  ceg«ive,  «*Mt 
K  >!i  ;*::i?v^  u,^  >"  ^"  rcAiirc  rarn:  r.^  iVt*:  i^a:  be  ncrrr  read  xIjc 
*x',vvx  r.*  tSr^*  ^  rx>  3U3  %r**?  jc  ai  urjcs  hxh  bccff«  ^t 
^vAXv'^iv  Jtr.,;  :.v  ;c-  <  •vi\>'t:  .!itsf  *rr:Vics  ?^^^  *  pwiiibici<^«« 
V.«    ,;  >t«\t,>  ,\<*^,\.     v'^v,-- jLirti  Z^f/t£^^j:(^:  ijuo  ibe  law  prcfiaxn«« 

i.v^  tS.*  S^*^.**cv^  rxii«  t^ara  ^^ai  :ie  ar:2caes«  aad  tiiciefoit 

%  Vt^  ;V  ^r**  s^ri-.v.'ajs  :3ir  jfinracrnf,  t*^  i»w-  mqaires  the 
svxJ*  \^  ^^  Sf  yi  v'^^i :  js  ^r  te  vm£  A\jj.jks  jt  .>w/  ■afnatraw^ 
V<  ,\v>>ik->i  ?Jw^  ^-j3C>^  H*i«r^  X*  W  Tev-'*ci;  aaa  Oit  Uid^  if 
1^  \  4  ^TfUk'^.t  Jik'tt.i:  cvcnr  ^rtijrr  i.-a  i.^*:^  rraiesAT,  he  won W 
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prefama  (until  it  were  proved  to  the  contrary)  that  ba  read  the 
articles. 

In  an  ejeQilient  for  a  prebendal  houfe  tried  at  Salijbury  before 
Lord  Chief  Juftice  Wilmoty  it  was  objctled  the  prebendary  had 
not  conformed  and  read  the  articles,  and  h€  was  called  upon  to 
prove  that  he  had ;  but  it  was  prefumcd  by  the  Chief  Juftice 
that  he  had  read  the  articles,  Wt.  and  he  held  it  was  not  in- 
cumbent on  the  plaintiff  to  prove  that  he  had  read  the  articles, 
fubfcribed,  &c. 

In  the  cafe  of  Tan^orih  before  the  houfe  of  lords,  which  was  »  WilfoBi|^^ 
a  donative^  this  objeflion  was  not  fo  much  as  mentioned. 

Donatives  are  mere  private  benefices  ercfted  by  the  King,  or 
great  lords,  and  are  not  within  the  ftatutes  m'entioned  which 
only  concern  prefintative  benefices ;  for  ad  ea  qudt  Jrtquenhus  ac^ 
cidunt  jura  Adaptantur,  viz.  benefices  within  the  jurifdiftion  of 
the  ordinary  of  the  diocefe ;  the  now  plaintiff  who  ia  in  pot 
fefFion  derives  his  title  wholly  by  the  gift  of  the  donor,  not  front 
the  ordinar}% 

In  the  latter  end  of  this  cafe  it  is  ftated,  that  the  plaintiff  had 
no  licence  from  the  late  or  prcfent  bifhop  of  Durham^  to  preach 
or  officiate  in  the  church  of  CheJUr  Le  Streets 

Lord  Chief  Juftice  De  Grey — No  fuch  licence  is  required  or 
fleceffary  to  be  had,  but  only  for  lefturers. 

Serjeant  Walker  for  the  defendant — The  church  in  queftionis 
a  donative  with  cure  of  fouls  ^  being  ftated  in  the  cafe,  and  found 
by  the  jury,  to  be  fuch  a  curacy ;  upon  this  I  fhall  ground  my  ar- 
gument ;  the  bijhop  of  Durham  has  the  cure  of  Jouls  within  and 
throughout  his  diocefe ;  Chejier  Le  Street  is  within  his  dioccle, 
therefore  the  bilhop  has  the  cure  of  fouls  and  ecclefiaftical  jurif- 
diftion in  Chefler  Le  Street,  The  plaintiff  muft  bf  in  poffeffion 
of  the  church  before  he  can  fay  he  has  loft  the  profits  thereof, 
or  can  have  this  aftion  for  money  received  by  the  defendant  for 
his  life,  he  muft  (hew  fome  puolick  tefts  to  mark  hini  out  to 
teach,  preach  and  adminifter  the  facraments ;  thefe  public  tefts 
arc  given  by  all  perfons  who  take  livings  xvith  cure  of  fouls ;  when 
a  iiian  has  got  a  proper  certificate  of  his  good  morals,  has  been 
admitted  into  Koly  orders,  and  been  prefented,  admitted  and 
inftituted  to  a  benefice,  yet  he  cannot  bring  any  poiTeffory  a^ion 
touching  the  glebe  or  temporal  profits  of  the  benefice  before  he 
be  indufted,  the  plaintiff  is  not  itt  poffeflioti  pf  this  chtttch,  fo  he 
cannot  maintaia  ^is  a£lion^ 

By 
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By  xhtjlai.  i  Eliz.  cap.  i.feS.  19.  All  ecclefiaftical perrV:i 
whatfoever  (hall  take  the  oath  of  fupremacy,  under  pain  of  I0&  v: 
during  life,  all  ecclefiaftical  and  fpiritual  promotion ;  and  1 
/e8.  aa.  all  jperfons  that  (hall  be  promoted  to  any  ecclefia(L:B.  < 
benefice,  office  or  miniftry,  (hall  take  the  oath  of  fuprema^^r 
this  donative  zuitk  cure  of  fouls  is  an  ecclefiaftical  office  or  ^ 
niflr}%  therefore  the  plaintiff  ought  to  have  (hewn  that  he.  1; 
taken  the  oath  oi  fupremacy. 

Lord  Chief  Tufiice — ^This  was  not  mentioned  at  the  triaU  x^ 
is  any  notice  taken  of  it  in  the  cafe  fiated  for  the  opinion  oF  ^] 
court;  we  cannot  go  out  of  the  cafe  fiated. 

Serjeant  Walker — I  cite  the  flatutes  of  1  EUz.  cap.  ufeS.  mg 
and  13  EHz.  cap.  12.  to  fliew  that  the  z£k  of  donation  is  not  ^ 
teft  of  the  plainiiff 's  fitnefs  for  a  benefice  with  cure  of  fouli, 
but  he  muft  fubfcribe  the  articles  in  the  prefence  of  the  ordinary, 
which  can  only  mean  the  bifhop,  for  he  has  the  cure  ofaUiAe 
JouU  uidkiM  Ais  dioc^. 

In  the/tf/.  13  &  14  Car.  a.  cmb.  \*IcSt.  5.  the  word  iwcrs 
as  well  dspairoms  is  mentioned,  which  uews  this  ftatute  extends 
to  JmnUive  as  well  as  pre/aUmim  benefices ;  and  the  word  d<mon 
is  i^n  mentioned  in  JeS.  6.  of  the  fame  flatute :  anfl  in 
JtB.  8.  of  the  (ame  ftatute  every  perfon  who  (ball  have  any  ec- 
clefiaflical  benefice,  or  (hall  have  any  promouon  or  Curate' sfla^^ 
Ihall  makiC  the  declaration  there  mentioned ;  and  the  ijfhJiS* 
of  the  lame  ftatute  is  very  ftroi^  to  this  purpofe ;  the  momcflt 
that  WtJMftm  are  made  benefices  with  cure  of  /cuts^  the  curates 
thenwf  ought  to  give  the  publick  tcfis  prefcribed  by  the  Azotes 
of  thetr  fitniefs  to  teach,  preach  and  adsuniftcr  the  facraments,  as 
well  as  all  other  incuinbencs  of  hesucBccsfr^cMiaiiuc  wth  ctn 

Lord  Chief  Jiiftice  IkG^tf—Tbe  cafe  fates  that  plaintif  <£' 
not  piove  ^tptKi  the  tiiaU  ahlkoiigh  ^  ^"^  icqoiied  fo  to  (iOi 
that  be  had  lidkicribed  the  anidcs  in  tfe  pfefence  of  the  kfiff 
^  AirAMi  wlio  IS  QfdiaafT,  &€.f  worn  k  is  fonrcndcd  far  the 
ftauKiC  this  the  «MU  *ra*Buf  of  this  wmJtsr  docs  not  lie  opo^ 
{md;  bittt)iMkfldUbepfi^iMdKlBtkcxiDfQnDed,aDd<loDe 
evcfY  aA  he  OM^  aohomdoM,  if  ilAiA  aot  apncar  and  ^ 
wo^  h>tke€OMnrr;  wSoa  for  vobid  tkn^  and  to  die  cafo 
ciica  (oc  Ibis  Ffofe;  t  JUL  A|l>*  is*  UrdBarUrauik'si^ 
^mkAec^  jf  Ti— III  ni  t 

SemM  ■Ufciv'-a  frv  Ik  fbiriiir  kaa  SK««  DO  pi^ 
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Lord  Chief  Juftice  De  Grey-^l  think  the  deed  of  the  pa|ron 
the  donor^  and  his  nomination  of  a  perfon  to  his  donative^  is« 
or  amounts  to  the  fame,  as  prefentation,  inllitution  and  induflion 
to  ^  prefentative  benefice. 

Gould  Juftice — I  am  of  the  fame  opinion  with  my  Lord  Chief 
Juftice. 

Serjeant  TiPd^^ — ^The  defendant  is  now  in  pofleflion  and  tales 
the  profiu  of  this  cure ;  there  ought  to  be  fomething  like  liverjr 
and  feifin  to  put  one  in  pofleflion  of  a  church  with  cure  cffouls^ 
as  induQion  is« 

Lord  Chief  Juftice  De  Grey — ^The  defendant's  counfel  at  the 
trial  did  not  obje£l  that  the  right  might  not  be  properly  tried  ia 
this  a3ion ;  the  requifites  mentioned  were  the  only  matters  in 
queftion  at  the  trial ;  the  cafe  is  fettled  and  figned  by  my  Bro« 
thers  on  both  fides,  we  cannot  go  out  of  it,  but  muft  conlider 
the  fa£b  ftated  therein  as  if  found  by  a  fpecial  verdi6l. 

Nares  Juftice — Is  there  any  cafe  in  the  books  to  be  found,  to 
(hew  that  a  donee  of  a  donative  benefice  or  cure,  wants  any  thinff 
more  befide  a  nomination  to  put  him  in  pofleflion  thereof  ?  I 
think  there  is  not. 

Serjeant  Walker — If  the  King  give  and  grant  to  a  man  a  free 
chapel  by  patent,  in  that  cafe  the  flierifl'  of  the  county  ought 
to  put  him  in  pofl*eflion  of  the  chapel,  and  not  the  ordinary  of 
the  place;  and  if  the  ftieriff'do  not  put  him  in  corporal  pofleflion* 
the  patron  Uiall  have  a  writ  of  quare  impedit  againft  the  flierifi* 
quoaperjmttat  prtfentare^  becaufe  there  is  no  writ  of  quare  impedit 
of  any  other  form.  14  Hen.  4.  11.  ^.  this,  cafe  Oiews  it  is  ne* 
cefl*ary  that  in  the  cafe  of  a  donative  the  donee  ought  to  be  put 
into  corporal  pofleflion  of  the  chapel  or  church. 

Serjeant  Glynn,  in  reply  for  the  plaintiff*— It  was  not  incum* 
bent  on  the  plaintiff*  at  the  trial  to  prove  he  had  fubfcribed  the 
articles,  &c.  as  I  have  before  fliewn  by  the  cafe  in  1  Roll.  Rtp* 
83.  and  otlier  cafes  ;  but  my  Brother  Walker  fays  the  plaintiff'^is 
not  in  pofleflion,  and  theretore  this  a£lion  does  not  lie,  and  has 
cited  the  year-book  of  14  Hen.  4,  1 1«  ^.  to  fliew  that  the  flieriff 
ou^ht  to  put  a  man  in  pofleflion  of  a  donative:  it  might  be  io 
antiently  m  the  cafjc  of  the  King\s  donation  to  fee  that  peace  was 
kept,  and  the  royal  mandate  executed ;  but  in  the  cafe  of  a  pri- 
vate donor,  nothing  but  this  a£l  or  nomination  was  ever  required 
to  put, his  clerk  in  pofleflion,  and  there  is  no  cafe  of  a  private 
4i»^or  to  be  found  in  any  book,  wherein  the  {hens'  bath  at  any 

time 
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lime  interfered  ;  it  is  mod  clear  that  the  title  and  pofleflion  of 
.f  he  |>laintiff  are  perfect  and  compleat,  and  amount  in  cBcQ.  to 
admiflion,  inftitution  and  indu6lion ;  and  there  is  no  cafe  to  be 

found  to  the  comrary. 

.  My  Brother  ftrongly  infifts,  that  this  being  a  donative  >rith 
curt!  of  fouls  y  is  within  the  meaning  of  the  ftatutcs  of  Etiz.  and 
Car.  2. ;  I  have  endeavoured  to  anfwer  this  before ;  a  Joftaiive 
Hinth  cure  is  not  vifitable  by  the  bifhop,  but  in  the  cafes  of  all 
fionalwes  the  donor  is  the  ordinary.  And  of  the  King's  chapel 
the  dean  thereof  is  the  ordinary-,  and  not  tlie  bifhop  of  Londen: 
and  in  •cafes  of  the  King's  donatives  his  commiflioners  have  the 
fame  power  as  ordinary  :  fo  the  Serjeant  concluded  by  praying- 
jiidgmcnt  for  the  plaintiff.  The  court  took  fome  Ihort  time  to 
'confideri  and  afterwards  were  unanimoully  of  opinion  that  the 
plai  nti  ff  m  u  ft  have  j  udgm  ent . 

loilgmeDt  of  ^^"^  Chief  Juft ice  Dc  Grey — William  Jolliffe  Efq.  and  Eleanor 
ib«  court.  his  wife  beinj;  leifed  of  the  advowfon  or  right  of  donation  of  the 
donative  of  Chejler  he  Street  (which  is  a  donative  with  cure  of 
fouls)  in  right  of  the  faid  Eleanor,  they  nominated  and  appointed 
the  plaintilt  Z^a'/i  Powell  clerk  thereto  in  June  1770,  who  was 
theA  in  prieft*5  orders  and  fubfcribed  the  thirty-nine  articles,  and 
the  three  articles  in-  the  361!!  canon  at  the  time  of  his  ordi- 
nation ;  but  he  did  not  prove  upon  the  trial  that  he  had  fub- 
•fcribed  the  articles  in  the  prefcnce  of  the  bijhof^  ^Durham  who 
is  Ordinary  ol  the  diocefc  within  which  the  donative  in  queftion 
is  ;  nor  that  he  had  publickly  read  the  fanae  in  the  church  of 
Chejler  Le  Street,  with  declaration  of  his  unfeigned  alFent  to  the 
fame ;  nor  that  he  had  fubfcribed  the  declaration  or  acknow- 
ledgment contained  in  the  flatute  of  iq  £?  14  Car,  2.  cap.  4.  for 
the  uniformity  of  publick  prayers  and adminiflration  offacraments^ 
and  other  rites  and  ceremonies^  &c.  fince  his  nomination  to  the 
donative,  f  nor  had  any  licence  from  the  late  or  prefent  bifhop  of 
Durhatn  to  preach  or  officiate  in  the  church  of  Chejler  Lc 
Street, 

•  The  general  queftion  in  the  cafe  Aatcd  for  the  confideration 
of  the  court  is,  whether  the  plaintiff  is  in  a  fituationto  maintain 
this  aft  ion  ? 

Under  this  general  queflion^  two  particular  hueftions  hdvt 
•been  made  upon  the  argument  at  the  bar  (viz. J  \ft^  Whether  the 

SlaintiJF  as  incumbent  of  this  donative  church  is  not  within  the 
atutes  of  13  Eliz,  cap.   t2.  and  the  13  0   14  C.  2.  cap*  4. 
and  obliged  to  comply  with  the  requifites  therein  ?     tdly.  Whe- 
ther 
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ther  it  was  not  neceflary  for  him  to  have  proved  upon  the  trial 
of  this  caufe  that  he  bad  conformed  to  diole  requi&tes. 

The  judgment  of  the  court  will  not  be  upon  the  tjl  quefiion ; 
liowever  we  (hall  fay  fomcthing  concerning  puhlick  and  private 
interefi  in  advowfons,  benefices  and  church-living.  In  die 
cafe  oi  2l  prefentative  benefice  the  patron  has  his  private  intereft 
and  right  of  prefentation,  the  bilhop  or  ordinary  has  the  right 
of  admiffion,  infiitution  and  indu^ion  of  the  clerk.  In  the 
cafe  oi  a  donative^  both  the  private  and  publick  a3s  to  be  done; 
are  in  the  donor;  notliing  is  in  the  bifhop  :  fo  that  by  the  dona- 
tivn  the  plaintiflT  in  this  cafe  had  indu6tion  to  the  church  of 
Chefier  Le  Stmt:  but  flill  a  donative  hath  all  the  properties  A doMiive 
of  ecclefiallical  benefices,  efpecially  when  it  is  with  curtoffouls^  *^**  ^\l^\i 
as  this  is.  It  is  clear  by  the  13  Eliz.  c.  12.  that  the  incum«  e^bfiafticai 
bent  of  any  benefice  with  curem\xk  be  23  years  of  age,  in  deacon's-  bencficci. 
orders,  fubfcribe  and  read  the  thirty-nine  articles :  and  by  1 3  &. 
14  Car.  2.  muft  read  the  Common  Prayer,  fubfcribe,  &c,  and  by 
other  ftatutes  muft  take  the  oaths  of  allegiance  and  fupreniacy* 
&c.  Thefe  afts  of  parliament  fecm  to  extend  to  incumbents  of 
donatives  as  well  as  to  incumbents  o^  all  other  ecclefiaftical  bene- 
£ces  ;  no  perfoa  is  to  be  adnHtted  to  any  benefice  wiik  cure  cf 
JouUj  unlcfs  he  is  23  years  of  age  and  in  deacon*^  orders  ;  could 
the  plaintiff  have  taken  this  donative  if  lie  had  not  been  23  years 
of  age,  nor  in  deacon's  or  prieft*s  orders,  and  had  not  read  and 
fublcribed  the  articles  ?  He  certainly  could  not ;  and  although 
diere  is  the  word  induShon  in  the  latter  provifion  in  Jeff,  3.  ot 
the  13  Uiz.  yet  tAat  ftatute  extends  to  all  livings  with  cure,  a» 
well  donative  ^&  pre/en tative.  So  the  flat.  13  £5f  14  Car.  2.  ex- 
tends to  both  forts  xof  livings,  to  all  chapels  and  places  of  pub- 
lick  worfhip;  it  fpeaks  oi  patrons  and  donors,  it  may  mean  con^ 
/erring,  giving,  collating,  preftnting  ;  fo  alfo  the  following  claufc* 
in  the  fame  att  extend  to  deans,  prebendaries,  ^c.  fomc  whereof 
are  of  private  donation* 

It  was  objeQed  in  argument  that  the  afls  required  to  be  done 
by  thefe  ftatutes  arc  againft  the  riglrt  of  the  donor;  but  there  if 
no  weight  in  the  objedion,  becaufe  the  intercft  ot  the  donor  or 
his  rirfit  of  donation  is  not  affe3ed  thereby,  for  the  ads  rc- 
<|uired  to  be  done  by  thefe  ftatutes  only  concern  the  intcreft  and 
good  of  publick  policy  ;  as  the  bifhop  has  jurifdi6tion  over  the 
moral  charafters  of  incumbents,  fo  thcfc  ftatutes  have  given  ^ 
check  upon  their  political  principles.  If  it  were  ncceliary  for 
the  court  to  give  judgment  upon  this  firft  point  or  qucftion,  the 
•cafe  in  3  Lev.  82.  of  Carter  verfu?  Pininey  ftiews  thai  a  ftipcn.^ 
Aliary  prieft  or  a  donative  is  within  the  ftatutes  of  J: many  and  of 
^cnjormity. 

2(Uy, 
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Titeftcaiid         tdfy,     Suppofing  an  incumbent  of  a  donative  church  to  be 


within  the  Aatutes  of  the  13  Eliz.  and  13  £3  14  Car.-  2.  and 
Mchclie  obliged  to  comply  with  and  perform  the  requifites  therein,  the 
covt  gtre       fecond  queftion  or  point  upon  which  the  court  now  give  their 

judgment  is,  whether  it  was  not  neceflary  for  the  plaintiff  to 

Aave  proved  upon  the  trial  of  this  caufe  that  he  had  conformed  to 

thofe  requifites. 

It  may  be  proper  firft  to  confider  the  nature  of  the  prefent 
afiion  ;  it  hath  been  introduced  of  late  years  to  try  queftions  of  1 
right,  as  a  kind  of  fifHtious  a3ion,  and  in  the  prefent  cafe  it  : 
was  brought  to  try  who  had  a  right  to  nominate  to  the  donative  ^ 
church  of  Chejter  Le  Street ;  whetlier  Mr.  Jolhffe  in  right  of  "3 
his  wife,  or  the  Crown,  or  any  other  perion  had  this  right  ?  "^ 
There  was  no  faft  prc^fed  to  be  tried  relating  to  the  queftion*  ,^ 
whether  the  plaintiff  had  performed  the  requifites  in  the  before-  — ■ 
mentioned  Ilatutes  of  Eliz.  and  Car  2. 

We  are  all  of  opinion,  that  in  this  a£lion  it  was  not  neceffaiy     ™ 
for  the  plaintiff  to  have  proved  upon  the  trial  of  this  caufe,  that^^ 
he  had  conformed  to  the  requifites  before-mentioned  and  dated  ^^ 
we  will  prefume  that  he  conformed  to  all  thofe  requiGtes,  ther^y 
having  been  no  proof  offered  to  the  contrary  ;  and  although  i^ 
may  be  faid,  that  this  is.  obliging  the  defendant  to  prove  a  ne« 
gative,  yet  the  defendant  might  have  eafily  brought  thefe  re- 
quifites to  be  performed  into  queftion,  becaufe  they  are  generally 
entered  in  publick  regifters,  and  if  no  fuch,  with  refpeft  to  the 
plaintiff,  are  to  be  found  entered  in  the  proper  regifters,  that 
might  have  induced  a  fufpicion  that  he  had  not  performed  tlic 
requifites  above»  and  might  be  fit  for  a  jury  to  take  into  con- 
fideration ;  however  it  appears  by  the  cafe  ftated,  that  the  plain* 
tiff  hath  complied  with  the  moft  material  requifites,  that  he  was 
in  prieft's  orders,  fubfcribed  the  articles,"  (3c. ;  we  think  the 
plaintiff   well    intitled   to   this  donative.      And   in   fupport  of 
our  opinion  the  cafe  of  Monke  and  Butler  above  ftated  is  very 
ftrong,  befidcs  other  cafes  and  opinions  that  have  fince  been  de- 
termined  and  given  upon  this  point ;  there  is  a  cafe  in  Clayton's 
Rep.  Pleas  of  Affize,  foL  48.  1636.  it  was  a  cafe  for  tithes  oa 
fiat.  Ed.  6.  the  party  was  preffcd  to  prove  admiffion,  inflitution 
and  indu£lion  ;  but  ruled  that  he  ftiould  not  be  put  to  do  this, 
and   if  it  is   otherwife  let  the  defendant  prove   it   [fays  tke 
book.] 

In  an  ejeftment  before  Lgrd  Chief  Juftice  Wilmot  tried  at 

SaJiJbury ;    a  predendary  brought  an  ejeftment  to   recover  an 

.houfe  built  upon  his  prebendal  fite ;  the  prebendary  was  called 

upon  to  prove  the  feveral   requifites  before-mentioned;    the 

1  Chirf 
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Chief  Juftice  faid  ^'  thofe  (hall  be  prefumed  upon  found  princlplei 

It  may  he  neceflary  to  mention  fome  cafes  that  feem  to  differ 
from  our  opinion  in  this  point,  as  the  cafe  of  Show  Lfjfu  of 
Dr.  CraxvUy  verfus  Philips ^  i  Sid.  220.  in  a  trial  at  bar  in 
eje£hnent  for  the  re£lory  oi  Agmondejham  in  Com.  Bucks ^  the  leflbr 
of  the  plainti£F  was  required  to  prove  in  evidence  (after  he  ha4 
proved  his  admiflion,  inftitution  and  indu£Vion)  his  reading  of  the 
articles  and  fubfcribing  the  fame,  and  his  declaration  in  the  church 
of  his  free  and  full  aflent  and  confent  to  all  things  contained 
in  the  book  of  Common  Prayer,  and  this  ought  to  be  proved  to 
be  done  within  the  time  limited  by  iheJlatiUe  which  appDinti^iU 
It  is  to  be  obferved  upon  this  cafe,  tluit  the  expreflioii  is,  he  was 
required  to  prove^  (3c.  but  it  is  not  faid  whether  he  was  required 
by  the  court  or  the  counfel,  nor  does  it  appear  to  have  been 
argiied  or  debated  upon,  nor  is  the  cafe  otMonke  and  Butler  in 
Jio/i.  Rep.  cited  there.  It  is  alfo  to  be  obferved  that  the  fame  cafe 
is  reported  in  1  Keb.  720.  where  nothing  is  mentioned  of  this 

Sueuion  of  evidence,  fo  the  matter  did  not  pafs  in  argument.—-* 
n  Comb.  202.  Do3or  Ha/ker's  cafe  in  ejeament ;  for  his  pof« 
feflion,  he  proved  his  prefentation,  inftitution  and  indu£lion» 
reading  the  articles,  &c. ;  it  was  objefied  it  (hould  be  proved  he 
^vras  in  orders.  Holt  faid,  If  he  is  laicus  the  prefentation  is  not 
^oid,  only  voidable,,  that  he  was  intitled  to  pofieflion  having  efia- 
blifhed  his  temporal  title  to  the  thing,  and  his  religious  or  poli« 
tacal  title  Ihall  be  prefumed. 

Judgment  for  the  plaintifif  per  totam  curiam^  and  the  pqftea 
delivered  to  the  plaintifif. 
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>|!k^tmack.Rfp.    Barker  Widow  'verfus  Brabam  and  Norwood.     C.  B. 

^r  S66. 

^  ♦  Trefpifs -ei*  rt  T^RESPASS  fof  falfc  imprifonment ;  the  defendants  jplearle- 
/^     mmt  for  falfe    *    the  jjencral  iffue  not  guilty,  vhicii  was  tried  at  JVfftmnftrr 
y  '  imprifonment  the  fittings    after  Trinity  term  iaft,  before  Lord  Chief  Juftic 
agadnft  tn  *     ^^  Grey,  tvhen  the  jury  found  a  vcrdift  for  the  plaintiff,  and  gav-  ^ 
•ttorney  (u    iier  150/.  damages  againft  both  the  defendants  jointly. 

againft  hit 

client  [See  Parfim  v.  i^,  ontt  f,  341 .].)  who  Corf  out  tt  the  Tuit  of  hit  client  m  iUepil  writ  «i4 

ii^iss  ud JatUfacitndum  againft  a  defendant,  and  caofes  Tuch  defendant  to  te  imprlib&ed  theccHpot* 

^  The  Lord  Chief  Jufllcc  reported  the  fubftancc  of  the  evi Jcace 
given  at  the  trial  as  follows,  uiz,  * 

That  Jojeph  Barker,  late  hufband  6f  the  plaintiff,  at  tlie  time 
of  his  death  (in  1768)  was  indebted  to  the  defendant  ^tnn) 
Braham  upon  bond  in  thefum  of  400/. ;  the  plaintiff  Mrs.  Azrirr 
having  obtained  letters  of  adniinillration  to  her  hufband,  Mrs. 
Braham  employed  the  other  defendant  Norwood  as  her  attorney 
to  bring  an  aftion  of  debt  upon  the  bond,  in  the  King's  Bcncn, 
againft  the  plaintiff  Mrs.  Barker  as  adminiftratrix  to  her  late 
hulband,  which  he  accordingly  did  ;  and  upon  the  31ft  day  of 
January  Jn  Hilary  term  1769,  obtained  judgment  (by  default  for 
want  of  a  plea)  againft  her,  whereby  it  was  confidcred  (by  the 
court  of  B.  /?.)  that  Brahain  do  recover  againft  Barker  the  laid 
debt  of  400/,  and  io  much  for  damages  (or  cofts)  to  be  levied  of 
the  goods  and  chattels  which  were  of  the  faid  jofeph  Barker  at 
the  time  of  his  death,  in  the  hands  of  (the  then  defendant)  Mrs. 
Barker  to  be  adminiftrcd,  if  flie  had  fo  much  in  her  hands  to 
be  adminiftrcd,  and  if  flie  had  not,  then  the  damages  (or  cofts) 
only  to  be  levied  upon  the  proper  goods  and  chattels  of  Mrs. 
Barker,  Whereupon  Norwood  the  next  day,  the  ift  of  Fe* 
2  bru^ryt 
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iry^  fued  out  ?i  fieri  facias  againft  Mrs.  Barker^  and  there-. 
nthe  (heriff  levied  164/.  of  tlie  goods  and  cliatteis  oi  Joffph 
her  at  the  time  of  his  death  in  her  hands,  and  returned 
Mrs.  Barker  had  no  other  goods  of  his  in  her  hands  to  be 
liniftered. 

ifterwards  on  the  laft  A^y  ol  Hilary  term  1769,  the  13th  of 
'ttary,  Noruwod  {\\q6,  o\M  ?i  cajrias  ad  faiisfacie.ndum  againft 
;.  Barker y  (reciting  the  judgment,  \\\c  Jicri  facias,-  ^nA'  iht 
rn  thereof,)  for  the  refidue  of  the  debt  and  damages;  And 
xred  the  fame  to  one  James  Armfirong  a  flieriff's  officer,  and 
2  him  orders  and  directions  to  take  and  arreft  Mrs.  Barker 
xecution;  Armflrong^  accordinglr,  by  virtue  of  the  fhcriff's 
rant  upon  the  capias  ad faiisfadendum  took  Mrs.  Barker  in 
:ution  on  the  i^tli  of  March,  when  flic  was  committed  to 
on,  and  there  remained  a  prifoncr  until  the  i8th  day  oi  No- 
ber  following,  w!icn  tlie  court  of  King's  Bench,  upon  motion, 
ifide  i\\Q  capias  ad fati  faciendum^  and  ordered  Mrs.  Barker  to 
lifcharged  but  of  prifon;  becaufe  it  was  not  fuggefled,  nor 
it  appear  to  tlie  court  of  B.  R.  that  Mrs.  Barker  had  been 
ty  ot  a  devaflavit,  and  therefore  flic  (being  an  adminiftratrix) 
been  taken  in  execution,  and  imprifoned  contrary  to  law. 

his  was^  the  fubftancc  of  the  evidence  giv^n  bv  feveral  wit- 
es  for  the  plaintiff*  Mrs.  Barker,  at  the  trial  in  fupport  of 
a£lion  of  imprifonment.  The  defendants  called  no  witneflcs, 
led  the  plaintiff  had  made  no  cafe,  and  ought  to  be  nonfuited  ; 
the  Lord  Chief  Jujiice  thought  otherwife,  the  defendants 
having  pleaded  fpccially,  nor  juftified  themfelves  under  the 
;mcnt  and  execution,  however  he  recommended  moderation 
le  jury  in  giving  damages ;  for  there  was  no  evidence  of  any 
piracy  to  opprcfs ;  and  he  thought  it  was  a  mere  miftake  of 
Norwood  (who  is  a  young  man)  in  fuing  out  the  ca.fia.  and 
ing  the  body  of  Mrs.  Barker  to  be  taken  in  execution  there- 
i,  without  nrft  fuggefting  or  (hewing  flic  had  been  guilty  of 
vaflavit:  and  he  faid  that  it  was  in  fome  meafure  Mrs, 
er^s  own  fault  that  flic  was  declined  in  prifon  fo  long  as  eight 
ths;  for  that  if  flie  or  her  attorney  had  applied  to  the  court 
ing's  Bench,  or  to  any  judge  of  that  court,  at  liis  chambers, 
night  have,  been  difcharged  o;;t  of  cuflody  wiiiiin  a  day  or 
after  flie  was  arretted,  upon  laying  hor  cafe  properly 
re  the  court,  or  a  judge;  but  notwithll.inding  this  com- 
onate  recommendation  to  the  jury  in  relpcct  to  damages, 
found  for  the  plaintiff,  and  gave  her  150/.  as  aforelaid. 

I  the  beginning  of  Michaelmas  term  laft,  my  Brother  Sayer 
ei^firfi  in  aireft  of  judgment,  infifting  that  trefpafs  and 
ol.  lli.  B  B  falfe. 
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Jaljt  imprifonment  doth  not  lie  againft  an  attorney  for  any 
miftakQ  or  irregularity  in  fuing  out  procefs  for  his  client;  but 
that  if  he  is  guilty  of  any  miflake,  negligence,  irregularity,  or 
other  mis-feaiancc  or  mal-pra6lice  in  his  office  of  an  attorney, 
whereby  his  client,  or  other  perfon  or  perfons,  i*,  or  are  dam- 
nified and  injured ;  the  proper  remedy  againft  him  is  either  in  a 
fummary  way  of  complaint  to  the  court  againft  him,.orby  a 
fecial  aSi on  upon  the  cafe,  for  the  wrong  and  injury  done  by 
nira;  and  therefore  although  trefpafs  and  falje  imprifonmad 
perhaps,  might  well  lie,  in  this  cafe,  againft  the  defendant 
Braham  alone,  (which  he  did  not  admit)  yet  as  both  (he  and  her 
attorney  are  now  fued  jointly,  and  intire  damages  given  againft 
them,  if  this  a£lion  doth  not  well  lie  againft  them  both,  the 
court  will  arreft  the  judgment,  becaufe  they  cannot  fever  the 
damages.  Secondly ^  If  the  court  fhould  be  of  gpinion  that  this 
a£lion  of  imprifonment  well  lies  againft  both  the  defendants, 
the  attorney  and  his  client;  then  ray  Brother  &z)f/r  defired he 
might  have  leave  to  move  for  a  new  trial  for  exceflivencfs  of 
damages.  Upon  which  the  court  made  a  rule  to  fhew  caufe, 
and  ordered  both  the  matters  to  be  fpoken  to,  at  the  fame  time, 
upon  Slewing  caufe. 

Serjeant  Davy  for  the  plaintiff— JFzV^,  It  is  objefted  that  this 
a£lion  doth  not  lie  againft  either  of  the  defendants,  bat  more 
efpecially  that  it  doth  not  lie  againft  Mr.  Norwpod  the  attome)'i 
fo  judgment  ought  to  be  fbyed. 

And  2dly.  If  the  aftion  doth  well  lie  againft  both,  yet  the 
damages  are  exceflive,  and  therefore  a  new  trial  ought  to  be 
granted. 

In  anfwer  to  thfijiijl  matter,  it  is  certain  the  plaintiff  Mrs. 
Barker  hath  been  wrongfully  iroprifoned  from  the  15th  of  A&^^* 
until  the  18th  of  November  1760,  contrary  to  the  law  of  Engl^^* 
it  is  as  certain  that  both  the  defendants  are  guilty  of,  and  caufed 
thai  imprifonment ;  Braham  by  employing  iVbro;^^^  to  fuc  forth 
the  ca,Ja, ;  and  Norwood  as  a  mere  volunteer,  by  delivering /w' 
writ  to  the  fheriff*s  officer  Armftron^^  and  ordering  him  to  talc 
the  body  of  Mrs.  Barker  in  execution  and  carry  her  to  prifon; 
they  have  both  pleaded  not  guilty^  and  have  been  both  found 
guilty;  if  they  had  any  legal  juflificatioa  or  excufe  tor  what 
they  have  done,  they  ought  to  have  pleaded  it  fpecially ;  the  only 
fed  which  the  jury  had  to  confider  on  the  plea  of  not  (wif 
was,  whether  the  defendants  imprifoned.  the  plaintyiff  «t  ^"^ 
and  not  whetheir  the  imprifonment  was  lawful;  thai  isanw^ff 
hefidcy  and  not  within  the  iffue  or  plea  of  not  guilty^  which  007 
denies  the  faft  of  imprifoning  the  plaintiff's  perfon.    W»cver 


impni 


ifoni 
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imprifons  another  (except  in  fome  cafes  und^  particular  flatntes) 
muft  juftify  himfelf .  by  pleading  and  (hewing  fpecially  to  the 
court  that  the  imprifonment  was  lawful ;  and  this  is  a  pofitive 
rule  of  law  founded  upon  good  reafon  ;  for  if  it  was  not  fo,  a 
defendant,  in  an  adion  like  this,  might  afligh  various  rcafoiis 
and  caufes  of  imprifoning  a  plaintiff  which  he  never  heard  of  Or 
imagined,  whereby  a- plaintiff  would  be  always  fUrprized,  and 
never  be  prepared  or  able  to  meet  the  defendant  at  a  trial  upon 
the  plea  of  not  guilty^  oti  fair  and  ^qual  terms  with  refpe£t  to 
evidence  and  proofs  of  fafts ;  but  it  is  fufficient  to  fay  thit  this 
is  a  pofitive  rule  of  law;  and  before  the  Jlat.  4  G?  5  ^nn.  (for 
pleading  Several  pleas)  fuch  fpecial  plea  was  confined  to  one 
fingle  matter  or  point. 

It  is  objeSed  that  Norwood  the  attorney  ought  not  to  have 
been  joined  with  his  cWcnt  Braham;  but  I  anhver  thit  all  the 
parties  who,  in  any  wife,  caufe  or  procure  the  trefpkfs  or  im- 
prifonment to  be  done  are  principals:  Braham  had  a  judghient ; 
Norwood  her  attorney  carried  the  writ  to  the  officer,  iarid  gave 
him  orders  to  take  Mrs.  Barker's  body  in  execution  ;  he  did  fo, 
and  the  marffaal  of  'the  King's  B^nch  detained  her  in  prifon  by 
virtue  of  a  commitment  thereupon ;  Braham,  Norwood,  Arm- 
Jirong,  and  the  marjhal,  are  all  principals  in  this  trefpafs ;  it's 
true  the  officers  of  a  fuperior  court  may  juftify  under  the  writ  df 
execution  and  commitment  whether  the  procefs  be  good  and 
lawful  or  not ;  but  Braham  and  Norwood,  if  they  would  have 
juftified  themfelves,  they  muft  have  fliewn  both  the  judgment 
and  execution  to  be  good  and  lawful ;  which  was  im'poffible  for 
them  to  have  done,  becaufe  there  was  no  dtvaftavit  by  Mrs.  Bar* 
ker  fuggefted  or  recorded  to  have  been  committed,  and  there- 
fore  (he,  as  an  adminiflratrix  to  her  hufl>and,  was  unlawfully 
taken  in  execution.  Or  if  Norwood  had  thought  it  any  legal  ex- 
cufe  that  he  Was  a3ing  only  in  his  office  of  an  attorney,  he 
ought  to  have  pleaded  that  metier Jpeciatly;  but,  with  deference 
to  the  court,  that  plea  would  not  have  been  of  any  fervice  to 
him;  for  he  a£led  as  a  volunteer  in  the  trefpafs,  and  was  prin- 
cifaify  concerned  therein ;  fo  that  it  would  be  contrary  to  na- 
tural  juftice  to  fay  that  fuch  a  party  (hould  not  be  joined  in  this 
afiion. 

ft.  If  the  ^€tion  be  right  as  againft  both  the  defends^pts,  the 
damages  are  ndt  e7(c6ffive ;  I  will  cohfcfnt  that  the  damages  (hati 
be  joof.  if  my  Brdt'her  j^leafes,  and  he  fhall  move  for  a  new 
trial  for  the  exceffiveriefs  th^r^f  if  he£hink«  fit;  the  printer's 
devils  were  Urtlawfully  iinprifoned  for  a  week  only,  and  during 
thstt  time  lived  well  u6on  beef-fteaks  and  porter;  arid  the  jury  ^ 
.gave  them  300/.  a-pW^  damages:  hett  the  court  fttd  thejr 

B  B  a  could 
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could  not  interfere  or  meddle  with  the  damages  in  the  prefent 
cafe. 

Serjeant  Bur/and  for  the  plaintiff — It  is  objefted  that  trefpafs 
vi  et  armis  for  falfe  impriJonn^ent,  doth  not  lie  againft  either  of 
the  defendants;  but  efpecially  that  it  doth  not  lie  againfl  Mr. 
Norwood  the  attorney. 

In  anfwer  to  this;  it  never  was  queftioned,  or  in  the  lead 
doubted  but  that,  if  a  pcrfon  fues  out  and  caufes  another  to  be 
arretted  and  imprifoned  under  illegal  procefs,  trefpafs  vi  et  armis 
for  falfe  imprifonpient  well  lies  agai^it  the  perfon  fuing  out  fuch 
illegal  procefs  :  fo  that  this  a3ion  certainly  well  lies  againft  the 
defendant  Mrs.  Braham. 

But  it  is  faid  by  my  Brother  5fljy^,  that  fuppofing  trefpafs  for 
falfe  impnfonment  might  well  lie  in  this  cafe  againft  the  defend- 
ant Brakam  alone,  yet  if  it  will  not  lie  againft  both  defendants, 
the  court  will  arrcft  the  judgment,  becaufe  intire  damages  are 
ffiven  againft  both,  which  cannot  be  fevered  ;  and  my  Brother 
mfifted  that  this  aftion  doth  not  lie  againft  Mr.  Norwood^  but 
that  he  is  only  anfwerable  in  an  aaion  upon  the  cafe  to  his 
client  for  a  miftake,  mis-fcafance  or  negligence  in  his  profeffion ; 
or  in  a  fummary  way  of  complaint  to  be  made  to  the  court  againft 
him,  by  his  client,  or  the  pcrfon  whom  he  has  injured,  by  his 
a£ling  irregularly  or  unlawfully  in  his  profpQion. 

In  anfwer  to  this  ;  it  appears  by  your  lordOiip's  report  of  the 
evidence  given  at  the  trial,  that  Norwood  was  the  principal  aSor 
in  this  cafe,  that  on  the  13th  of  February  J  769,  he  fued  out  the 
illegal  fen  facias  ^  and  was  the  hand  that  aelivered  it  to  Arm- 
firong  the  ftieriff's  officer,  and  was  the  very  perfon  who  gave 
that  officer  orders  and  direftions  to  take  and  arreft  Mrs.  Barker 
in  execution,  which  he  accordingly  did,  on  the  i^th  of  ^arrA 
following,  when  ffie  was  committed  to  prifon,  and  there  remain- 
f5d  for  the  fpace  of  eight  months. 

Suppofe  Mr.  Norwood  the  attorney,  npt  having  fued  out  any 
writ  o\  fen  facias  at  all,  had  gone  to  Armfrong  the  officer,  ani 
given  him  orders  and  direftion?  to  arreft  Mrs.  Barker^  at  the  fuit 
pi  ^xs.  Braham,  and  Arrnfirong  had  purfued.his  \Norwood'f\ 
orders,  and  arretted  Mrs.  Barker^  without  any  writ,  or  any  other 
authority;  there  can  be  no  doubt  but  ho'Ca' Norwood moi  Arm- 

Jlror^  would,  in  fuch  cafe,  have  been  guilty  of  trefpafs  and  falfe 
imprifonment ;  in  the  prefent  cafe  Norwood  had  no  writ  pf  ca, 

fa.  againft  Mrs.  Barker^  for  an  illegal  writ  is  as  no  writ,  it  be* 
ii^g  void.    So  Mjt*  Norwoo4%  in  the  prefent  c^e,  of  his  own  mere 

authority. 
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authorit)%  without  any  other,  ordered  Mrs.  Barker  to  be  arrefted ; 
and  I  liurably  infill,  that  whether  Norwood  did  this  wrdng  wil- 
fully or  ignorantly  he  is  anfwerable  in  this  aftion ;  and  more 
^fpccially  as  he  has  pleaded  not  guilty^  and  hath  not  attempted  to 
jiiftify  or  excufe  what  he  has  done  as  an  attorney ;  it  muft  be 
taken  that  he  has  a£led  without  the  authority  or  procefs  of  the 
court,  bccaufe  he  has  not  pleaded  it ;  he  did  not  plead  it«  becaufe 
if  he  had  pleaded  it,  he  muft  have  fet  forth  the  judgment  in  his 
plea,  and  then  it  would  have  appeared  clearly  to  the  court  that 
lie  had  done  wrong.        . 

The  court  cannot  take  notice  of  any  damage  or  injury  Mrs. 
Brakam  hath  fuffered,  or  may  fuftain  by  the  mis-feafance  or 
mifcohduft  of  Mr.  Norwood  her  attorney^  that  matter  not  being 
the  fubjeft  of  this  aftion ;  and  \ihcxhQT  Norwood  6^\A,  this  treU 
pafs  as  the  attorney  of  Mrs.  Brakam  or  not,  is  wholly  unknown 
to  the  plaintiff  Mrs.  Barker^  (he  only  knows  that  Norwood  is  a 
principal  trcfpaffer^  by  putting  an  illegal  writ  into  the  hands  of 
Armjlrong^  and  giving  him  orders  to  arreft  and  imprifon  Mrs. 
Barker  the  plaintiff. 

As  to  the  damages  given  by  the  jur)'  I  (hall  fay  nothing,  bc- 
caufe in  this  cafe  they  certainly  are  the  only  proper  judges 
thereof.         ^ 

Serjeant  ^ayer  for  the  defendants — I  humbly  infift,  notwith- 
ftanding  what  has  been  faid  by  my  Brothers,  that  this  aftion  doth 
not  lie  againft  Mr.  Norwood  for  a  mere  (lip  or  miftake  which 
he  hath  committed  in  a£ling  as  an  attorney  for  his  client;  I  call  it 
a  mere  (lip  or  miftake,  becaufe  the  court  of  King's  Bench  thought 
it  amounted  to  nothing  more,  when  they  fet  afidc  the  capias  ad 
fatxsjaaendum  and  difcharged  Mrs.  Barker  outof  prifon,  without 
ordering  Mrs.  Braham  or  Mr,  Norwood  to  pay  any  cofts. 

If  I  am  right  in  this  point  of  law,  viz,  that  an  aftion  of  tref- 
pafs  xn  el  armis  will  not  lie  againft  an  attorney  for  a  mere  ilip  or 
miftake  in  his  o(Kce  of  attorney,  and  it  appearing  by  the  evi- 
dence reported  by  your  lord{hip  that  Norwood  a61cd  merely  as 
an  attorney  in  this  cafe,  that  evidence  deftrovs  the  plaintiff's 
afiion;  and  whatever  matter  deftroys  the  plaintiff's  a£lion  may 
be  given  in  evidence  upon  the  general  iffue. 

If  gentlemen  in  the  profeffion  of  the  law  are  to  be  anfwerable 
for  mere  flips  or  involuntary  miftakes,  no  wife  man  would  prac- 
tice the  law  ;  for  liumanum  ejl  errare;  and  the  barrifter  and  fer- 
jeant  at  law,  as  well  as  the  attorney,  would  be  equally  liable  to 
•  a£)ions  of  this  fort  for  mere  flips  or  miftakes  in  judgment  and 
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opinion;  and  I  know  not,  (if  this  be  fo^  whether  it  iiix]r  fkt 
affefl  fome  of  your  lordihip's  on  the  bench. 

JVn  attorney  and  hb  client  are  coniidered  in  law  as  one  perfon, 
his  power  is.  unlimited  in  the  caufe,  and  bis  client  is  absolutely, 
concluded  and  bound  by  every  a&  which  he  doth  in  the  caufe. 
In  Cartk.  412.  an  attorney  in  a  caufe  fubmitted  to  an  award 
without  the  dire6lion  or  confent  of  his  client ;  one  of  the  quef- 
tions  in  that  cafe  was^  whether  the  award  (hould  not  be  fet 
afide,  becaufe  the  attorney  fubmitted  and  coofeiited  to  it  with- 
"  out  the  dire£lion  or  confent  of  his  client ;  but  the  court  held,  as 
tQikal  point,  that  the  client  was  bound  by  thea£ls  of •  Iks  at- 
torney. In  the  cafe  of  Clifton  verfns  Grty^  Mich.  31  Gto.  lu 
B*  R.  the  court  was  moved  for  a  new  trial  becaufe  the  defen- 
dant's attorney  negle£led  to  appear  and  make  defence  at  the  trial; 
but  a  ne^w  trial  was  refufed ;  for  they  held  the  client  was  bound 
by  the  verdi£l,  that  the  attorney  was  anfw'erable'  to  his  client 
for  negligence,  and  that  the  attorney  is  conCdered  as  thc^ 
party  him felf.  The  conneQion  between  attorney  and  client  is 
coniidered  in  law,  as  nearer  than  that  hetwttsi  baromxxA feme  f 
the  former  being  confidered  only  as  one  fiiigle  perfon ;  the  latter, 
as  two  foUls  in  one  ilelh. 

It  is  faid  by  my  Brother  Daxjy^  that  Mr.  Norwood  is  to  be 
confidered  in  this  cafe  as  a  mere  volunteer ;  but  I  deny  it ;  for, 
with  deference  to  the  court,  every  auorney,  by  his  oath,  is 
bound  to  a£k  as  an  attorney  according  to  the  beft  of  his  know* 
ledge  and  ability  for  any  of  the  Kmg'&  fubje£b  by  whom  he 
may  be  retained^  in  cafe  he  be  not  firft  reuined  on  the  contrary 
iide;  and  he  is  not  totally  at  liberty  or  a  volunteer  whether  he 
will  a£l  as  an  attorney  or  not  while  he  continues  upon  the 
roll  of  attornies;  and  after  a  client  has  retained  an  attorney  to 
fue  or  defend  for  him,  he  cannot  change  (fuch)  his  attorney 
without  leave  ot  the  court. 

My  Brothers. have  not  produced  one  cafe  to  (bew  that  an  at« 
torncy  in  a  cafe  like  this  is  aniwerable  in  trefpafs  in  et  armisr 
many  occaCons  for  bringing  aflions  like  this  muft  have  h&ppencd^ 
but  as  none  fuch  as  this  have  been  brought,  I  may  well  fay  tliis 
a^ion  doth  not  lie  againil  Mr.  Norwood;  and  if  it  doth  noTv 
judgment  mull  be  arretted. 

As  to  damages,  if  the  jury  have  miftaken  the  ground  they' 
went  upon  in  that  matter,  they  have  done  wrong  in  giving  fuch 
large  damages  for  a  mere  (lip  or  miflake  committed  by  an  at* 
torney,  without  any  malice  whatever  proved;  any  judge  of  -R 
/{•  at  his  chambers,  would  have  ordered  Mrs.  Barker  to  hav« 
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\ten.  dircharged  out  of  prifon  the  next  day,  and  fo  your  lonUhip 
told  the  jury  at  the  trial. 

Serjeant  Glynn  on  the  fame  fide  for  the  defendants— I  fubmit, 
with  deference  to  the  court,  that  the  fafts  given  in  evidence  at 
the  trial  did  not  fupport  this  aflion  a^ainft  Norwood  one  of  the 
defendants ;  if  fo,  the  vcrdi6l  againli  both  defendants  whereby 
hitire  damages  are  given  againft  them  jointly  is  erroneous. 

The  aftion  is  not  maintainable  agninft  an  attorneys  I  reft  my 
objettion  upon  this,  viz.  that  it  doth  not  appear  that  Norwood 
'^f  as  an  aft  or  as  in  his  own  perfon.  ,  It  is  true  he  fued  out  the 
capias  ad/atisfadendum  for  his  client,  and  delivered  it  to  Jrm^ 
Jlrong  the  (heriflf^s  officer  who  executed  it,  and  1  own  that  in 
trefpafs  all  are  principals ;  but  Norwood^  a6ls  as  attorney  are  the 
acls  of  iiisclicnt  inconfidcrationoflaw;  the  orders  or  dircftions 
lie  gave  to  Armftrong  to  arreft  and  take  the  plaintiff  in  execution, 
were  the  orders  and  directions  of  tbe  party  his  client,  the  fheriff 
or  the  court. 

It  is  objefled  that  Norwood  fued  out  the  writ ;  I  anfwer,  that 
fa6l  doth  not  make  him  liable  in  an  aftion  of  trefpafs  xn  et  ar^^ 
mis;  but  only  in  an  aftion  of  trefpafs  upon  the  cafe;  and  in 
delivering  the  writ  to  Arm/lrong  he  only  afted  as  a  medium  or 
inftrument  by  the  direftion  of  his  client  or  the  command  of  the 
court  i  his  aft  may  be  compared  to  the  aft  of  a  letter-carrier  or 
melfenger  from  the  poft-office,  who  delivers  a  letter  direSed  to 
J.  S. ;  if  what  is  contained  in  the  letter  be  a  trefpafs,  certainly 
the  meffenger  is  not  liable  in  trefpafs ;  his  conveying  the  com. 
mand  of  the  principal  is  nothing,  he  muft  do  more  to  become  a^ 
trefpaffer. 

So,  Norwood  being  a  mere  officer,  afted  rightly  in  accepting  a  ' 
retainer,  and  is  not  a  mere  volunteer;  having  accepted  a  retainer^ 
the  law  afts  upon  him,  and  he  then  becomes  bound  to  do  all 
afts  in  the  caufe  for  his  client,  to  whom  only  he  is  anfwcrable 
for  negligence  of  mis-feafance  in  an  ailion  upon  the  caji?  and 
this  follows  from  the  nature  of  an  attorney's  office,  his  duty  to 
the  court  and  his  client ;  I  fay,  with  great  deference  to  the  court, 
vrhen  a  man  afts  as  an  attorney,  he  is  only  anfwcrable  to  his 
client  for  fuch  confcquences  of  his  afts  as  are  injurious  to  his 
client.  In  no  cafe  is  an  attorney  anfwcrable  for  a  inal'xW  found- 
ed a£iion,  the  client  only  ihall  be  amerced  for  falfe  clamor; 
amercements  and  fines  always  fall  on  the  client,  not  on  his  at- 
torney. 

As  to  the  damages ;  I  confefs  the  meafuring  thereof  is  the  pro- 
per provinceof  the  jury  ;  but  in  this  cafe  the  jury  feem  to  have 
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mifapprehended  your  lordfhip,  and  have  been  mifled ;  for  it  i  ^ 
plain  there  was  a  time  when  the  imprifonment  became  the  volun  ^^ 
tary  imprifonment  of  the  plaintiff  herfelf. 

Thii  aigo-  Lord  Chief  Juftice  Dc  Grey — ^This  argument  has  produce  -^^ 

mentwaiin    ^  queftion  of  great  confequencc,  fo  let  the  cafe  ftand  over  for 
tcrml^.**     few  days  to  be  conlidered  ;  the  cafe  did  accordingly  ftand  ove^^^ 
until  the  latter  end  of  lad  Michaelmas  term,  and  was  then  fu^^^ 
ther  adjourned  until  this  term,  when  the  judgment  of  the  cou        ^ 
*  was  given  for  the  plaintiff  (o  the  following  cffetl 

Lord  Chief  Juftice  De  Grey — After  having  ftated  the  cafe,  ac — 3^ 
the  evidence  given  for  the  plaintiff  at  the  trial  of  this  caufc,      ^ 
reported  al)ove/  proceeded  to  give  the  judgment  of  the  whua  y^ 
court  for  the  plaintiff. 

The  queftion  is.  Whether  an  aflion  of  trefpafs  vi  ei  armis 
'can  be  maintained  againft  Mr.  Norwood  the  attorney  as  well   as 
againft  ^\x^,  Braham  his  client,  for  wrongfully  and  illegally 
caufing  the  now  pteinliff  Mrs.  Barker  to  be  imprifoned ;  for /f 
fuch  action  cannot  be  iHaintaincd  againft  him,  as  well  as  again/! 
his  client  Braham,  judgment  ought  to  be  arretted,  becaufe  150/. 
intire  damages  arc  given  againft  them  botii,  which  cannot  be  fe- 
vered by  the  court. 

But  we  are  all  of  opinion  that  trefpafs  vi  ct  armis  well  lies 
againft  both  the  defendants.     It  is  ceitain  the  plaintiff  hath  re- 
ceived great  injury  in  her  pcrfon  and  libeny,  becaufe  ftie  haih 
been  imprifoned  by  and  under  colour  of  a  tapias  adfatisJadeM' 
dum  illegally  taken  out  againft  her,  which  is  the  fame  thing  as 
if  fuch  writ  had  never  been  taken  out  at  all.     A  man  had  a 
judgment,  and  execution  executed;    and  afterwards  the  judg- 
,       ment  was  fet  afide  for  being  unduly   obtained  and  reftitution 
awarded,  and  afterwards  the  defendant  brought  trefpafs  againft 
the  plaintiff  in  the  firft  aftion  for  taking  the  goods,  and  it  was 
adjudged  that  it  well  laid  againft  tlie  party,  for  by  the  \'acaling 
of  the  judgment,  it  is  as  if  it  had  never  been;  and  not  like  a 
judgment  reverfed  by  ierror,  fo  is  1  Lev.  95.  Turner  vcrfus  ft/- 
gate.     T.  Ra\m.  73.  5.  C     Carth.  274.     Salk.  674.     12  MoL 
178.     2  Wiyon  385.    1  Stra.  509.    T.  Jones  %t^ — A  fticriff,  or 
his  officers,   or  any  afting  under  his  or  their  autliority,  may 
juftify  ihemfelves  by  pleading  the  writ  only,  becaufe  that  is 
fufficient  for  their  excufe,  although  there  be  no  judgment  or 
record  to  fupport  or  warrant  fuch  writ ;   but  if  a  ftranger  inter* 
pofes  and  fets  the  (hcriff  to  do  an  execution,  he  rauft  take  care 
to  find  a  record  that  warrants  the  writ,  and  muft  plead  it ;  fo 
muft  the  party  himfelf  at  whofe  fuit  fuch  an  execution  h  made. 
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No  trcfpafs  can  be  ejccufed  bbt  what  is  inevitable ;  fee  the  cafe  of 
Parfons  verfus  Uoyd^  adjudged  in  the  laft  tenn  ante  341. 

Mr.  Norwood  has  pleaded  not  guilty  \  he  could  not  juftify  by 
a  fpecial  plea,  becaufe  there  is  no  record  to  warrant  a  cafnas  ad 
fatisfadendum  acainft  Mrs.  Barker ;  nor  could  he  have  juftified 
himfelf  by  pleading  that  he  ignorantly  fued  out  the  writ,  for 
ignorance  is  no  excufe ;  but  Mr.  Norwood'%  defence  is,  that 
whatever  remedy  there  is  againft  him,  it  is  not  trefpafs  vi  et 
armis. 

It  is  tnie  there  may  be  circumftances  which  will  excufe  in 
trcfpafs  vi  et  armis,  as  where  a  man  goes  peaceably  into  the  houfe 
of  another  to  demand  a  juft  debt ;  or  goes  to  make  a  vifit  to 
another  where  he  is  not  forbidden  to  go;  but  in  the  prefcnt  cafe,  * 
the  afts  done  by  Mr.  Norwood,  cannot  be  qualifiedi-  ^cufed  or 
juftified  in  any  way  whatfocver,  no  man  can  fay  that  Mrs,  Barker 
has  not  been  illegally  imprifoned,  or  that  Mr.  Norwood  was  not 
an  tf5<?r  in  caufing  luch  imprifonment.  •'" 

But  it  is  faid,  here  is  no  injury  don<?  by  "Mr.  Norwood  the  at- 
torney ;  for  he  afting  as  fuch,  is  only  a  fcrvant  to  his  client ; 
and  by  fuing  out  the  ca.  fa,  and  delivering  it  to  Armflrong  the 
fheriff's  officer,  and  ordering  jiim  to  take  and  arreft  Mrs.  Barker 
thereupon,  he  only  afcted  ;:.s  a  medium  or  inftrument  by  the 
dire£^ion  of  his  client,  or  the  command  of  the  court ;  in  anfwer 
to  this  all  the  books  fay,  that  all  are  principals  in  trefpafs. 
Co.  Lit,  57.  a.  2  Injl,  163.  procuring,  commanding,  aiding  or 
aflifting  makes  one  a  trelpalfer.     Bro.  Trtfbaji,  pL  148,  232, 

307.     1  Salk,  409. A  fervant  keeping  the  key  of  a  room 

knowing  that  a  man  is  imprifoned  therein  is  a  trefpaffer ;  one 
alTcnting  to  a  trefpafs  after  it  is  done  is  a  trefpaffer.  Bro.  Trejpafy, 
pL  133,  256,  265.     ^Hdwk.  PL  Coron,  312. 

To  apply  what  is  faid  and  laid  down  in  the  books  upon  this 
fubjeft  to  tlic  prefent  cafe  ;  they  fey,  whoever  procures,  com- 
mands, affiils,  affents,  &c.  is  a  trefpaffer ;  here,  the  client  com- 
mands the  attorney,  the  attorney  adually  commands  the  (heriff 's 
officer ;  the  real  commander  is  the  attorney,  the  nominal  com- 
mander is  the  plaintiff  in  the  a£lion,  fo  attorney  and  client  are 
Loth  principals. 

It  is  clear  that  a  writ  of  deceit  will  lie  againft  an  attorney  for  Cro.  Jic 
ading  wrongfully  in  his  charafler  of  an  attorney  to  the  damage  *94-  pl«  7- 
of  another.     F.  N.  B,  \to  edit.  'iij.  IVrit  of  Deceit. 

Glanxnl  in  his  eleventh  book  throughout,  treats  of  appointing 
attornies  in  the  places  of  tlieir  clients,  ad  lucrandum  vet  per  den- 
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ium  in  pleas  depending  in  courts  ofjujiice.  '*  Notandum  prdUrU^ 
"  (rays  the  book  11.  cap,  t  fol.  88.)  quod  potejh  qws  in  cufiA 
•*  domini  Regis  p oner c  locofuo  alium  ad  lucrandum  vcl perdcndum 
**  pro  to  cliam  tn  placito  quod  in  alia  curia  habei.  Et  pracipietur 
•*  auod  idem  in  curia  ipja  recipiatur  loco  alterius  per  kJe  breve:, 
**  (cap.  9.)  Rex  vicecomili,  vel  oho  prdejidenti  curia  illius/alutem  ; 
••  Jcias  quod  N.pofmt  coram  me  va  jujhcianis  tmis  R.  locofuo  ad 
•'  lucrandum  vd perdendum pro  eo  in  placito  illo  quod  eft  inier  eum 
**  et  B,  de  una  carucata  terra  in  ilia  villa^  vel  de  alia  aUqua  re 
*'  nominata  ;  et  ideo  tibi  pracipio  quod  pradiclum  R.  locaipfiui 
••  N.  in  pladia  illo  recipias  ad  lucrandum  vel  perdendum  pro  eo. 
"  Tefie,  &cr 

The  ancient  books  of  BriUon  and  BraBon  aHb  treat  of  a!< 
tornies ;  and  various  ftatutes,  rules,  and  regul^ions,  have  been 
made  touching  attornies  from  ancient  time  down  to  the  prefent, 
nof  neeeffary  to  be  particularly  taken  notice  of,  but  it  is  re- 
markable that  in  the  reign  of  nen.  4.  (nearly  400  years  age)  at# 
tornies  were  not  fo  learned  in  the  laws  as  before  that  time,  for 
there  is  a  ftatute  of  the  4  Hen.  4.  cap.  18.  intitled,  tke punijhment 
of  an  attorney  found  in'  default^  which  fays,  *•  That  tor  fundry 
•*  damages  and  mifchiefs  that  have  eniued  before  ibis  time  to 
"  divers  pcrfons  of  the  realm,  by  a  great  number  of  atiormeJ 
•*  ignorant  and  not  learned  in  the  law,  as  they  were  wont  to  be 
••  before  this  hme ;  It  is  ordained  and  eilabliftied,  that'  all  the 
•*  attornies  (hall  be  examined  by  the  juftices,  and  by  their  dff- 
••  cretions  their  names  Ihall  be  put  in  the  roll,  and  they  that  be 
•'  good  and  virtuous,  and  of  a  good  fame,  fhall  be  received  and 
•'  iworn  well  and  truly  to  fcrve  in  their  offices,  &e.  (ffe. 

An  attorney  has  authority  by  his  being  conftituted  attoraejr 
to  remit  damages  found  by  a  jur}\  i  ^alA.  89.  his  client  a 
bound  by  his  acts. 

If  land  was  loft  by  default,  by  neglefl  of  the  attorney,  the 
only  remedy  the  party  had  was  againft  his  attorney  in  a  writ  of 
deceit.     17  Ed.  3.  12.  and  many  other  books. 

An  attorney  is  protefted  from  maintenance ;  for  a  writ  of 
maintenance  doth  not  lie  againft  him.  34  Hen.  6.  26.  ^ 
maintenance  may  lie  againft  his  client. 

An  a6lion  was  brought  againft  four  men*  viz.  two  atterniH 
and  two  folicitors  for  being  attornies  and  folicitors  in  a  ciufc 
againft  the  plaintiff  in  an  inferior  court  fal/o  et  malitiop^  knowing 
that  there  was  no  caufe  of  a6Hon  againft  him  :  and  alfo  for  fh* 
they  fued  the  plaintiff  in  another  court,  knowing  that  he  Was 
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inattomcy  of  the  Common  Pleas,  and  privileged  there.  Per  toiqm 
(uriam,  tneve  U  no  caufe  of  aflion.  For  put  tlie  cafe  as-  (Irong 
as  you  will ;  fuppofe  one  be  retained  as  an  attorney  to  fue  for  a 
debt,  which  he  knows  to  be  releafed,  and  that  he  himfelf  were  a 
witncfs  to  the  releafe  ;  yet  the  court  held  that  the  aftion  would 
not  lie;  for  that  what  he  docs  is  only  as  fervant  to  another,  and 
in  the  way  of  Iris  calling  and  profemon.  And  for  fuing  an  at- 
torney in  an  inferior  court ;  that  (they  faid)  was  no  caufe  of 
aSion :  for  who  knows  whether  he  will  infill  upon  his  privi- 
lege or  not  ?  And  if  he  does,  he  may  plead  it  and  have  it  al- 
lowed.   1  Mod.  209,  21a. 

Giifm  brought  an  a£lion  upon  the  cafe  againft  Mudford,  for 

caufing  him  to  be  taken  upon  a  capias  ;  the  defendant  faid  that 

7.  S,  recovered  in  a  certain  a3ion  againil  the  plaintiff,  and  that 

he  was  the  lawful  attorney  of  J.  S.  and  took  out  a  capias  upon 

Ac  judgment,  &e,  upon  which  it  was  demurred  ;  it  was  moved 

that  the  plea  was  not  good,  becaufe  it  doth  not  flie^v  by  what 

warrant  he  fued  out  the  capias.    Per  Haughton^  the  plea  is  thai 

kc  wag  his  lawful  attorney,  ergo  well  enough.     Per  Doddridge^ 

an  attorney  need  not  enter  his  warrant,  but  it  is  fufficient  to 

file  it,  and  that  is  the  ufage.     2d  point.  The  plea  fays,  that 

J.  S,  had  judgment  againft  the  plaintiff,  but  it  doth  not  fay  prout 

p^etper  recordum^  isfc.  and  therefore  it  was  objeaed  it  is  not 

good;  but^^rC  Croke  it  feems  good,  for  it  is  pleaded  that  there 

^a  record  of  the  judgment  at  the  time  of  taking  out  the  capias^ 

wkich  is  now  reverfed,  and  therefore  we  cannot  ^plc^d  prdut  per 

Tecordum^  fo  it  feems  well  enough  without  pleading  ^r^z«/^^rr 

^Uorium^  quodjvit  concejfum  per- curiam.     Croke  zniliaugnton 

|hought  that. if  the  attorney  procures  an  erroneous  judgment  for 

«j*  cHent,  the  other  cannot  have  an  aftion  upon  the  cafe  againft 

Wm  for  it^  unlefs  he  hath  procured  it  by  praftice.     t  Roll,  Rep, 

4^8.  Gib/on  vcrfus  Mudford.  Trin.  16  Jac.     Many  other  books 

■'^  be  feen  touching  this  kind  of  injury,  and  wherein  damages 

*^  recoverable  by  the  common  law,  as  F.  N.  B.  writ  of  Dijcaf^ 

2^  €?  99  Comb.  2  Bro.  tit.  Attorney,  pi.  '^6.     Hutt.  \2^.Jlat. 

'^tfiffi.  1,  tap,  29.  2  Injl.  213,  214,  215,  G?c.  &c.  Qc, 

Vpon  the  whole,  Norwood  in  this  cafe  fued  out  the  capias ^ 
Slivered  it  to  the  officer  to  Be  executed,  and  Mrs.  Barker  the 
'Jpv  plaintiff  has  been  injured  by  falfe  imprifonraent,  for  which 
^"e  law  gives  this  aftion,  in  which  all  are  principals;  upon  this 
5*tiund  wc  arc  all  of  opinion  that  judgment  muft  be  entered  for 
^^J^  plaintiff  againft  both  Norwood  the  real  aSor,  and  his  client 
^'i^  BraAam  the  nominal  a3or. 

Judgment  for  plaintiff,  per  totam  curiam. 
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•  Black  Rep.  Cooke  widow,  adminiflratrlx,  verfus  Colcraft. 

»c6.  s.  c.  '  y       J 

[Onacove.    hUdlcffx,  JI^ ILLIA M  COLCRAFT,  hie  oi Gofa^/ljluei 
anfid^'a:bn      (^^  ^^'0  »»  ^ic  courity  of  MiddUJix,  Dyer,  was  fuinmoncd 

ofawri-kiy  to  atiTwcr  Ann  Cooke  adminiuratrix  of  all  and  flnfular 

paymcnitoA.  tlic  goods  and  chartcls,  rights  and  credits,  which  wcitolWmam 
«uw!$^&'c  ^'^^'^^  ^^^^  ^^^^  hufband  dcceafcd  at  the  time  of  his  death,  who 
for  atelm  ^^^^  iiUcftatc  in  a  plea  that  he  render  to  her  the  faid  Ann  goo/. 
cettiio)  A.  of  lawful  money  of  Great  Britain,  which  he  unjuftlv  detains 
Ili"«'iSf"a  *^^^^"  ^^^'  ^^' '  ^"^  whereupon  the  faid  Ann  by  Jojeph  ^Ka\e  her 
^icuiar*  ^  "  attorney  fays,  that  the  faid  William  Colcraft  on  the  ^th  day  oC 
tradr,  the  November  1761,  2Lt  Wr/lminfier  in  ihc  (did  county  vt  Mi JdlepiCt 
txKCMtcntof  jjy  IjIj  certain  writing  obligatory,  fealed  with  his  fcal,  beciinc 
boonJ  to  ab-  ^^^*'^^  *^>*^  firmly  bound  to  the  faid  William  Cooke  in  his  life-timc 
ftainfro.nrx-  in  the  faid  fum  of  300/.  of  good  and  lawful  money  of  Gror/ 
ercifingit.]  Britain,  to  be  paid  to  the  (diia  William  Cooke,  or  his  certain  at- 
This  rcc<  rd  torncy,  exccutors,  adminiftrators  or  afiigns,  when  he  the  faidl 
if  of  Michael-  William  Colcfoft  (hould  be  thereunto  atterwardsrcquefted;  never- 
mat  icrm,  thelcfs  the  faid  William  Colcraft  (although  often  requefted)  hath 
R^>»  477^i'c  ^^^  P^^^  ^^^  f^^^  ^^^  of  money,  or  any  part  thereot,  to  the  (aid 
47».  William  Cooke  in  his  life-time,    or  to  the  faid   Ann  fincc  the 

death  of  the  faid  William  Cooke  (to  which  faid  Ann,  fincc  the 
todiTsJI)!.  f'^^th  of  the  faid  miliam  Cooke  [to  wit)  on  the  12th  day  of  Vk 
in  the  year  of  our  Lord  1765,  (to  wit)  at  W^min/ier  aforciaid, 
in  the  laid  county  of  Midale/ex,  adminiftration  of  all  andfingu- 
Jar  the  goods  and  chattels,  rights  and  credits  of  the  faid  JVUliam 
Cooke  at  the  time  of  his  death,  by  Frederick  by  Divine  Providence 
lord  Archbifhop  of  Canterbury,  primate  of  all  England  and  me- 
tropolitan, was  committed  ;)  but  he  the  faid  William  Colcraft  to 
pay  the  fame  hath  hitherto  altogether  refufed,  and  ftill  doth  re- 
iLiIe  to  pay  the  fame  to  the  faid  Ann,  to  ^he  damage  of  the  did 
Ann  oi  20I,  and  therefore  (he  brings  this  fuit,  &c.     And  the 
faid  Ann  brings  here  into  court,  as  well  the  writing  obligatory 
aforefaid,  which  teftifics  the  debt  in  form  aforefaid,  the  inc 
whereof  is  the  day  and  year  in  that  behalf  above-mentioned; 
as  alfo  the  letters  of  adminiftration  aforefaid,  to  her  the  faid  A« 
as  aforefaid  granted,  which  teftify  the  granting  of  the  adminilba- 
tion  aforefaid  to  the  faid  Ann  in  form  aforefaid,  the  date  whereof 
is  the  day  and  year  in  that  behalf  above-mentioned,  &c. 

iftPlei.  And  the  faid  William  Colcraft  by  Philip  Carter  his  attorney 

iimeftfaSvm  comcs  and  dcfcuds  the  wrong  and  injury  when,  6?c.  and  (aiiht 

thereon.         ^^^^  *^^  ^*^^^^  writing  obligatory  is  not  his  deed,   in  manner  ani 

form  as  the  faid  Ann  hath  aboved  thereof  complained  againft  him, 

and, of  this  he  puts  himfclf  upon  the  country,  and  the  Esud  Axfi 
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A)th  fo  likewife.     And  for  further  plea  in  this  belialf,  lie  the 
faid  WiUiam  Cooke  by  leave  of  tiie  court  here  for  this  purpofc  firft 
had  and  obtained,  according  to  the  form  of  the  ftatute  in  fuch 
cafe  made  and  provided,  craves  oyer  of  the  fjid  writing  obli- 
gatory, and  it  is  read  to  him,  Wf.  he  alfo  craves  oyer  of  the  con-  a<l  Pie* 
ditioRofthe  fafid  writing  obligatory,  and  it  is  read  to  him  «»  ^J-^h*"^*' 
thefe  words,  '(to  wit)  The  condition  of  this  obligation  is  fucli,  dirion,  which 
ikat  if  the  above-bounden  William  Colcraft,  his  heirs,  executors  J5  to  piy  to 
or  adminiftrators,  (hall  and  do  well  and  truly  pay  or  caufe  to  be  ^,^^^^^* 
paid  unto  the  above-named   IVilliam  Cook^f,  his   executors,   ad-  /tc.'ss!.""*^ 
miniftrators  or  affigns,  the  full  fum  of  8j.  oI'  j3|oo(I  and  lawful  wftckduiing 
money  of  Gr<r/2/  Bntain^  clear  of  all  taxes  and  deductions  what-  L-*''Y^rfc 
focver,  weekly  and  every  week  during  the  natural  lives  of  the  aid'tlw  ibr-* 
above-named  William  Cooke  and  Ann  nis  wife,  and  the  life  of  vivor. 
the  furvivor  of  them,   the  firft  payment  of  the  faid  weekly  fum 
of  8j.  to  begin  and  b<j  made  on  Monday  the  23d  day  of  Kovcni- 
wr  inftant,  and  the  like  fum  or  weekly  payment  of  is.  on  evciy 
Monday  following  during  the  lives  of  the  faid  William  Ccoke^  and 
^««  his  wife,  and  the  life  of  the  furvivor  of  them,  in  purluancc 
*nd  performance  of  certain  articles  of  agreement  bearing  equal 
^«e  herewith,  and  made  or  mentioned  to  be  made  between  the 
*l>ovc-named   William  Cooke  of  the  one  part,    and  the  above- 
'>ounden  William  Colcraft  of  the  other  part ;   and  alfo  if,    the  faid  And  fw  tfie 
William  Colcraft  his  heirs,  executors  or  adminillratois,  {hall  and  ^J"'^'/^™*^ 
<Jo  well  and  truly  obey,  abide,  perform,  fulfil  and  keep,  all  and  rgreVm'-iit  * 
^cry  the  covenants,  claufcs,  articles  and  agreements,  mentioned  ^i>'ch  an? 
^nd  contained  in  the  faid  articles  of  agreemc^it  in  alt  things,  ac-  ^-^^c  tetforth. 
hording  to  the  true  intent  and  meaning  of  the  faid  articles  of 
Agreement,  then  this  obligation  to  be  void,  or  clfc  to  remain  in 
*ull  force  :  he  alfo  craves  oyer  of  the  faid  articles  of  agreement 
'n  the  faid  condition  of  •the  aforefaid  writing  obligatory  men- 
^^oned,  and  they  are  read  to  him  in  thefe  words,  (to  wit)  Articles 
>f  agreement  indented,  made,  concluded  and  agreed  upon  this 
'th  day  of  November^  in  the  fecond  year  of  the  reign  of  our  So- 
vereign Lord  George  the  third,  by  the  grace  of  God,  of  Great 
iritam,  France  and  Ireland,  King,  defender  of  the  faith,  &c.  and 
fi  the  year  of  our  Lord  1761,  between  William  Cooke  of  the 
arifh  oi  Saint  George,  Hanoijer-fquare,  in  the  county  of  Ai'ddle- 
'.V,  ftationerand  news-man  of  the  one  part,  and  Willi  cm  Colcraft 

\  GofwdLJlrret  in  theparilh  of  Samt  — — Alder f  rate,  in  tlie 

id  county  of  Middle/ex ^  Dyer^  of  the  other  part ;  wl;ereas  the 
id  William  Cooke  is  ,4ntitied  according  to  the  agreements  and 
gulations  made  by  the  proprietors,  of  a  certain  news-paper 
Jled  the  Daily  Advertifer,  and  according  to  the  cullom  of  news- 
en  to  have  and  receive  daily  of  the  faid  proprietors  30  a-pics 
the  firft  imprcffion  of  the  faid  paper,  and  the  faid  William 
/craft  bath  agreed  that  the  faid  William  Cookt  (hall  alfign  his 
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faiH  right  and  title  in  and  to  the  faid  30  copies  of  thefirftim- 
predion  of  the  faid  paper,  and  all  other  his  bufihefs  as  a  news. 
man  unto  the  faid  William  Colcraft^  and  the  faid  WillianColcr(ft 
has  agreed,  in  confideration  thereof,  to  pay  the  faid  fVilliamCook 
the  fum  of  8f .  weekly  and  every  week,  during  the  joint  lives  of 
the  faid  JVilliam  Cooke  and  Ann  his  wife,  and  the  life  of  the  fur- 
viver  of  them.  Now  thefe  prefent  articles  witncfs,  that  the  faid 
Jf^llJam  Cooie,  for  the  confiderations  aforefaid,  hath  affigned, 
transferred  and  fet  over,  and  by  thefe  prefents  doth  aflign,  trans- 
fer and  fet  over  unto  th^  faid  William  Colcrs^t  his  executors  and 
adminiftrators,  all  his  the  faid  William  Cooke\  right,  title  and 
intereft  in  and  to  the  fajd  qo  copies  of  the  faid  paper  colled  the 
Daily  Advcrtifer  of  the  firft  impreffion,  as  foon  as  the  fame  {hall  be 
publifhed,  and  all  his  the  faid  William  Covke'^hu^ixitk  as  atk^ws- 
man,  fubjeft  neverthelefs  to  theprovifoand  agreement  herein  aft^ 
mentioned.  And  the  faid  William  Cooke  doth  hereby  for  himfelf, 
his  executors  and  adminiftrators,  covenant,  proitiiie  atid  a^reeto 
and'with  the  faid  William  Colcrafi,  his  executors,  adroiniftn^m 
and  afTigns  in  manner  following,  (that  is  to  fay)  that  he  the  faid 
William  Cooke,  his  executors  and  adminiftrators,  (hall  and  will 
from  time  to  time  and  at  all  times  hereafter,  fo  long  as  the  fail 
paper  ftiall  be  publiffied,  procure  the  faid  WilHam  Colcrajt  lb 
have  and  receive  daily  and  every  day  of  and  from  the  pro- 
prietors of  the  faid  paper,  30  copies  of  the  faid  jpaper  called  tie 
Daily  Advertifer^  of  the  firft  imprefTiori  of  the  laid  paper  early 
every  mprning  as  foon  as  the  fame  ftiall  be  publiffiea  ;  dnitiji 
that  he  the  faid  William  Cooke  Jliall  not,  at  any  time  hereajku 
vend  or  Jell  any  nev)s-»papers,  nor  in  any  wife  deal  as  a  neas-M 
in  Jelling  news -papers,  magazines  or  other  periodical  papers  wkii 
are  generally  deemed  to  belong  to  thebuftnjs  oj  a  news-mttk,  elitcept 
fucli  magazines  or  oihei'  periodical  pzipers  as  the  faid  Wffli« 
Cooke  ftiall  fell  for  the  fole  benefit  of  tlic  faid  William  Cdcrd, 
his  executors,  adminiftrators  and  aifigns;  and  fuftber,  that  lie 
the  faid  William  Cooke  ftiall  and  will  ufe  his  uriAo'ft  cndeavwin 
to  procure  for  the  faid  William  Colcrajt  all  his  the  faid  WS&^k 
Cooke's  cuftomcrs  in  the  bufinefs  of  a  news-man.  And  the  6id 
WilliamColcreift  in  confideration  of  the  preinifes  doth  for  hitrfA 
his  heirs,  executors  and  adminiftrators,  ca\*enant,  promife  vl 
agree  to  and  with  the  faid  William  Cooke,  his  executors,  adaw- 
niftrators  and  afTigns,  that  he  the  faid  William  Cokraft,  hi«hdw» 
executors  and  adminiftrators,  fhall  artd  will  well  and  traly  p9 
or  caufc  to  be  paid  »nto  the  faid  Witliam  Coohe^  bis  «xccutof>i 
adminiftrators  and  afTigns,  weekly  *id  *very  week  ^arirf  ^ 
natural  lives  of  the  faid  William  Cooke,  and  Ann  his  wife,  iiw  *J 
life  of  the  furvivor  of  them,  the  weekly  foin  of  8i.  of  bwfU 
money  of  Great  Britain,  clear  of  all  taxes  unA  deddEfions  irf»^' 
foever;  the  fivft  payment  of  the  faid  WMkly  fu|D  cf  81.  i^*^ 
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gin  and  to  be  made  on  Monday  the  23d  of  November  inflant,  and 
die  like  fum  or  weekly j>ayroent  of  8j.  on  every  Monday  follow-    . 
ing,  during  the  lives  ot  the  faid  IVilliam  Cooke  and  Ann  his  wife 

Jtnd  the  life  of  the  furvivor  of  them  ; .  and  alfo  that  he  the  faid 
Villiam  Colcrqft  fliall  not,   during  his  natural  life,  vend  or  deal 
in  ilationary  ware,  books  or  pamphlets,  except  magazines  and 
|>€riodical  pamphlets,  which  are  ufually  eileemed  the  bufmefs  of 
a  news-man.     Provided  always,  and  thefe  prefents  are  upon  thi» 
condition,  and  it  is  hereby  declared  and  agreed  to  be  the  true 
intent  and  meaning  of  theie  prefents,  and  of  the  parties  here* 
unto,  that  if  default  (hall  happen  to  h^  made  in  the  faid  weekly 
payments  or  any  of  them,  fo  that  there  fhall  be  at  any  time  du« 
to  the  faid  William  Cooke,  his  executors,  adminiftrators  or  afligns, 
four  pounds  or  upwards  on  account  of  the  non-payment  thereof* 
that  then  and  in  fuch  cafe,  the  afiignment  hereby  made  of  the 
faid  30  copies  of  the  faid  firfi  impreflion  of  the  faid  Daily  Ad^ 
vfrtijer  Ihall  be  void  ;  and  the  faid  William  Cooke,  his  executors, 
adminiitrators  or  afligns  fhall  be  at  liberty  thenceforth  to  receive 
the  ftme  from  the  propfrietors  of  the  faid  ]xaper,  and  to  difpofe 
of  his  right  thereto,  and  to  follow  the  bufineis  of  a  new^-man 
as  if  thefe  prefents  had  not  been  made,  any  thing  herein  con- 
lain^d  to  the  contrary  thereof  in  any   wife  noiwithftanding. 
Provided  alfo,  and  it  is  further  declared  and  agreed  to  be  the 
true  intent  and  meaning  of  thefe  prefents  and  of  the  parties  here- 
unto, that  in  cafe  fuch  default  ihall  bje  made  in  the  faid  weekly 
payments  as  aforefaid,  and  the  faid  William  Cooke  ihall  re-aifume 
his  right  to  the  faid  30  copies  and  the  bufineljs  of  a  news-man,  the 
laid  William  ColcKoft,  his  heirs,  executors  or  adminiftrators  ihali 
continue  to  pay  the  faid  weekly  fum  to  the  faid  William  Cooke,  his 
executors,  adminiitrators  or  alBgns,  during  the  lives  of  the  faid 
William  Cooke  and  Arm  his  wife,  and  the  life  of  the  furvivor  of 
them,  in  the  fame  manner  as  if  the  faid  William  Cookt  was  to  con- 
tinue  and  enjoy  the  faid  30  copies  of  the  faid  paper  of  the  firft 
impireflion  and  the  faid  William  Cooke  was  to  continue  to  be  de- 
barred from  exerciiing  the  bufinefs  of  a  news-nran.     In  witneis 
whereof  the  parties  firil  above-named  have  hereunto  fet  their 
hands  and  feals  the  day  and  year  firil  above- written ;  which  Whereapon 
being  read  and  heard,  the  faid  William  Colcrqft  faith,  that  the  '^[J^^*"^ 
laid  Ann  ought  not  to  have  her  aforefaid  a£lion  thereof  againft  ^ntoT^e 
him,  becauie  he  faith  that  he  the  (aid  William  CoUraft  paid  an^  8t.  per  weel^ 
caufed  to  b6  paid  unto  the  faid  William  Cooke  always  during  the  ^^^"JjfjJJ 
life-time  of  the  faid  William  Cooke,  weekly  and  every  week,  and  ^^  ^^  ^f^^^ 
from  and  after  his  death  until  the  16th  day  of  July  in  the  year  ana  the  ar- 
1770,  unto  the  faid  Ann,  weekly  and  every  v^eek,  the  weekly  fiua.  ^***'  ®^ 
of  8jr.  of  lawful  money  of  Great  Britain,  clear  of  all  taxes  and  "S***"^^ 
dedufUons  whatfoever,  the  firil  payment  whereof  was  began  and 
fopde  en  Monday  the  23d  of  November  in  the  year  of  our  Lord 
2        .  I76it 
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1761,  in  the  faid  articles  mentioned  according  to  the  tenor,  true 
intent  and  meaning  of  the  conditions  of  the  faid  writing  obli- 
gatory and  the  faid  articles  ;  and  that  he  the  faid  IVilliam  Colcrrft 
hath  not  at  any  time  fince  the  making  the  faid  writing  obli- 
gatory and  the  faid  articles,  vended  or  dealt  in  ftationary  wares, 
books  or  pamphlets,  except  magazines  and  periodical  pamphlets, 
which  are  ufualty  deemed  the  bufmefs  of  a  news-man  ;  but  the 
faid  lVillia?n  Colcrajt  further   faith,  that  before  and  on  the  faid 
16th  day  of  Jvdy  in  the  year  of  our  Lord  1770,  and  Trom  thence 
hitherto  (during  all  which  time  the  faid  news-paper  called  the 
Daily  Advtriijer  hath  been  publilhed)  flie  the  laid  Ann  as  ad- 
miniftratrix  of  the  goods  and  chattels,  rights  and  credits  of  the 
faid  William  Cooke  hath  neglefted  and  refufed  (although  often  rc- 
quefted)  to  procure  the  faid  William  Colcrajt  or  his  afllgns,  to 
have  and  receive  daily  and  ever}*  day,  of  and  from  the  proprie- 
tors of  the  faid  paper,  30  copies  of  the   faid  paper  called  the 
Daily  Advertifer  ot  the  nrft  impreflion  of  the  faid  paper  early 
every  morning  as  foon  as  the  fame  was  publifhed,  but  therein 
wholly  failed  and  made  default,,  and  he  the  {md  William  Cokfaft 
had  not,  nor  had  his  afTigns  or  affignees  during  all  that  time,  or 
during  any  part  thereof  by  the  procurement  of  the  faid  Ann  or 
otherwife,  30  copies  of  the  faid  paper  of  the  firft  impreflion  of 
the  faid  paper,  early  every  morning  as  foon  as  the  fame  was  pub- 
liflied, ,  contrary   to  the  tenor  and  efFeft  of  the  faid  articles, 
whereby  the  faid  William  Colcrajt  loft  and  was  deprived  of  the 
benefit  of  the  fale  of  the  faid  paper,  which  ought  according  to 
the  tenor  of  the  a.  tides  aforefaid  to  have  accrued  to  him  (to  witj  • 
at  Wejlminjltr  aforefaid ;  and  this  he  the  faid  William  Colcrajt  i$ 
ready  to  verify :  wherefore  he  prays  judgment  if  the  faid  v4ff« 
ought  to  have  her  afor.efaid  aftion  thereof  againft  him,   iSc, 
3d  Plea.  And  for  further  plea  in  this  behalf,  he  the  faid  William  Colcrajt 

by  like  leave  oi  the  court  for  this  porpofe  firft  had  and  00- 
Tothe  like  tained  according  to  the  form  of  the  ftatute  in  fuch  cafe  made  and 
Httifwi^  provided  faith,  that  the  faid  Ann  ought  not  to  have  her  afore- 
tioD.   ♦  faid  aftion  thereof  againft  him ;  becaufe  he  faith,  that  he  the  faid 

William  Colcraft  paid. and  caufed  to  be  paid  to  the  faid  William 
Cookcy  always  during  the  lit'c-timc  of  the  faid  William  Cooke^ 
weekly  and  every  week,  and  from  and  after  his  death  until  the 
16th  day  of  July'm  the  year  1770,  unto  the  faid  AnUj  weekly 
and  every  week  the  weekly  fum  of  8j.  of  lawful  money  oiGresi 
Britain^  clear  of  all  taxes  and  deduQions  whatfoever,  the  fiifi 
payment  whereof  was  begun  and  made  on  Monday  the  23d  iof 
of  Novanher,  in  the  year  of  our  Lord  1761,  in  the  faid  articles 
mentioned,  according  to  the  tenor,  true  intent  and  meaning.of 
the  condition  of  the  laid  writing  obligatory  and  of  the  faid  ar- 
ticles,, and  that  he  the  faid  William  Colcraft  hath  not  at  any 
lime  fince  the  making  of  die  faid  writing  obligatory,  and  tfa^ 

faid 
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icl6S  vended  or  dealt   in    ilationaryr   ware,    books  or 

Its    (except  magazines  and  periodical  pamphlets  which 

lly  deemed  the  hufinefs  of  a  news-man)   but  the  faid  Butdefmd- 

Colcrqft  funher  faith,  that  fince  the  death  of  rhe  faid  "\^"hl!*" 

Cooht  (to  wit)  before  and  on  the  faid  i6th  day  of  Jtdyi  pijfntiff  hath 

:ar  of  our  Lord  1770,  and  from  thence  hitherto,  Ihe  the  done  fome 

hath  vended  fold  and  dealt  in  magazines  and  other  fe-  ^*^'  *^^"nr 
pamphkts^  which  are  generally  deemed  to  belong  to  the  gJejciet  of 
of  a  news-man^  and  which  were  not^  nor  wtre^  nor  was  agrwmeat. 
ther  of  them  fold  or  dealt  in  or  vended  by  her  the  faid  Knn^ 
ik  benefit  of  him  the  faid  William  Colcraft,  orhis  affgns 
r,  or  in  any  manner  for  the  benefit  of  him  or  them,  any 
of  them  (^to  wit  J  at  Wcftminfter  aforefaid^  contrary  to  the 
d  ejffecl  of  the  faid  articles^  whereby  the  faid  fVillia?n 
loft  and  was  deprived  of  the  benefit  of  the  fale  of  the. 
azines  and  other  periodical  pamphlets,  fo  by  her  the  faid 

as  aforefaid,  and  which  ought  accordingly  to  the  tenor 
rticlcs  aforefaid  to  have  accrued  unto  him  (to  wit)  at 
hr  aforefaid ;  and  this  he  the  faid  William  Colcraft  is 
verify  :  wherefore  he  prays  judgment  if  the  faid  Ann 
have  her  aforefaid  aftion  thereof  againft  him,  &c, 

iVm.  Kempe, 

:h€  faid  Ann  as  to  the  faid  plea  of  the  faid  William  by  Replication 
ndly  above  pleaded  fays,  that  (he  by  reafon  of  any  thing  to  the  fecond 
rontained,  ought  not  to  be  barred  irom  having  or  main-  ^^^^^y^^^^^ 
er  aforefaid  aftion  thereof  againft  him  the  faid  William  the  country, 
becaufe  protefting  that  the  faid  WiUiam  Colcraft  did 
>r  caufe  to  be  paid  unto  the  faid  William  'Cooke  always 
le  life-time  of  the  faid  William  Cooke,  weekly  and  every 
id  from  and  after  his  death  until  the  16th  day  oi  July 
tothe  {M^Ann,  weekly  and  every  week,  the  weekly  fura 

lawful  money  of  Gr6at  Britain,  clear  of  all  taxes  and 
15  whaifoever,  in  manner  and  form  as  the  faid  William 
ve  in  his  faid  fecond  plea  alleged;  yet  for  a  Tepli* 

this  behalf  the  faid  Ann  fays,  that  the  faid  William 
las  had  and  received  daily  ana  every  day,  of  and  from 
rietors  of  the  faid  paper,  30  copies  of  the  faid  paper 
e  Daily  Advertfcr,  -of  the  firft  impieflion  of  the  laid 
irly  every  morning  as  foon  as  the  fame  was  publiflied 
ocurement  of  the  faid  Ann,  according  to  the  tenor  and 
the  faid  articles;  and  this  ihe  prays  niay  be  inquired 
:  countr)'. 

1^  faid  Am  fays,  that  ftie  by  reafon  of  any  thing  in  the  mullgfnt." 
of  the  faid  tVilliam  by  him  thirdly  above  in  pleading  rally  w  the 
ouffht  not  to  be  barred  from  having  or  maiataininff  *V^  p?**»  *• 

^  ^  ^cr  point  of  fub. 
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her  aforefsid  aQion  thereof  againft  him  the  faid  mUamCdcrrftf 
becaufe  (he  fays  that  the  plea  aforefaid^  and  the  matter  thcfnn 
contained,  are  not  fufficient  in  law  to  bar  the  faid  Am  from 
having  or  maintaining  her  aforefaid  a£lion  thereof  againft  the  (iud 
WUHam^  to  which  faid  plea  the  faid  Ann  is  under  no  neceffity, 
nor  is  (he  in  any  wife  bound  by  the  law  of  the  land  to  mftver; 
and  this  fhe  is  ready  to  verify :  wherefore  for  want  of  a  fuficient 
plea  in  this  behalf  the  faid  Ann  prays  judnnent  and  bcr  ddrt, 
together  with  her  damages  by  occafion  of  the  detaining  that  cCdit, 
to  be  adjudged  to  her,  &c. 

Thmas  WaOir. 

And  the  faid  WUHam  as  to  the  faid  plea  of  the  Cud  Aimhj 
her  above  pleaded,  in  reply  to  the  faid  plea  of  the  faid  Wilham 
by  him  fecondly  above  pleaded,  and  whereof  the  faid  Ann  haih 
put  herfelf  upon  the  countr)',  he  the  faid  WilHant  doth  the  like, 
&c.  And  the  faid  William  inafmuch  as  he  in  his  faid  plea  by  Iubi 
tliirdly  above  in  pleading  hath  alleged  fufficient  matter  in  Itw 
to  bar  the  faid  Ann  from  havine  her  aforefaid  a3ion' thereof 
againft  him,  which  he  the  faid  Wilbam  is  ready  to  verify,  wA 
which  faid  matter  the  faid  Antf.  doth  not  deny,  nor  in  any  man- 
ner anfwer  the  fame,  but  hath  altogether  refufed  to  admit  the 
verification  thereof,  he  the  faid  William  as  before  prays  judgment^ 
and  that  the  faid  jtnn  may  be  barred  from  living  her  aforelaid 
aSion  thereof  againft  him,  &fr. 

William  Ktmfe. 

In  this  term^  the  demurrer  upon  the  third  plea  was  irpiei 
by  Serjeant  Walker  for  the  plaintiff,  and  Serjeant  Kemft  for  the 
defendant* 

Serjeant  Walker— Tht  third  plea  is  no  legal  defence  to  ttt 
aElion,  it  is  not  within  the  terms  of  the  agreement ;  the  covcaant 
is  in  thefe  words,  viz.  "  That  he  the  laid  WilSam  Co^  ftJl 
••  not,  at  any  time  hereafter,  vend  or  fell  any  news-^pers,  nor 
"  in  any  wile  deal  as  a  news-man  in  felling  news-papcts,  oa- 
"  gazines  or  other  periodical  papers^  which  arc  generator  deenei 
*•  to  belong  to  the  biifinefs  of  a  news-man,  except  fttch  »• 
"  gazines  or  other  periodical  papers  as  the  faid  TvilSam  CMm 
<^  ihall  fell  for  the  fole  benefit  of^  the  faid  mOiam  Calcr^,  b 

"  executors,  adminiftrators  and  afligns." ^This  covenant  onljf 

extends  to  William  Cooke  himfelf,  not  to  his  repi«fent*ivt,  it » 
a  mere  perfonjil  covenant,  and  binds  no  body  but  himfdf ;  fc 
that  the  allegation  in  the  third  plea  by  the  defendant,  where© 
he  fays  that  after  the  death  of  the  faid  iVUham  Cooke,  flie  tteliwi 
Ann  [who  is  his  adminiftrator]  hath  vended,  fold  and  doh  «  ^ 
magazines  and  other  periodical  pamphlets,  which  are  gP'^f 
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leemed  to  belong  to  the  bufmefs  of  a  news-man,  &c.  is  nuga- 
aiy,  and  no  anlwer  to  the  plaintiff's  declaration. 

But  Iiipponng  there  had  been  a  covenant  binding  upon  the 
eprefenutive  of  William  Cooke^  it  could  not  have  been  pleaded 
n  bar  at  this  cafe,  for  damages  in  an  a3Ion  of  covenant  are  un- 
:ertain,  and  xnthe  breaft  ofa  jury ;  fo  'tis  impoflible  to  plead 
in  uncertain  covenant  (as  damages^  in  bar  of  another  covenant, 
IS  appears  by  7  Rep.  10.  b.  Ugktred's  cafe,  which  cites  48  Ed.  3. 
}  &  4.  for  good  laws,  "  where  it  appears  that  indentures  were 
"  made  between  Sir  Rqfe  Poole,  Knt.  of  the  one  part,  and  Sir 
"  Bickard  Tolctjltr  of  the  other  part,  bjr  which  Sir  Raft  cove- 
^*  mnted  with  Sir  Richard  to  lerve  him  with  three  Efquires 
'*  of  arms  in  the  war  of  France^  and  Sir  Richard  covenants  for 
'*  it  to  pay  bim  forty-two  marks,  in  this  ^afe  each  party  Iiath 
"  equal  remedy.''  If  the  prefent  cafe  had  refted  upon  a  con* 
dttion  precedent  to  have  been  performed  by  William  tookeor  his 
leprefentative,  it  might  perhaps  have  reqmred  another  confider- 
icion,  as  appears  by  I^A^r^4/'s  cafe,  7  Ret.  10,  ii.  where  divers 
points  touching  conditions  ^r^cev/fii/  zna  fubjiquent,  and  cove« 
Hants  are  laid  down  and  fettled. 

Serjeant  Kempe  for  the  defendants^-^This  cafe  refts  upon  the 
intention  of  the  parties.  The  articles  of  agreement  smd  the  bond 
are  to  be  taken  together,  as  if  both  were  contained  in  the  fame 
ittftrument,  whereby  William  Cooke,  a  ftationer,  being  intitled  to 
50  copies  every  day  of  a  news-paper  called  the  Daily  Advertifer^ 
agrees  to  aflign  the  fame  to  the  defendant,  who  in  confideration 
thereof  a^mesto  pay  William  Cooke  %s.  per  week  ;  I  conceive  it 
is  a  condition  "^r^ctf^/fn/,  that  the  90  copies  Ihall  be  delivered 
every  day  to  tne  defendant  before  the  weekly  payment  ihall  be 
made;  the  confideration  to  be  paid  is  not  a  grofs  fum,  but  a 
weekly  fum  which  a  poor  news-man  could  only  raife  by  fate  of 
the  papers ;  and  it  is  prbvided  that  upon  failure  of  payment  of 
the  &r.  per  week,  and  upon  4/.  being  in  arrear,  the  whole  af- 
fignment  of  the  papers  to  be  void ;  fo  that  it  feems  to  me  very 
ems  that  it  was  a  condition  precedent  that  Cooke  fliould  firft  de- 
liver the  papers,  and  then  the  defendant  was  bound  to  pay,  and 
notbefore.*— -All  agreements  are  executory  or  executed,  thisagree. 
mem  is  executory,  and  the  cafe  of  Thorpe  and  Thorpe^  1  Jjtiw. 
945.  applies  to  it,  and  {o  does  1  Burro.  900.  Hob,  88*  and  many 
"Ottier  cafes  cited  in  Tkorpe  and  Thorpe.^ 

It  is  objefied  this  covenant  doth  not  extend  to  the  plaintiff  the 

•dminiftratnr.-: In  anfwer,  it  is  laid  down  in  Cro.  Eliz.  5^3. 

Hyde  verfus  Dean  and  Canons  of  Windfor,  that  a  covenant  lies 
•fgaittft  an  executor  in  every  cafe,  although  be  be  not  named,  un. 

c  c  2  If  fs 
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lefs  it  be  fuch  a  covenant  as  is  to  be  performed  by  the  perfon  of 
the  teftaior  which  they  cannot  perform ;  and  here  in  this  cafe 
the  plaintiff  may  perform  the  covenant  by  not  vcndinjg  news- 
papers, tft.  executors  who  are  to  reap  advantage  (hould  be  bound 
by  covenant  of  their  tellators.  Qui  fentit  commodum /entire dihtt 
et  onus ;  the  demurrer  admits  that  Mrs.  Cooke  has  dealt  in  news- 
papers  for  her  own  benefit,  and  not  for  the  benefit  of  the  dc- 
fendant  Colcraft^  fo  Ihe  has  broken  her  covenant,  which  is  in  the 
nature  of  a  condition  precedent^  and  ought  to  have  been  per- 
formed before  (he  can  maintain  this  a£lion,  fo  1  pray  judgmeot 
for  the  defendant. 

Serjeant  Walker  was  ready  to  reply ;  but  the  court  flopped 
him,  they  being  of  opinion  that  this  was  a  very  clear  cafe,  and 
the  plaintifiT  mult  have  judgment. 

Curia, — ^The  quedion  for  our  confideration  is.  Whether  the 
third  plea  is  good  ?  And  we  are  of  opinion  that  it  is  not  an  an- 
fwer  to  this  adion  ;  it  appears  by  the  articles  that  the  covenant 
by  William  Cooke  not  to  vend  or  fell  any  news-papers,  fi?f.  was 
only  a  reftriflion  laid  on  himfelf,  and  muft  expire  with  his 
life  ;  we  think  this  aftion  is  well  brought  by  Mrs.  Cooke^  for  it  is 
•clear  by  the  agreement  that  the  8i.  per  week  was  to  be  paid  to 
Cooke  and  his  wife,  for  their  lives  and  the  life  of  the  furvivor; 
fuppofe  Cooke  had  made  a  ftranger  his  executor  who  was  1 
news-man,  fhall  that  executor  be  hindered  from  being  a  news- 
'     .man  ?  No  certainly. 

Judgment  for  the  plaintiff  on  the  demurrer  to  the  third  pica 
(aofent  Lord  Chief  Juftice  De  Grey. J 

4B!ack.Rep.,  Stcphcnfoii  vtrfi^s  Hardv.     C.  B. 

87».  S.C.  ^ 

An  xndOitatut    A  C  T I O  N  upon  the  cafe  upon  promifes  ;  the  declaration 

ajU'impjit for     «^*'  contained  eight  counts  ;  the  fixth  count  runs  thu$,  w^ 

Si°wife  al"^  "  That  the  defendant  on  fuch  a  day  and  year,  was  indebted  to 

the  reqaeft  of  **  thc  plaintiff  in  thirty  pounds,  for  money  before  that  time^ 

thehoibaod     ««  by  the  plaintiff  to  Ann  the' wife  of  thc  defendant  inbisab- 

coJnt!^       •*  fence,  and  at  hisjpecial  inftance  and  requeft^  and  being  fo  in- 

'*  debtcd  h^  promifed  payment."     IffuebeingjoinedupooMi 

ajfumpfit,  this  caufe  was  tried  at  thc  fitting  after  lall  term,  when 

a  general   verdift  upon  all  the  counts  in  the  declaration  was 

fiven  for  the  plaintiff. It  was  proved  at  the  trial  that  the 
efendant  being  about  to  fet  out  upon  a  voyage  to  Irdani%  dt» 
fired  thc  plaintiff  to  lend  his  [defendant's]  wife  mone^  if  ^ 
ihould  have  occafion  for  it  in  bis  abfence,  the  plaintiff  accord 
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iflgly  did  lend  her  a  certain  fiun,  for  which  this  zSiion  was 
bought. 

.     Jt^  'vas  obje3ed  by  Serjeants  Dazy  and  Walker  in  arreft  of 

-T^^gTiient,  that  a  huftand  cannot  be  indebted  for  money  lent  to 

nis  ^v'ife^  tha^  fl,^  cannot  contraft,  or  borrow  money;  but  they 

l^^»    if  it  had  been  alleged  that  the  defendant  was  indebted  in 

?  *3iuch  money  advanced  by  the  plaintiff  to  Ann  the  wife  of  the 

^f^ndant,  at  his  injlance  and  requejl^  it  would  have  been  right 

-^ough;  but  argued  that  the  word  Unt  is  a  technical  term,  the 

^6^1  idea  or  meaning  whereof  is  fo  certainly  eftabliflied  and 

^>ted,  that  it  is  as  impoflible  for  the  hulband  to  be  indebted  for 

^opcy  knt  to  his  wife,  as  it  is  for  A.  to  be  indebted  to  B,  for 

^oney  Unt  to  C,  a  third  perfon,  and  cited  Mariolt  verfus  UJlcr. 

1  Wufon  141.  and  1  Salk.  23.  2  Vmt.  36. 

Serjeant  Burland  for  the  plaintifiF — In  anfwer  to  the  objeftion, 
faid,  that  money  Unt  to  a  wife  at  the  injlance  and  requejl  of  a 
liufhand  is  the  very  fame  as  if  it  was  alleged  to  have  been  Unt 
to  the  hufband  himfelf ;  a  wife  may  make  an  inchoate  contra6>, 
which  the  hufband  may  afterwards  confirm  or  difaflirm  ;  here 
the  contraft  is  made  at  his  requeft  before,  (he  is  only  the  hand 
which  he  makes  ufe  of  to  take  and  receive  the  money;  the  cafes 
cited  are  very  diflferent  from  this,  thofe  were  cafes  ot  money  lent 
to  a  third  perfon,  this  cafe  is  money  Unt  to  the  hufband  him- 
felf, at  his  requeft  [to  the  plaintiff]  to  deliver  it  into  the  hands 
of  the  wife* 

Lord  Chief  Juflice  JDtf  Grey — ^This  is  a  very  poor  fliift  of  the 
defendant  to  delay  the  payment  of  a  juft  debt ;  if  goods  are  de- 
livered to  the  wife  at  tlie  inflance  and  requeft  of  the  hufband, 
-he  is  bound  by  a  contraft  expreffed;  if  a  hufband  turns  his  wife 
out  of  doors  unjuftly,  and  fhe  buys  ncccfTarics  of  life,  he  is  bound 
to  pay  for  the  lame  by  an  implied  premife  ;  he  is  alfo  bound  by 
all  her  contraOs  for  neccffar)'  goods  during  cohabitation,  and  al- 
though the  goods  be  aBuaily  delivered  to  her,  yet  they  arc  ^k)ds 
fold  and  delivered  to  him  ;  you  cannot  make  a  contra£l  with  an 
infant,  but  you  may  plead  that  you  lent  an  infant  money  to  buy 
necefTaries  accordixig  to  his  ftate  and  quality,  and  that  the  money 
was  laid  out  in  neceflaries  ;  it  is  admitted  that  if  the  word  advanced 
had  been  inferted  in  the  count  inftead  of  the  word  lent,  it 
would  have  been  good;  I  think  [in  this  cafe]  the  word  lent 
is  the  fame  as  the  word  advanced;  and  that  this  is  not  like  the 
cafes  cited,  which  are  good  law ;  I  think  that  a  loan  to  the  wife 
at  the  requeft  of  the  hufband^  is  the  fame,  in  law,  as  if  the  loan 
liad  been  to  the  hufband  himfelf.  And  of  the  fame  opinion  were 
g}l  the  other  juflicc?;  and  Blacijone  Juflice  obfervcd,  that  it 

c  c  3  was 
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was  truly  (aid  by  my  Brother  Burland^  diat  >  wife  might  fDs^mk$ 
an  inchoate  contrad,  which  the  hu(ban4  might  afterwards,  c^c3»^ 
6rm  or  difafiirm,  and  that  here  he  had  (if  the  expreffion  ma^  ^ 
allowed)  previoufly  confirmed  the  contrafi  for  tl^  U^m. 

Judgment  for  the  plaintiff,  per  tptam  curiam, 

V^^s^cf*^*  Murray  verjus  Harding  junior,  Clerk.    C.  B. 

[Porchafcof  np  H  E  defendant  Harding  in  June  1766,   being  reSor  of 

for^TSof         Grrfton^  and  having  occafion  to  borrow  100/.  applied  to 

the  ven(k>r      one  Markham  an  attorney  to  procure  that  fum  for  him  upon  his 

(jiyemoid)  pcrfonal  fecurity;  Markham  told  him  he  might  (perhaps)  be 

mirehie?'     able  to  get  him  the  money  if  he  would  grant  an  annuit)^  out  of 

not  ofunous :  his  re3ory  and  tithes  for  fix  years'  purchafe ;  Harding  beind  in 

ootwUbftand.  diftrefs,  was  willing  to  do  this ;  Markham  applied  to  the  plain-. 

iedceiibTei?  ^^^  ^"'  Murray,  to  advance  to  the  defendant  flar^ii;  itoL 

the  option  of   ^nd  told  her  that,  in  confideration  thereof,  Harding  ^ropoM\o 

the  Vendor     grant  hcr  an  annuity  of  20/.  per  annum  out  of  his  reftwy,  during 

fiVe^^wn,*'^   his  life,   and  that  if  he  fliould  have  any  other  benefice,  the 

andbjoiiV-     i^me  fliould  alfo  be  a  fecurity  to  her  for  the  annuity;  with  a 

take  of  the      provifo  OX  on  condition  that  if  Harding  fliould  pay  the  plaintiff 

^tATLZn    ^^^^'  ^^  ^^^  ^"^  ^^  ^^'^  yt2X%  the  annuity  fliould  ceafe ;  and  be- 

in  the  recital    fides,  thzt  Harding  was  willing  to  give  her  his  bond  in  the 

of  the  deeds.]  penalty  of  240/.  to  perform  the  terms  and  conditions  aforefaid, 

and  a  warrant  of  attorney  to  confefs  judgment  thereon  ;  and  to 

pay  the  cxpences  of  making  the  deeds  and  fecurities ;  to  this  pro- 

pofal  the  plaintifl'Afifrrd^  agreed  with  Markham  the  defendant's 

attorney  or  agent. 

On  the  a4th  of  June  1766,  the  propofal,  fo  agreed  and  cons 
fented  to  as  above,  was  carried  into  execution  by  a  deed  made 
between  the  parties,  recitinff,  that  whereas  i?.  Harding  had  oc- 
cafion to  BOHROW  100/.  and  propofed  to  ^rantan  annuity  out  of 
the'faid  reftory  and  tithes  in  confideration  thereof,  and  that 
Mrs.  Murray  had  agreed  to  lend  him  the  fame ;  therefore  the 
deed  witnefled  that  m  confideration  of  120/.  paid  by  Murray  to 
Harding,  he  thereby  granted  her  an  annuity  of  20/.  out  of  his 
reftory  with  power  of  diftrefs ;  provided  that  if  he  paid  her 
120/.  at  the  end  of  five  years,  i/iz.  the  24th  oi  June  1771,  then 
•[•nd  flie      the  annuity  to  ceafe,*  otherwife  the  deed  to  remain  in  force 
ihouid  give     during  Harding's  life  ;  and  that  if  he  fliould  have  any  other  bc- 
r".  loTs^^  nefice,  the  fame  fliould  be  a  fecurity  for  the  annuity;  he  alfo 
SeezBUck.   .executed  a  bond  in  the  penalty  ot  240/.  conditioned  for  the 
^ef.Z6o.}     performance  of  the  premifei  contained  in  the  deed,  and  alfo  a 
warrant  of  attorney  to  confefs  judgment  thereon,  and  paid  r/.« 
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ior  pi^eparing  -the  fecurities,  and  two  guineas  to  Marikani  for 
commiflion.  The  judgment  upon  the  bond  and  warrant  of  at* 
tomey  was  entered  upon  record  in  Trinity  term,  6  Geo.  q.  1766, 
and  the  ^zjz;}tt2(yha$.been  paid  up  till  y«ff^  177  it  but  the  120/.  was 
not  then  paid,  fo  the  deed  is  become  abfolute ;  and  two  quarters 
of  the  annuity  being  due  and  unpaid  at  tady-day  17729  the  plain- 
tiff, in  May  177^,  took  out  ^fitri  facias  againft  the  defendant, 
and  indorsed  the  fame  for  the  (heriff  to  levy  135/.  thereupon, 
which  the  Iheriff  did ;  and  Markham  the  attorney  fays  in  his 
affidavit,  that  the  rcafon  for  levying  the  whole,  was,  becaufe  he 
apprehended  the  judgment,  being  upon  the  bond,  would  be  at 
an  end,  or  clfe  he  would  only  nave  marked  the  writ  for  the 
(heriff  tp  have  levied  What  was  due  upon  the  annuity  at  Lady* 
day  1772,  with  poundage  and  cofls« 

Upon  affidavits  of  the  fa£ls  above  dated,  and  fuppofing  that 
this  was  an  ufurious  co^traS,  it  was  moved,  in  Trinity  term 
hSi^  that  the  judgment  might  be  fet  afide,  and  the  money  levied 
upon  thtjienfacias  ip  the  hands  of  the  fhcriff  be  returned  to 
the  defendant ;  when  the  court  made  a  rule  to  (hew  caufe  in 
Michadmas  term  laft,  and  in  the  intefim^  ordered  the  money 
levied  to  remain  in  the  hands  of  the  (heriff. 

Serjeant  Burland  ihcyfifei  caufe  for  the  plaintiff— The  ^ound  of  Mickaeinus 
this  application  to  the  court  to  fet  afide  and  vacate  the  judgment  term,  13  Get. 
and  execution,  is,  that  this  is  an  ufurious  contraS,  as  being  a.  loan  3*'77»- 

of  money  to  be  repaid  to  the  lender  in  all  events,  witn  more 

than  Idzvjul  interejl  for  the  ufe  thereof. 

I  fubmit  to  the  court,  that  upon  the  face  of  this  deed  the 
contraQ  is  not  ufurious  ;  fix  years'  purchafe  is  a  good  confider- 
ation  for  this  annuity,  for  the  life  of  the  vendor ;  but  here,  the 
fecurity  is  not  co-extenfive  with  the  life  of  Harding  the  ven- 
dor ;  he  may  be  deprived  of,  or  refign  his  benefice ;  courts  of 
juftice  do  not  weigh  in  golden  fcales,  what  is  the  exad  value 
of  an  annuity ;  ana  in  a  contrafl  of  this  kind,  where  the  lender 
ri(ks  the  lofs  of  the  whole,  every  one  has  a  right  to  make  the 
beftand  moft  advantageous  bargain  he  can.  See  the  cafe  of  the 
Earl  of  Chefterjield  verfus  Janfon.  x  Atkins  301.  1  Wilfmi 
206.  S.  C. 

The  cafe  of  the  J^ng  verfus  Drury,  2  Lev,  7.  is  very  like  the 
cafe  at  bar.  Drury  was  indifteJ  upon  the  (latute  of  ufur)',  for 
taking  jL  loj.  for  the  vfe^  of  300/.  for  a  quarter  of  a  year; 
upon  not  guilty,  it  was  tried  before  Hale  Chief  Juftice  at  6uild' 
Hall:  where,  upon  the  evidence,  the  cafe  appeared  to  be  thus  ; 
Brown  had  a  leafe  of  a  houfe  of  the  Earl  oi  Suffolk  for  forty 

c  c  4  years 
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•  Jjears  at  5/.  per  annum  rent.  Brown  agreed  with  one  DnKtQ 
'  iraign  the  teim  to  him  for  300/.  but  Drue  not  having  the  money, 
^  prury  by  agreement  with  Drue  paid  the  300/.  ^nd  took  the 
aflignmeht  to  himfelf ;  and  then  Drury  demifed  the  houfe  to 
Drue  for  thirty-nine  years  and  three-quaiteri  of  a  year,  at  the 
rent  of  35/.  whereof  5/.  to  be  paid  to  the  Earl  of  Suffoli,  and 
the  30/.  refidue  to  Drury  to  his  own  ufe,  Drue  covenants  to 

f«y  the  rent,  and  to  pertonn  the  other  ufual  covenants  in  Icafcs 
or  repairs,  &c.  and  Urury  covenants,  that  if,  at  the  end  of  four 
years,  Dn4e  pays  to  him  300/.  then  the  rent  ftall  ccafe,  and 
that  then  he  will  convey  the  refidue  of  the  terra  to  Drue.  And 
by  Ifale  Chief  Juftice  tliis  was  not  u/ury  within  the  fiatute ;  for 
Drue  was  not  obliged  to  pay  the  300/.  to  Drury;  but  at  bis 
tIe£lion  he  might  pay  it  if  be  wotrid,  and  thereby  aetermine  the 
l-ent  9nd  have  the  term ;  fo  tl\at,  in  efTed,  it  is  nothing  but  a 
bargain  for  an  annuity  of  30/.  per  annum  for thirty-nine  yean 
and  three  quarters  for  300/.  to  be  fecured  in  this  manner,  bat 
determinable  fooner  if  ttie  grantor  pleafed,  but  the  grantee  had 
not  any  remedy  to  have  again  the  300/.  if  it  did  not  pleafe  the 
grantor  to  pay  it  at  the  end  of  the  four  years,  and  fo  the  taking 

of  the  7/.  lOJ.  is  not  ufury.-- But  it  Drury  had  hadany%* 

curity  to  be  repaid  the  300/.  or  by  any  collateral  agreement  it 
was  to  have  been  repaid,  and  this  majiner  of  contr^S  had  been 
contrived  to  avoid  tne  ftatute,  it  would  faa:\-e  been  pefaen^ife; 
but  as  it  is  here,  it  is  only  a  purchafe  of  an  annuity  of  30/.  for 
thirty-nine  years  and  three  quarters  for  300/.  determinable  Ij 
the  grantor,  at  the  end  of  four  years  if  he  pleafed.  Andacconl? 
ingly  the  jury  found  the  defendant  not  g^lty* 

So  in  the  cafe  at  bar,  Harding  was  not  obliged  to  pay  the 
I2a^  but  at  his  elefiion  he  might  pay  it  if  he  would,  and 
thereby  determine  the  annuitv  ;  to  that,  in  truth,  it  is  nodiing 
but  a  bargain  for  an  annuity  of'  20/.  per  annum^  fecured  as  above 
upon  the  reQor^'  and  tithes  of  Gra/ioUj  but  determinable  fooner  if 
Set  Cio.  Jac  Harding  the  grantor  pleafed,  and  is  not  a  han  of  money,  to  be  re* 
$o7-  S<^  paid  in  atleirnts,  and  where  there  is  not  a  han  of  money  or  fome 
thing  el fe  to  be  repaid,  or  returned  apin,  inaliti^ents^  there  can 

be  no  ufufy ^\Yhercver  the  principal  money  is  at  rift  and 

hazard,  and  not  to  be  repaid  in  aU  events  there  cannot  be  ufun^; 
the  grant  of  an  annuity  for  lives  not  only  exceeding  the  rate 
allowed  for  intereft,  but  alfb  cxvecding  the  known  proportion  for 
contrafh  of  this  kind,  in  conCderation  of  a  cenain  lum  of  money, 


:  within  tlie  meaning  of  the  fiaiute  of  «/iry,  unlcfs  there 
fome  underhand  barpin  for  the  fecurity  of^tbe  repayment 


1$  not ' 

were  fome 

of  ih^primipai  confideration-money.     1  Hawi.  pi,  corcn*  fJff* 
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Aldioogh  the  original  converfation  was  concerniitg  a  ^ooff^t 
noney,  yet,  if  thai  loan  is  not  carried  into  execution,  btit'fii^^ 
(lead  thereof  an  annuity  is  granted  in  confideration  of  fo  much 
money  advanced  and  paid  by  the  plaintifFto  the  defendant,  and 
which  he  might  never  be  oMiged  to  repay,  it  is  no  laan^  but  k 
fair  coAtradlor  the  purchafe  of  an  annuity. 

The  cafe  of  TanJUldvef{M  Finch,  Cro.  Eliz.  27.  and  1  An* 
tkrfon  181.  S.  C.  is  very  applicable  to  the  prefent  cafe  ;  Fifich 
gave  tq  Tanfidd  566/.  ior  an  annuity  of  120/.  per  annum,  during 
twenty-three  years,  it  was  held  tnat  this  is  clearly  no  ij/iry, 
when  there  was  no  communication  between  them  to  have  any 
confideration  for  the  ioan  of  the  566/. ;  for  this  annuity  was  pur- 
chafed  bonajide,  without  any  corrupt  intient  or  bargain :  and  if  it 
had  been  40/.  ptr  annum  for  forty  years  for  100/.  it  had  been 
no  t^ury^  no  more  than  if  one  for  100/.  purchafes  lands  worth 
}o/.  ptr  annum.  Another  matter  was  in  this  cafe ;  that  after  the 
grant  of  the  annuity  of  120/.  for  twenty-three  years  for  the 
566/.  in  hand  paid,  Tanfidd  for  the  aflurance  of  the  annuity,  in-  Vide  5  Rep« 
fcoffcd  Finch  of  land  worth  lool.  per  annum,  to  the  ufe  oxTan^  69  Bttftaa'i 
field  and  bis  heirs,^  upon  condition  that  if  the  money  were  not 
paid,  it  Ihould  be  to  the  ufe  of  Finch  in  fee;  and  all  the  iuflices 
beld  it  was  no  ^/iiry^  for  the  mortgage  was  only  for  the  auur^ce 
of  the  annuity. 

It  washoldcn  by  the  whole  court  in,Fuller*s  cafe  4  Leon.  208. 
that  if  one  gives  300/.  to  another  to  have  an  annuity  of  50/. 
afluredto  him  for  one  hundred  years,  if  he,  his  wife  and  four  of 
his  children  (hall  fo  long  live,  that  this  is  not  ufury ;  fo,  if 
there  had  not  been  any  condition;  but  care  is  to  be  taken  that 
there  is  no  communication  of  ^(7rr(?a;zn^  any  money  before.  Cro^ 
Jac.  252.  S.  P. 

Although  there  is  a  recital  in  the  deed,  in  the  prefent  cafe  of 
a  lending,  yet  it  clearly  appears,  that  it  was  a  contraft  for  the 
purchafe  of  an  annuity:  Harding  the  defendant,  in  his  affidavit 
ivhich  has  been  read,  fays  it  was  an  annuity ;  he  fays,  to  the  befl 
of  his  remembrance,  the  agreement  was  that  he  might  repay  the 
Principal  to  the  plaintiff  within  five  years,  if  he  thought  proper ; 
(b  that  it  certainly  was  in  the  option  of  the  defendant  whether  he 
NTould  pay  the  pnncipal  back  again  or  not, 

It  appears*  clearly  from  the  cafes  cited,  that  if  the  contraft 
lad  been  an  abfolute  grant  of  an  annuity,  it  would  not  have  been 
ifurious,  and  fhall  the  provifo  wYvicYi  is  for  the  grantors  benefit, 
sake  that  contn|£l  ufvirioiis  which  would  not  have  httnfuch 

without 
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withoiu  the  provifo  ?  Certainly  noi.  ThU  wi^  not  a  Ugu^  bn 
a  fair  piuchafe  of  an  annuity  ;  fo  the  jtulgment  ou^  to  fimd 
in  force* 

Serjeant  Glynn  for  the  plaintiff— The  jud^nieiit  ought  to  flind; 
it  feetns  problematic  whether  the  plaintiff  had  a  good  or  a  bad 
bargain,  and  hard  to  fay  on  which  fide  the  advantage  ivas  in 
this  cafe;  although  there  wai  fome  talk*  at  firfi,  between 
Markham  the  plaintiff's  agent  and  Harding  the  defendant  aboui 
a  loan^  yet  a  loan  was  never  carried  into  execution  to  be  repaij 
in  all  atmts^  this  appears  to  be  a  bona  fide  fale  of  an  arnimiy^  and 
it  was  only  in  the  defendant's  option  to  repay  the  prindpd  in 
five  years«  not  in  the  plaintiff's  power  to  oblige  him  lb  to  do« 

Serjeant  Hilt  foe  the  defendant— That  the  rule  ought  to  bi 
ab folate;  it  feeros  to  be  admitted  by  my  Brothers*  UMtifthis 
was  a  loan^  the  contra£l  was  ufurious. — It  plainly  appears  to  be 
a  loan  ;  for  the  deed  recites,  that  whereas  R.  Haraing  had  oc« 
cafion  to  borrow^  &c.  and  that  Mrs.  Murray  had  a^eed  to  in^ 
&c.  and  aflually  did  Undihe  money  upon  an  annuity^ — ^*  I  will 
*'  not  lend  you  the  money  unlels  you  will  ^ant  mc  an  awuahf 
*'  of  so^  during  your  life :"  (he  tells  him  m  the  deed,  heflau 
have  the  liberty  of  redeeming  it  at  the  end  of  five  years;  lb,  it 
is  objefled,  that  it  is  at  his  option  whether  he  wfll  redeem  or 
not ;  and  therefore  is  not  a  loan  to  be  repaid  in  all  evaUsr^lxL 
anfwer  to  this  obje£Uon  ;  this  is  plainlv  a  mortgage^  and  evtiy 
mortgage  implies  a  loan^  although  there  l)e  no  covenant  to  repiT 
the  monev ;  the  perfonal  eftate  is  firft  liable  to  pay  off  am^r^^i^ 
fo  it  is  a  loan, — ^There  is  alfo  a  bond  recited,  m  the  penalty  of 
140/.  for  fecuring  the  payments  in  this  indenture,  and  if  Ik 
did  not  pay  the  principal  money  at  the  end  of  five  years,  A^ 
bond  would  reach  the  principal^  therefore  it  isgrofs  u/ury. 

In  the  cafe  of  King  verfus  Drury^  s  Lev,  7,  there  was  vo 
converfation  about  a  loan^  if  there  had,  it  would  have  bees 
ufury  in  that  cafe;  and  in  Fuller'^  cafe,  4  Lton.  208,  it  isiaid 
but  care  mtfjl  be  taken  that  ikere  be  no  communicalion  (fbrnvv* 
ine  money  ; — In  the  prefent  cafe  there  was  fuch  communictfioD, 
Mv  kha  f/i  the  attorney  prociu^  the  money  to  be  lent,  the  de- 
fendant paid  him,  for  his  trouble  in  procuring  the  loan%  two 
Suincas,  and  feven  pounds  for  making  the  deed  of  indenture, 
ond,  warrant  of  attorney',  and  entering  up  the  judgment. 

In  the  cafe  of  Lord  Chefierfidd  and  Janjen,  a  Wtlfiu  ^95* 
Lord  Harduicie  fays  a  man  may  purchafe  an  annuity  as  low  » 
pollible,  but  if  the  treay  be  about  iorrowi^g  and  iending%  w 
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iheannuiiy  only  coUuraHe^  the  contra£l  may  be  ufurioui,  how*' 
ever  difguifed. 

Jjaaley  verfus  Hoober^  3  Atkins  278.  is  k  ftrong  cafe  for  the 
defendant.— *Lord  nardwicke  there  faid,  that  he  believed  ninety- 
nine  out  of  an  hundred  of  thefe  grants  of  annuities  were  only 
colourable  to  evade  the  flatute  of  ufury. 

It  is  faid,  this  is  not  a  mortgage,  becaufe  there  is  no  covenant 
in  the  deed  for  repayment ;  I  anfwer,  fuch  covenant  is  not 
neceflary ;  all  Welch  mortgages,  and  raoft  copyhold  mortgages 
are  lb|  but  here  is  an  exprefs  power  of  redeeming  in  nve 
years. 

Cufia*    The  ground  of  this  application  to  the  court  to  fet  Hilary  terni» 
afide  the  whole,  is,  that  it  is  an  ufurious  contra3.  '3  Ceo*  3* 

To  make  a  contraQ  ufurious,  there  muft  be  a  loan  of  money^ 
wrares,  merchandize  or  other  commodity,  to  be  repaid  and  re« 
ftored  to  the  Under  with  higher  intereft  tiian  the  ftatute  allows  ;  it 
is  effential  that  the  thing  Unt  is  to  be  returned,  for  it  cannot  be 
%  loan  unlefs  the  money  or  thing  borrowed  is  to  be  rcftored ;  the 
making  illegal  intereft  precarious,  if  the  loan  of  the  principal 
money  or  thing  is  to  be  reflored,  will  not  take  it  out  of  the  Ita- 
tute;  nor  will  any  other  ftift  or  contrivance  whatever.  In  the  cafe  ^^^^^ 
of  Roberts  verfus  Trenayne,   "  Juftice  Boddtridge  took  thefe  dif-  ^yi^if^^eft 
^  ferences  in  cafes  of  cafual  ujury.  Firjl^  if  I  lend  100/.  to  have  only,  and  noc 
"  ito/.  at  the  vear*s  end  upon  a  cafualty ;  if  the  cafualty  goes  tothe  prin. 
••  to  the  intereft  only,  and  not  to  the  princifnil^  it  is  ufury:  for  **^'J*  "** 
**  the  party  is  fure  to  have  the  principal  again,  come  what  will 
^*  come.;  out  if  the /n/^rg^  and  ^nna^fl/ are  both  in  hazard,  it 
"  is  not  then  ufury :  and  it  was  therefore  adjudged  in  C,  B.  in 
"  Dartmouth's  calc,  where  one  went  to  Newfoundland^  and  an- 
*'  other  lent  him  100/.  for  a  year  to  viflual  his  fliip,  and  if  he 
*•  returned  with  the  (hip,  he  would  have  fo  many  thoufand  of 
*•  filh;  and  expreffcs  at  what  rate,  which  exceeded  the  intereft    ' 
"  which  the  ftatute  allows  ;  and  if  he  did  not  return,  that  then 
*•  he  would  lofe  his  principal :  it  was  adjudged  to  be  no  vfurv. 
"  Secondly^  If  I  fecure  both  intereft  and  principal,  if  it  be  at  inc 
^  will  of  the  party  who  is  the  party  to  pay  it,  it  is  no  ufury;  as 
••  if  I  lend  to  one  100/.  for  two  years  to  pay  for  the  loan  thereof 
••  30/.  and  if  he  pay  the  principal  at  the  yearns  end,  he  (hall']pay 
••  nothing  for  intereft^  this  is  not  ufury:  for  the  party  hath  his 
"  eleftion,  and  may  pay  it  at  the  firft  year's  end,  and  fo  difcharge 

**  hirafelf." No  inequality  pf  price,  merely  as  fuch,  can  make 

2L  conirzA  u/urious ;  if  there  be  a   wager  betwixt  two  to  have 
ip/.  for  20/.  if  one  be  jilive  at  fuch  a  day,  that  is  not  any  Carth.67. 

ufuty:^^l^%^' 
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ufitry:  for  the  bargpin  was  bonajiit;  and  not  for  ^.loM.   Cr§. 
tliz.  642,'  643. 

In  the  prefent  cafe,  the  attorney  for  the  defendant  goes  to  market 
to  borrow  tliis  monev,  the  party  lending  the  money  knows  nodiiog 
of  the.  matter  until  the  propofai  made  to  her  by  the  attorney,  that 
^  the  defendant  would  grapt  her  an  annuity^  upon  the  terms  men- 
tioned ;  whereupon  a  contingent  purchale  thereof  is  made ;  the 
price  is  not  material,  whether  it  be  a  good  pennyworth  or  not 
if  it  be  a  purchafe  and  not  a  loan. 

It  appears  from  the  affidavits  read,  the  deed,  &c.  that  die  de. 

fendant  was  in  want  of  money,  that  the  attorney  advifed  him 

to  fell  an  annuity^  that  the  plaint  ifTdoubted  about  buying^  that  the 

auorney  fettled  the  terms,  not  for  a  loan  but  for  a  purchafe, 

that  the  plaintiff  was  not   fpoken  to  about /fn^2ii^,  but  about 

Cf©.  Jte.        buying  anajdling  ;  the  power  to  redeem  in  five  years  inferted  in 

i^ttiaL^t6     ^^^  Stci^  was  the  aft  of  the  aUorney ;  we  are  fatisfied  that  the 

37«  Cro.  '    plaintiff  only  treated  for  an  aitff«2(y,- and  not  about  ^  loan,  mi, 

jac.  507.        that  ibe  ought  not  to  fuffer  for  the  miftake  of  the  fcrivener  in 

sRo.LRep«    the  recital  m  the  deed  about  a  loan:  wc  are  fatisfied  from  the 

affidavit  of  Markham  that  both  the  principal  and  inUreJl  were  in 

freat  hazard,  and  that  it  doth  not  appear  to  be  thai  colourable 
ind  of  contra6l  or  hazard  that  will  maKe  it  tifury. 

Refolved»  that  the  plaintiff  mufl  be  paid  out  of  the  money  in 
the  fheriff's  hand,  what  is  due  upon  the  annuity,  and  the  reft  of 
the.  money  be  reftorcd  to  the  defendant;  deducting  the  charges 
of  poundfage,  &c.  and  the  judgment  muft  fland  and  remain  in 
force,  with  liberty  to  the  plaintiff  to  apply  to  the  court  from 
time  to  time  to  take  out  execution,  if  the  annuity  be  not  duly 
paid. 

L    c  o*^*     Barker  Adminiftratrix,  6?r.  ^erfus  Brahani.    C. B. 

860.  s*  c* 

A]adgnent  'T^  H  £  plaintiff  Barker  having  recovered  a  judgment  for 
SnB.R.or-  *  106/.  in  this  caufe,  and  being  intitled  to  execution  thereof 
fct'oViMlnft  *g*^"ft  ^^^  defendant  Mrs.  Braham ;  and  Braham  having  re- 
mjodgmentin  Covered  a  judgment  for  £02/.  in  the  court  of  King's  Bench,and 
c.  B.  and  the  being  intitled  to  execution  thereof  asainff  [the  now  plaintiff] 
totkepkla-  ^^^^^'  Braham  moved  this  court  that  execution  might  be 
tiff  to  be  ffaid  in  this  caufe  upon  her  being  ready  and  willing  to  fet  ott 
paid  by  the  her  judgment  for  102/.  in  B.  R.  againft  the  plaintiff  Barler^ 
4^twUiA\m  jpagmcnt  here  for  iq6/.  and  to  pay  to  Barker  4/.  the  ba- 
lance. 
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Curia.  If  A.  owed  B.  tool,  and  B.  owed ^.  lOo/.  fioppagfr 
was  no  payment  at  law,  nor  in  equity  unlefs  under  fpecial  circum*- 
fiances  and  in  cafe  of  mutual  demands  where  the  balance  only 
was  the  debt,  and  then  equity  interpofed  to  make  ftoppi^  a 
payment,  to  prevent  circuity  of  aftion,  and  multiplicity  of  iuits, 
which  is  not  favoured  at  law,,  much  lefs  in  equity.     2  Williams 

128. By  the  Roman  law  a  fet.ofF  might  be,  but  not  by  our 

law. — By  ihc^at.  4  W5  Ann.  chap,  \y.Ji3.  11.  and  5  Geo,  1. 
chap.  %\.ft&.  11.  and  5  Gto.  2.  concerning  bankrupts,  where  it 
IhaJl  appear  to  the  commiflioners  tliat  there  hath  been  mutual 
credit  given  by  the  bankrupt  and  any  other  perfon,  or  mutual 
debts  between  the  bankrupt  and  any  other  perfon  at  any  time 
before  fuch  perfon  became  bankrupt,  the  commiflioners  or  ttie 
aflignees  (hall  ftate  the  account  between  them,  and  one  debt 
may  be  fet  againft  another,  and  what  fiiall  appear  to  be  due 
on  either  fide  on  the  balance  of  fuch  account  (and  on  fetting 
fuch  debts  againft  one  another)  and  no  more  Ihall  be  claimed  or 
paid  on  either  fide  refpeftively. 

By  xhcjlat.  2  Ceo.  2.  chap.  22.  where  there  are  mutual  debts 
between  the  plaintiff  and  defendant,  or  if  either  party  fue  or  be 
fued  as  executor  or  adminiftrator  where  there  are  mutual  debts 
between  the  teftator  or  inteftate  and  either  party,  one  debt  may 
be  fet  againft  the  other;  and  by  ihejiat.  8  Geo.  2.  chap.  (tj^.  tKti 
claufe  relating  to  mutual  debts  is  made  perpetual,  and  mutual 
debts  may  be  fet  againft  each  other,  notwithftanding  fuch  debts 
are  deemed  in  law  to  be  of  a  different  nature,  unlefs  in  cafes 
where  either  of  the  faid  debts  (hall  accrue  by  reafon  of  a  penalty 
in  a  bond  or  fpecialty;  and  in  all  a£lions  where  either  the  debt 
for  which  the  a3ion  hath  been  or  fhall  be  brought,  or  the  debt 
intended  to  be  fet  againft  the  fame  hath  accrued  or  fhall  accrue 
by  reafon  of  any  fuch  penalty,  the  debt  intended  to  be  fet  off, 
(hall  be  pleaded  in  bar,  in  which  plea  (hall  be  (hewn  how  much 
is  truly  and  juftly  due  on  either  fide;  and  in  cafe  the  plaintiff 
(hall  recover  m  any  fuch  aSion  or  fuit,  judgment  fhall  be  en^ 
tered  for  no  more  than  (hall  appear  to  be  truly  and  juftly  due 
to  the  plaintiff  after  one  debt  being  fet  againft  the  other,  as 
aforefaid ;  thefe  laws  are  taken  from  the  civil  law  and  founded 
in  juftice. 

In  a  late  cafe  in  this  court,  where  the  plaintiff  had  a  right  to  Trln.itCW 
debt  and  cofts  againft  the  defendant  [in  one  caufej  and  the  -de-  V'^o^*- 
fendant  had  a  right  to  cofts  only  againft  the  plaintiff  [in  an- 
other caufe]  the  court  narrowed  the  plaintiff's  execution  for  the 
balance  due  to  him.  We  afe  all  of  opinion  that  this  application 
to  the  court  to  narrow  it*s  own  execution,  is  very  rcafonable,  and 
that  there  can  be  no  real  and  folid  obje6lion  to  it  in  point  of 

law, 
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Uwi  jufticc  or  equity.    Therefore  let  one  judgment  be 
oflFagainil  the  other,  and  the  rule  be  made  abfolute  for 
purpofe^  and  for  the  defendant  to  pay  the  balance  of  4/.  due 

the  pluntifiV 


Hodges  ver/ids  Atkis.    C.  B^ 

^T^RESPASS  for  taking  the  plaintiff's  goods ;  tlxe  defenda^.^^ 
•■•    as  fervant  to  the  corporation  of  Shrtwfbury^  juftifies  takmxr; 


A  draofftr  to 
a  corporation 
luM  no  right  j  ,r       ^  -  ^  , 

to  a  rule  to     the  plaintiff's  goods  as  a  diftrefs  for  toll  through  the  mreets 

|"fp«^  *^      Shrtuajbury^  which  the  plaintiff  refufed  to  pay. 

M  it feems.  [See  ^il^«r  ▼.  ViUAvyi^  3  Term  Rep. K.  B.  I4i«  «•  tod  tiat^.  Mittdt  7  T.  R.  K.  B.7^^. 

[Suchlnfpec-  And  before  the  plaintiff  had  replied,  or  any  iffue  was  joiaed, 
tion  (hall  not  Serjeant  Burland  moved  on  the  behalf  of  the  plaintiff  for  a  rule 
au  wnuf'tin  ^^  '^^^'^  liberty  to  inrpe6l  the  public  books  and  records  of  the 
UTue^Ooincd  Corporation  of  ShrezijbuTy. 

2  Black.  Rep. 

S77.  S.  C.J  Serjeant  IValker  for  the  defendant  objefied,  that  the  plaintiff 
being  a  Jlran^er  to  the  corporation,  has  no  right  to  infpeQ  (be 
books  thereoi,  that  iffue  not  being  joined,  it  is  not  known  what 
'  will  be  the  point  to  be  tried,  that  the  plaintiff  has  not  yet  applied 
to  the  corporation  and  been  refufed  the  liberty  of  infpefiing  the 
books,  therefore  this  motion  is  premature,  and  is  thefirfiofthe 
kind,  for  it  is  a  motion  to  fumi(h  the  plaintiff  with  niauer  for 
his  reply  to  the  defendant's  plea. 

Serjeant  Burland  for  the  plaintiff  anfwered.  That  there  are  caf« 
where  ilrangers  have  had  rules  for  liberty  to  infoefk  the  books  of 
the  advcrfe  party,  and  cited  2  Barnes  194.  the  orcxDers*  Con^^ 
verfus  Btnfon^  which  was.  an  a£Uon  brought  on  byt-laws^^A 
the  defendant  exercifing  the  trade  of  a  Srewcr^  but  no  member 
of  the  company.  Per  Curiam^  bye-laws  affefiing  ilrangers  in- 
StnB.1213.  tereH  them  therein ;  the  rule,  there,  was  made  abfolute  for tbc 
defendant  to  infpe£l  the  company's  books  and  take  copies. 

Lord  Chief  Juftice — Do  you  lay  it  down  in  general  thai  t 

flranger  has  a  right  to  infpecl  the  books  of  a  corporation?  How 

has  a  firanger  to  a  corporation  more  right  to'infpefi  their  boob* 

Scei  wafiNi  than  the  books  of  a  private  perfon?    While  Lord  Comdex  &f 

Kin*  W«f     ^^^^^'  ^^^^^  ^**  ^^^  ^^^^  motion,  in  the  like  a£lioa  of  trcWj 

Dr?Paroeil«    ^here  the  defendant  juftified  (under  the  corporation  otlpjH^) 

.  for  diftraining  for  a  toll  for  repairing  the  (luay  there^  and  tbc 

.motion  was  refufed,  the  plaintiff  there,  being  a^rflUf^tothe 

corporation ;  and  I  am  fure,  in  many  cafes  like  the  prefcnt,  tbe 

motion  has  been  refufed;   however,  1  ihall  give  no  ab/iJoj^ 

opinion  upon  the  prefent  motion  )  becaufe  iffue  is  not  yet  joioeOf 

8  ^ 
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.or  has  the  plaintiff  applied  to  be  permitted  to  infped  thi 
ooks  of  the  corporation  and  been  refufed,  and  that  is  a  liifficieni 
eafon  for  not  granting  the  rule  at  prefent. 

So  the  rule  vras  denied  per  Mam  curiam. 


IpJwfcB^^—— ^— ^i*ia— — **— ih»*MNi— **— i*Mi<*ifc**M4» 
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Harriot  Pleaiance  Fell  an  infant^  by  her  next  friend^ » Bitck.  Re^ 
ver/us  Solomon  Fell,  ECq.  «".  s.c. 

'T^  HIS  cafe  was  fent  from  the  court  of  Chancery  to  be  a  caft  npoa 
*    determined     by    the    court    of  Common    Pkas ;    which  *  w*^  ^nt 
flates,  that  Thomas  Fill  Efq.   being  feifed  in  fee  of  and  in  ^^^f 
feveral   freehold  and  copyhold   efiates,    fituate  in  the  pari/h  chancery,  for 
of  Bingley,  and  elfewhere  in  the  county  ot  York,  on  the  7th  the  opinion  of 
ixy  oi  December  1763,  duly  made  and  publilhed  his  laft  rw//^""**- 
and  ieftament^  in  the  words  and  to  the  effefi  following^  (that  is 
10  (ay,) 

I  nomas  Fell  of  MUnerJUU  in  the  parifli  of  Bingley  in  the  [DetifctoA, 
county  of  Yark^  gentleman,  do  make  and  ordain  this  my  laft      ."J*"l. 
tinll  md  ieflamentf  revoking  former  tuiUs,  in  manner  and  form  ^e.^uMlbb 
following ;  1  refign  my  foul  into  the  hands  of  my  moft  merci-  bein  mafe 
ful  Lord  God,  i^  nopes  of  a  riorious  refurrefiion  to  life  eternal,  ft>'«y«M 
through  the  merits  of  our  bicffed  Saviour  Jefus  Chrift ;    my  hi"n«t*heb 
body  to  be  buried  at  the  difcretion  of  my  moft  affectionate  male,  the 
irife;  the  expence  to  be  borne  by  my  executor  herein  after-men-  «'<*«'  ^^^ 
tioned.    And  as  to  my  worldly  cftate  and  effcQs,  I  give  and  [f 'J^"' 

bequeath  tOueleftbe^ 
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Und  A.  the    bequeath  the  fame  in  manner  and  form  following:  zni JtrJ,  I 

**!***  ^aI     8^^^  ^^^  bequeath  to  my  loving  wife,  over  and  above  wliai  is 

Tem^^i  and  *e"'cd  On  hcr  by  jointure,  all  my  perfonal  eftate  whatfocver 

if  no  females  (except  piSures ;)  and  I  alfo  give  her  out  of  my  real  eftate  fo 

•^"^•^      long  as  (he  (hall  remain  ray  widow  20/.  a  year,  to  be  paid  by 

pofc  ai  he  "    ^Y  ^xecutor  herein-after  and  my  tniftees  herein-after  appointed* 

chinks  fit.      Alfo  I  give  to  my  coufm  Martha  Fill  during  her  life  10?.  a  year 

A.  !s  tenant    for  her  better  fubfiftencc.     And  I  give  to  all  my  fervams  that 

miinde'r^     (hall  live  with  mc  at  the  time  of  my  dcceafe  10/.  each,,  and 

liisfoniin      mouming,  to  be  paid  within  one  year  next  after  my  deceafe^ 

tail  male  I  re-  And  I  do  appoint  my  coufm  Solomon  Fell  junior  of  the  Six 

SauthterTin  *  ^^^  Qffi^e^  lolc  executor  of  thi^  my  will^  and  heir  for  life  of 

tall}  remain.  ^H  niy  eftates    (except  as  before  bequeathed,  and  as  (hall  be 

det  to  A.  in    hercin-after  mentioned;)  and  afttr  his  death  to  his  Jon  Thomas 

'"•J  and  his  heirs  male  for  ever;  but  if  the  faid  Thomas  (hould  die 

without  {(Tue,  then  to  his  next  heir  male  for  ever^  the  elder  to  be 

preferred  before  the  younger  :  and  if  no  male  iffue  left  behind  faxi 

Solomon,  then  the  eftate  to  devolve  to  the  females;  and  if  no 

females,  then  my  faid  coufin  Solomon  to  give  and  difpofe  of  the 

fame  as  he  (hall  think  (it,  always  remembering  to  have  an  ^t 

to  God's  honour  and  glory  and  his  own  confcicncc  in  the  difpolaf 

thereof.     And  I  do  nominate  and  appoint  the  reverend  i/bks 

Burton  now  curate  of  Covcrney  in  the  Ifle  of  Ely,  Mr,  Thonm 

LxUie  minifter  of  the  gofpel  of  Gilftead,   and  Jonathan  Pedc 

gentleman,  of  the  fame  place  in  the  pariQi  of  Bmgley,  truftees, 

to  fee  the  due  performance  of  the  execution  of  this  my  zvUl^  and 

for  their  trouble  therein  I  do  give  them  20/.  to  be  paid  and  re- 

ceived  by  them  within  one  year  next  aftjcr  my  deceafe,  out  of 

the  rents  and  profits  of  my  eftate.     And  forafmuch  as  I  am  con- 

fcious  that  my  debts,  legacies  and  funeral  expences  will  amouiit 

to  a  confiderable  fum,  I  zifill,  therefore,  that  my  truftees  afofc- 

faid,  with  the  confent  of  my  executor,  do  fell  and  difpofe  d 

my  eftate  at  IVelton,  in   the  E/ifl  Riding  of  York,  as  alfo  all 

"     thofe  eftates  in  the  parifli  of  Half  ax  and  pari(h  of  Kildwick^  late 

my  fifter's,  and  now  an  undivided  eftate  between  the  revcremi 

Gr^ory  Perkins  of  Netherton  and  myfclf,  for  the  moft  money 

that  can  be  got  for  the  fame;    and  the  money  to  go  toward 

the  difcharge  of  my  debts,  legacies,  &c. ;  and  until  my  debts 

and  legacies  (hall  be  fully  paid  and  difcharged,  I  laill  that  iny 

truftees  pay  to  my  coufin  Fell  my  executor  only  100/.  a  year; 

and  I  iio  ^^foiniWiUiam Murgatroydol Mickldhxoaitex^ct\\ex<A 

the  rents  and  profits  of  my  eftates,  fo  long  as  he  ftall  continue 

to  give  in  to  my  truftees  and  executor  a  juft  and  fair  account; 

and  he  (hall  have  a  falary  out  of  my  eftate  of  15/.  a  year  iat 

collefting  the  faid  rents.     And  if  the  faid  William  Murgatroyd 

fhould  be  indebted  to  me  at  the  time  of  my  death  in  any  fum  of 

money,  I  do  hereby  difcharge  him  from  the  fame ;  and  I  wit 

that 
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\^liai  he  remain  tenant  upon  the  premifes  he  occupies  at  the 
fame  rent  during  life,  if  he  pavs  his  rent  regularly.  And  I  do 
^ive  my  trudees  aforefkid  20/.  apiece;  over  tod  above  the  20/. 
already  bequeathed  for  their  trouble  in  the  execution  of  the  truft 
repofed  in  them.  And  I  do  give  Obadiah  Rawjbottom  50/. 
having  ferved  me  faithfully,  to  be  paid  as  above  by  my  truflees, 
out  q\  the  rents  iudd  profits  of  my  cilates. 

That  on  the4thoF  ?l<«^  *764»  ^^e  t^^diior  Thomas  Fell  mzde  a 
codicil  to  his  faid  toill  in  the  words  and  to  the  efie£l  following ; 
piz.  This  codicil  dated  the  4th  of  June  1764,  annexed  to  my 
iafi  Q/z// dated  the  7th  day  of  December  1763,  I  add  firmly  to 
eilablifh  and  lawfully  to  corroborate  my  aforefaid  tvill;  for,  for- 
afmuch  as  I  gave  my  eflate  at  Welion  to  the  ufe  of  my  executoir 
therein  named,  not  having  then  furrendered  the  fame  in  form 
that  I  might  bequeath  it  to  the  ufe  ot  my  mU  (it  being  copy- 
hold]  I  havinj^  therefore  furrendered  the  fame,  do  qrder  it  to 
be  difpofed  of  according  to  the  ufe  of  my  faid  will;  that  is  to 
fayi  to  be  fold  as  foon  as  Conveniently  it  can  be  fold,  towards 
payment  of  my  debts  and  legacies.  And  as  to  Mr.  WilliqtA 
Aiittrgatroyd,  I  leave  it  to  my  executor's  choice  whether  he  (hall 
choofe  him  as  a  fieward  or  not  to  coIlc3  his  rents,  &c.  for  I 
choofe  not  to  bind  him  in  fuch  an  affair.  I  defire  my  wife,  at 
the  expence  of  my  executor,  may  give  gloves  and  rings  to  twenty- 
four  perfons  whom  Ihc  (hall  think  proper,  at  or  as  foon  after  my 
burial  as  poQible ;  the  price  about  151.  a  ring. 

The  (aid  teftator  died  on  the  11th  day  of  June  1764  without 
ifTue,  leaving  Solomon  Fell  (father  of  the  defendant  Solomon  Fell 
the  devifee  named  in  the  will)  his  coufin  and  heir  at  taw,  who 
died  on  the  eoth  day  oi  March  1770,  leaving  the  defendant  Si'/t'- 
inon  Fed  bis  only  fon  and  heir  at  law. 

The  faid  defendant  Solomon  Fell,  the  devifee  named  in  the  faid 
itvillt  had,  at  the  time  of  the  death  of  the  faid  tcfbior,  and  at 
the  time  the  faid  zviil  and  codicil  were  made,'  Thomas  his  eldeft 
ion  and  the  plaintiff  his  only  daughter  and  no  other  children 
living ;  but  he  had  had  another  fon  named  Solomon^  born  on 
the  7th  dajr  of  Augu/l  1763,  who  died  on  the  7th  day  of  Noveih- 
her  foUowmg ;  though  the  teftator  at  the  time  he  made  his  wiU 
knew  the  defendant  liad  had  fuch  a  fon  Solomon  born,  but  did 
toot  know  that  fuch  fon  Solomon  was  dead. 

The  faid  Thomas^  Fdl,  the  fon  of  the  defendant  Solomon  Fell;, 
died  in  February  1765,  and  tlie  plaintiflF  is  now  the  only  fur* 
viving  child  ofthe  £ud  defendant. 

Vol.  III.  ^  t^  u  The 
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'  The  faid  defendant,  upon  the  death  of  the  teilator,  proved 

his  faid  willdXiA  codicil :  and  fuch  tmll  and  codicil  have  altobeeiv 
proved  in  the  court  of  Chancery  by  the  fubfcribing  witncffcs,.. 
and  the  fame  have  been  declared  to  be  well  proved,  and  are  efia« 
blilhed  by  a  decree  of  the  faid  courx* 

Upon  the  death  of  the  faid  teftator  the  defencbint  entered  apon 
and  took  poflefTion  of  fuch  of  the  tcftator's  real  elUtes  as  were 
not  comprifed  in  his  marriage  fettlement,  and  which  unfettled 
eilates  are  of  the  yearly  value  of  500/.  and  the  fettled  eftates 
are  of  the  yearly  value  of  120/.  and  are  fubje3  only  to  the  in* 
tereft  of  the  teIlator*s  widow  therein  for  her  life. 

The  plaintiff  filed  her  bill  in  the  court  of  Chancery  againftthc 
defendant  for  an  account  of  timber  trees  and  woo»d  cut  down 
by  him,  and  for  an  injunSion  to  reilrain  him  from  cutting  dovn 
any  timber  or  wood  from, off  the  faid  eflates,  or  any  part  thereof, 
or  committing  any  otlier  waflc  or  fjpoil  thereon,  infimng  that  the 
defendant  is  only  tenant  for  life  oi  the  &id  eftates. 

The  defendant  by  his  anfwer  infitted  that  be  did,  by  virtue  of 
the  fcveral  limitations  in  the  faid  zvill^  become  intitled  immc* 
diately  upon  the  death  of  the  tellator,  or  at  leaft  upon  the  death 
of  the  defendant's  fons,  to  an  edate  in  fee  in  poffeilion,  or  to  aA 
eftate  in  tail  in  pofleflion,  with  the  ultimate  remainder  in  fee  in 
the  defendant  in  cafe  of  failure  of  his  iffue  ;  and  therefore  that 
he  has  a  right  to  cut  down  what  timber  or  trees  he  thinb  fit 
from  off*  the  faid  eilate,  and  is  not  accountable  for  wade. 

The  caufc  came  on  to  be  heard  on  the  23d  day  of  April  IJJU 
before  the  right  honourable  the  Lord  High  Chancellor  oiCrtat 
Britain,  when  his  Lordihip  was  pleafed  to  order  that  a  cafe  fliouid 
be  made  for  the  opinion  of  this  jionourable  court  upon  the  wifl 
of  the  faid  teftator,  on  the^  following  queftions,  to  wrt ; . 

What  eftate  the-  defendant  Solomon  Fell  takes  in  the  pfonifa 
in  quefiion  under  the  hxAwill;  and  whether  the  plaintiff tikl» 
any  and  what  eftate  in  the  faid  premifes  under  the  laid  tmll'i 
*      Thomas  Walker  for  plaintiff. 
John  Glynn  for  defendant. 

This  cafe  was  well  argued  at  the  bar,  by  Serjeant  JValktr  f«r 
the  plaintiff,  and  Serjeant  Glynn  for  the  defendant,  in  JBttrj 
term  laft;  and  by  Serjeant  Davy  for  the  plaintiff,  and  Serjeant 
Burland  for  the  defendant,  in  this  term. 

TIflr 
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They  who  ar^^ued  for  the  plaintiff,  contended  that  (he  took  by 
l^c  iw// a  vcfted  remainder  m  fee,  liable  to  be  divefted  out  of 
«*  bytbe  birth  of  a  fon  of  Solomon  Fell  the  defendant :  and  that 
oloTfion  Fell  the  defendant  took  only  an  eftate  for  his  life. 

This  being  a  cafe  of  great  difficulty,  and  many  different  opi- 
lons  having  been  given  thereupon  by  the  moft  eminent  counfel 
the  bar,  before  tae  commencement  of  the  fuit  in  Chancery, 
think  it  would  be  rather  tedious  to  the  reader  to  fet  down  the 
^ments  at  the  bar  in  this  court;  efpecially  as  the  court  did 
*t  publickly  give  their  judgment  upon  thole  arguments,  but 
ivately  certified  their  opinion  upon  the  queftions  put  to  them, 
the  court  of  Chancery.  The  Lord  Chief  Juftice  m  this  term, 
|uainted  the  bar  with  the  unanimous  opinion  of  the  whole 
urt  to  the  following  effefl,  (and  faid  no  more)  viz. 

We  arc  all  of 'opinion  that  Solomon  Fell  the  defendant  took  an  l^^fthe  eerti^ 
ate  for  life,  and   his    fon    Thomas  dying  without  iffue,  his -§^1^^^ 
lighter  the  plaintiff  took  an  eflate  in  tail  general,  and  tliat  a  8^9.] 
nainder  in  lee-fimplc  is  veiled  in  Solomon  Fell  the  defendant  j 
s  is  our  certificate  to  the  Lord  Chancellor. 

To  fet  down  the  cafes  that  were  cited,  would  be  nugatory, 
caufe  there  was  not  one  to  be  found  in  point ;  the  cafe  of 
fdJingfon  and  Kym£  was  faid  to  come  the  neareit  to  it,  by  the 
iinfel ;  but  the  court  faid  nothing  to  that. 


cott  an  infant  by  his  next  friend,  ver/us    Shepherd  g^J^^^J^^^' 
an  infant  by  his  guardian.     C.  B.  ^** 

rTrffpdf  -M 

PHIS    is  an   aftion  of  trefpafs   and   afTault    wherein  the  ®;«'«»'«n^'»- 

^  plaintiff  declares,  that  the  flcfcndimt  on  the  28th  day  of  JJl^^trfo" 

^oSer  1770,  with  force  and  armt,  (to  wit}  with  flicks,   flaves,  who  originally 

^bs  and  fills,  made  an  affault  upon  the  plaintiff  at  Taunton  in  J^^rowi  a 

•  County  of  Somerfd,  and  greatly  bruifed,  wounded,   and  ill  ,? "e?hrv^ing 

^ted  him,  fo  that  his  life  was  greatly  defpaired  of,  and  then  b-en  tkrowo 

^  there  threw,  call  and  toffed  a  lighted  fquib,  confifting  of  about  in  f.if- 

^powder  and  other  combuftible  materials,  at  and  againft  the  ofh^"^p^,^„, 

i  plaintiff,  and  flruck  the  faid  plaintiff  on  the  face  therewith,  at  laft  puts 

\  10  greatly  burnt  one  of  the  eyes  of  the  faid  plaintiff,  that  the  ^'.^/^^  P^***- 

^intiff  underwent  and  fuffered  great  and  excruciating  pain  and  ^'^'^j^J.^^. 

^lent  for  a  long  time,  (to  wit;  for  the  fpace  of  fix  months  Ed^ardt  \ 

-n  next  following,  and  afterwards  wholly   loft  his  faid  eye ;  ^'''«  ^*h  ^' 

d  the  plaintiff  haih  not  only  been  forced  to  lay  out  and  ex-  s'avitljcr. 

•ad  a  large  fum  of  money,  (to  wit)  the  fum  of  20/.  in  and  Room,6r'R. 

D  D  2  about  ^» -fi«  >*5'J 

tft  Count. 
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about  the  curing  bis  faid  wound,  but  has  alfo  been  preventejand 
hindered  from  following  and  tranfa£Ving  his  lawful  afiainaod 
Bufinefs,  and  is  wholly  deprived  of  the  ule  and  benefit  of  hisfiui 
eye  and  the  fight  thereof. 

2*  Count.  That  the  defendant  afterwards,  (to  wit)  on  the  lame  day  and 

year  aforefaid,  with  force  and  arms,  (to  wit)  fticks,  ftaves,  clubt 
and  fifts  made  another  aflault  upon  the  plaintiff  at  Tauntim  a(oI^ 
faid,  and  threw,  caft  and  toflcd  a  certain  lighted  firework  coo- 
fifting  of  gunpowder,  at  and  againll  the  faid  plaintiff,  and  firuck 
the  faid  plaintiff  on  the  face  therewith,  and  fo  greatly  burot 
one  other  eye  of  the  plaintiff  that  the  plaintiff  for  a  long  time, 
(to  wit)  for  the  fpace  of  fix  months  then  next  folloiving,  under- 
went  and  fuffercd  great  and  excruciating  pain  and  torture,  aod 
aftcr%vards  wholly  loft  his  faid  eye,  and  the  faid  plaintiff  hath 
not  only  been  forced  to  lay  out  and  expend  a  large  fum  of  money, 
(to  wit)  other  20/.  in  and  about  the  caring  of  the  faid  hll 
#  mentioned  wound,  but  has  alfo  been  prevented  and  hindered 
from  following  and  tranfafiing  his  lawiul  affairs  and  bufinels, 
and  is  wholly  deprived  of  the  ufe  and  benefit  of  his  iaid  lift 
mentioned  eye  and  the  fight  thereof. 

jd  Count  That  the  defendant  afterwards,  (to  wit)  on  the  fame  day  and  ye* 

aforefaid,  with  force  and  arms,  (to  wit)  with  fticks,  flaves,  clHbi 
and  fifts  at  Taunton  aforefaid,  made  another  affault  upon  the  plain* 
tiff,  and  there  again  beat,  bruifed,  wounded  and  ill  treateahiffli 
fo  that  his  life  was  greatly  dcfpaircd  of,  and  other  wrongs,  8c, 
to  the  great  damage,  6?c.  and  againft  the  peace,  fi^c;  to  the  plain- 
tiff liis  damage  ot  500/.  and  therefore  he  brings  fuit,  ISc. 

Pfca.  The  defendant  by  his  guardian  pleaded  not  guiU^\  whereupon 

iffue  being  joined,  this  caufe  came  on  to  be  tried  at  the  hll 
fummcr  aflizcs  for  the  county  of  Somrrjit^  before  Mr.  JufKc* 
AWcsj  when  it  appeared  by  the  plaintiff's  evidence,  thatintte 
evening  of  the  28th  day  of  Utlober  1770,  at  MUborne  Port  in  the 
faid  county,  it  being  tlie  day  the  fair  was  held  there,  the  (k* 
fcndant  threw  a  lighted  fcrpent,  being  a  large  fquib,  confifling 
of  gunpowder  and  other  combuftible  materials,  from  the  flrcct 
into  tlie  markct-houfe,  which  is  a  covered  building,  fupportcd 
by  arches,  and  enclofed  at  one  end,  but  open  at  the  other  end 
and  on  both  the  fides,  when  a  large  concourfc  of  people  were 
then  affembled  ;  and  that  the  faid  lighted  ferpent  or  fquibi 
fo  thrown  by  the  defendant,  fell  upon  the  (landing  then  of 
one  JKilliam  Yates ^  who  was  then  expofing  to  fale  ginpAittd; 
cakes,  pics,  and  other  paftry  wares  upon  his  faid  fiaodinji 
t\\2X  QUQ  James  Willis  inftantW,  and  to  prevent  injury  to  hii* 
fclf  and  to  the  faid  wares  of  the  faid  Jyifliam  Yates^  took  tte 

m 
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aid  lighted  feq)ent  or  fqiiib  from  off  the  faid  ftanding,  and  then 
hrew  it  acrofs  the  faid  market-houfe,  when  it  fell  upon  another 
boding  there,  of  one  James  HyaU,  on  which  he  was  alfo  expofing 
befame  fort  of  wares  to  fale ;  that  the  faid  Jafnes  Ryali  inftzntly, 
nd  to  &VC  himfelf  and  his  faid  goods  from  being  injured,  took 
pthe  faid  h'ghted  ferpent  or  fauib  from  off  the  faid  ftanding,  and 
len  threw  it  to  another  part  oi  the  faid  market -houfe,  and  in  fo 
irowing  it  ftruck  the  plaintiff  then  in  the  (aid  market-boufe 
\  the  face  therewith^  and  the  faid  lighted  ferpent  or  fquib  fo 
liking  againft  the  plaintiff's  face,  and  the  combuftible  matter 
icrcin  then  burfting  put  out  one  of  the  plaintiff's  eyes. 

^Upon  this  evidence  the  jury  found  a  verdift  for  the  plaintiff 
ith  ioo/.  damages,  fubje£l  to  the  opinion  of  this  court ; 
hether  upon  theie  fa&s  diis  aQion  is  maintainable  againft  the 
lendant. 

John  Glynn  for  the  plaintiff. 

John  Burland  for  the  defendant. 

This  caGe  was  argued  at  the  bar  in  Ililary  term  laft  by  Ser- 
mt  Glynn  for  the  plaintiff,  and  Serjeant  Burland  for  tne  de- 
ndant. 

Serjeant  C/y«» — It  was  (^jefted  at  the  trial  that  the  plaintiff 
d  miftakeh  his  a£lion,  that  trefpafs  xn  et  armis  will  not  lie, 
caufe  the  damage  which  the  plaintiff  receix'cd  was  not  done 
mediately  by  the  defendant,  but  was  confequential,  and  pro- 
bly  miglit  not  have  happened  to  the  plaintiff,  if  the  fquib  ha4 
t  Dccn  fecondly  thrown  by  Willi s»  and  afterwards  by  Ryallf 
before  it  is  faid  that  the  a3ion  ought  to  have  been  trefpafs 
on  the  cafe. 

In  anfwer  to  this,  I  infift,  that  whoever  docs  a  tortious  aft  is 
fwerable  in  trefpafs  vitt  arms  for  all  the  confcquences ;  if  ^ 
in  turns  an  unruly  ox,  a  lion  or  tiger  loofe  amongft  people, 
d  mifchicf  enfucs  thereby  to  any  one,  the  pcrrfon  injured  may 
vc  trefpafs  vi  et  armis.  If  a  man  throivs  a  ftone  o^•er  a  wall 
d  kills  another  it  is  manfl^ughter,  although  he  neither  &w  or 
ncd  at  any  body. 

By  ihcjlat.  g0  lo  JF.  3.  cap.  7.  the  throwing  of  any  fqutbs  in 
y  publick  ftreet,  houfe,  ftiop,  river,  highway  or  paffagc  (hall 
adjudged  a  common  nuifance,  and  every  perfon  being  con- 
ied  thereof  (hall  forfeit  20J.  and  if  he  doth  not  immediately 
ytk^  fame,  Ihall  be  committed  to  the  houfe  of  corrcftion,  &€, 
thai  the  throwing  the  fquib  by  the  defendant  was  an  unlawful 
,  and  mifchief  luving  enfued*  this  aftipn  of  trefpafs  vi  et  armis 
11  lies  againft  him. 

P  D  3  Serjeant 
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Serjeant  Burland  for  the  defendant — There  niuft  be  an  imme* 
diate  affault,  ftroke  or  injury  done  by  one  to  another,  or  aa 
aftion  ol  affault  and  battery  will  not  lie ;  if  the  fquib  bad  not 
been  touched  by  a  fecond  man  after  it  was  thrown  by  the  de. 
fendant  it  might  have  expired  and  done  no  harm ;  but  it  is 
thrown  by  a  third  perfon,  hits  the  plaintiff  and  puts  out  his 
eye.  No  aft  hath  been  done  by  the  defendant  to  the  pldiniiff 
from  whence  the  injury  happened. 

I  agree  that  the  turning  an  ox  loofe  or  any  wild  creature,  lion, 
tiger,  &c,  among  people  whereby  mifchief  is  done  to  any  per. 
fon,  is  fuch  an  aft  for  which  trefpafs  vi  et  armis  well  lies ;  for 
the  turning  the  beaft  loofe  is  the  vcr)'  aft  of  the  perfon,  and  is 
as  much  an  aflault  and  battery  as  if  he  was  to  (hoot  a  bullet 
out  of  a  gun  ;  the  man  who  turns  a  wild  beaft  loofe  is  as  cul- 
pable as  a  Ihooter.  So  if  one  ftrikes  a  horfe  and  drives  hiio 
over  another  man,  trefpafs  vi  et  armis  lies  ;  for  injury  and  hurt 
is  the  neceflary  confequence  of  the  aft  :  but  it  is  not  fo  in  ilic 

I)refent  cafe,  tor  the  fauib  could  not  have  hurt  the  plaintiff,  un- 
efs  another  perfon  had  taken  it  up  and  thrown  it ;  it  was  not 
neceflary  for  a  fecond  man  to  throw  it  crofs  the  markct-houfe; 
and  I  humbly  infift  that  an  aftion  of  affauh  and  battery  would 
have  laid  againft  the  man  who  laft  threw  it  at  the  plaimiff;  as 
if  one  throws  a  (lone,  but  hurts  no  body,  and  another  takes  it 
up  and  throws  it  again  and  thereby  huns  a  third  perfon,  the 
aftion  mud  be  againft  the  perfon  who  threw  it  feconaly,  and  not 
againft  the  firft  perfon  who  did  no  harm. 

Suppofe  an  aftion  had  been  brought  againft  Ryall^  it  certainlv 
would  have  well  laid,  and  he  could  not  have  defended  hlmfelf 
by  any  plea  whatever ;  for  pleading  that  he  threw  it  cafudiUh 
et  per  infortunium  et  contra  voluntatem  fuam  it  put  out  the 
plaintiflF*s  eye,  would  not  have  excufed  hira;  like  the  cafe  in 
Hob.  134.  Weaver  verfus  Ward^  which  was  trefpafs  of  affault 
and  battery.  The  defendant  pleads  that  he  was  a  trained  foldier 
in  London^  and  be  and  the  plaintifF-  were  fkirmifhing  widi  their 
company,  and  the  defendant  with  his  mufket  cafuablcr  ^  ftr 
infortunium  et  contra  voluntatem  fuam  in  difchargmg  of  bis  gun 
hurt  the  plaintiff;  and  refolved  no  good  plea.  So  I  faVi  *$ 
RyaU  is  guilty  of  the  immediate  affault,  the  defendant  is  not; 
he  is  only  guilty  of  a  nuifance,  by  firft  throwing  the  fquib. 

S«ik.637.  Serjeant  G^«;z  in  reply — Whether  the  aft  of  throwii^  the 

I  v«?t.^95.  f^^i^  by  ^he  defendant  was  criminal  or  innocent  with  refpcft  w 
%  Lev.  17Z.    the  publick,  y^i  if  damage  be  done  thereby  ho  is  anfwcnbte  ia 
his  aftion.     In  t  Stra.  596.  Underwood  verfus  Hmfon  the  de- 
fendant was  uncocking  a  gun,  and-  the  plaintiff  fiandiDg  to  fee 
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it,,  it  went  off  and  wounded  him :  and  at  the  trial  It  was  held  T.  Riym. 
ihat  the  phintiff  might  maintain  trefpafs;  every  man  is  anfwer-  46|.    i  Sid. 
able  for  any  injury  he  does,  although  he  do   it  without  any  '^  ' 
jdefign,  or  by  jLccident;  unlefs  the  injury  done  by  him  was 
inevitable. 

The  court  took  time  to  confider  until  this  term,  when  judg- 
ment was  given  for  the  plaintiff  by  three  judges  againft  one, 
wherefore  they  gave  their  opinionsj/?na///«. 

Nar€s  Juftice,  for  the  plaintiff— The  queftion  is,  whether, 
upon  the  Tafts  proved  at  the  trial,  which  have  been  reported, 
and  before  ilated,  this  aQion  of  trefpafs  of  affauh  and  battery 
ffi  et  armis  doth  not  well  lie  againft  the  defendant  ?  Or  whether 
it  fliould  not  have  been  an  a£lion  updn  the  cafe  againft  him,  upon 
a  fuppofal  that  the  injury  done  to  the  plaintiff  was  conftquential 
and  not  immediate  ? 

I  am  of  opinion  that  this  a£lion  of  trefpafs  vi  et  armis  doth 
well  lie  againft  the  defendant — The  nature  of  the  aft,  the  time 
and  place  when  and  where  it  was  done,  make  it  highly  probable 
that  feme  perfonal  damage  would  immediately  happen  thereby 
to  fonuiody  then  prcfent  in  a  crowded  market  houle  on  the  fair- 
.  day;  and  I  think  the  aft  in  itfelf  was  illegal  at  common  law  : 
but  xXxtJlat.  9  6?  10  IV,  3.  di,  7.  which  makes  the  throwing 
of  fquibs  in  any  publick  itreet,  &c.  a  common  nuifancc,  and 
gives  a  forfeiture  lor  fo  doing,  puts  it  out  of  doubt  that  the  aft 
was  unlawful. 

It  is  objefted  that  the  plaintiff's  eye  was  not  put  out  by  the  im- 
nK'liate  aft  of  the  defendant  but  bv  the  immediate  TiEtoi  James 
fiyally  and  therefore  this  aftion  will  not  lie  againft  the  defen- 
ilant,  but  would  well  have  laid  againft  RyalL 

I  anfwer,  that  the  aft  of  throwing  the  fquib  into  the  market- 
houfe  was  of  amifchievous  nature,  and  befpeaks  a  bad  intention, 
and  whether  the  plaintiff's  eye  was  put  out  mediately  or  tmrne- 
diately  thereby,  the  <lciendant,  who  firft  threw  the  fquib,  is  an- 
fwerable  ip  this  aftion  :  but  fuppofing  the  defendant  bad  no  bad 
or  mifchlevous  intention  when  he  threw  the  fquib,  yet  as  the 
injury  done  was  not  inevitable^  this  aftion  well  lies  againft  him  ; 
for  tnc  malus  animus  of  a  defendant  is  not  neccffary  to  be  aU 
leged,  proved  or  taken  into  confideration  in  this  aftion  ;  **  but 
'*  in  felony  it  ihall  be  confidered,  as.  where  a  man  (hoots  [with 
«*  a  bow]  arrows  at  butts  and*  kills  a  man  it  is  not  felony,  and 
'!*  it  ftioiild  be  conftrued  that  he  had  no*  intent  to  kill  him ;  and 
V  fo  of  a  tyler  upon  a  houfe  who  with  a  tyle  kills  a  man  un- 

p  p  -J  **  knowingly. 
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**  knowingly,  it  is  not  felonv  :  but  where  a  man  {hoots  at  bottSi 
'*  and  wounds  a   man,    although  that   it  be  againft  his  mill, 
^*  he  {hall  be  faid  to  be  a  trefpauer.     st  Hen.  7.  28. 41."— ^U 
the  injuiy  done  be  not  ineviuble,  the  perfon  who  doth  it,  oris 
the  immediate  caufe  thereof,  even  by  accident,  misfortune^  and 
again{l  his  zmll,  is  anfwerable  in  tnis  a3ion  of  trefpafs  hi  tt 
armis;  fo  is  1  Stran,  596.  Underwood  vtii\i&  Hew/on.  Hob.i^, 
Weaver  verfus  Ward.     Sir  Thomas  Jones  205.  tkckoifon  vcrfus 
Watfon.     6  Ed,  4.  7,  8.     Sir  Thomas  Raym.  422.     4  Mod.  404, 
5. — If  the  aft  in  the  fir{l  inAance  be  unlawful,  trefpafs  will  lie; 
but  if  the  aft  \%  prima  facie  lawful,  and  the  prejudice  to  another 
s  c  ^'/s  P   ^^  ^^  immediate^  but  confecfuenttal^  it  mu{l  be  an  aftion  upon  the 
of  dit^aion'  ^^^^*    ^^^  ^bis  is  the  di{lmftion  laid  down  by  the  Lord  Chief 
laid  down.       Ju{lice  Raymond  in  Reynolds  verfus  Clarke.    1  £<raji.  635.  d  Lord 
itaym^  i^gg.  S.  C.     In  the  cafe  at  bar,  the  aft  in  the  firft  in? 
s  Barra.         ibnce  done  by  the  defendant  was  unlawful,  therefore  trefpaft 
J113J 14-       vi  et  arms  well  lies  againft  him ;  eycrv  fubfequentaft  intlirow. 
3  Burro.        ing  the  fquib  by  YaUs^  and  Ryall^  dio  partake  of  the  nature  of 
1 559.  Hard,    fhe  Btlt  aft,  and  was  guafi  catt/a  caufata  immediately  and  w- 
9.styi.72.  ji^y^^^^      Yn  the  cafe  of  the  Pnor  of  Spalding  in  trefpafs  againft 
defendants  for  'putting  earth  and  mud  into  his  fewer,  whereby 
the  water  therein  was  flopped  in  it's  courfe  and  furrounded  40 
acres  of  his  land  adjoining ;  it  was  objefted  that  trefpafi  w  ti 
armis  i\A  not  lie,  and  prayed  judgment  of  the  writ;  but  by 
Thirning  Chief  Juftice,  although  the  furrounding  the  land  with 
water  was  not  againft  the  peace,  yet  the  putting  the  earth  and 
mud  into  the  fewer  may  be  againft  the  peace;  and  the  defen- 
dants have  done  what  they  ought  not  to  have  done^  wherefore  they 
muftanfwer.  12  Hen.  4.  3.  a.    There  arc  fome  cafes  where 
one  may  have  either  trefpafs  vi  tt  armisy  or  an  aftion  upon  the 
cafe,  as  Hoh.  180.  Wheatley  verfus  Stone,    Ctq.  Jac.  ;28.  43.. 
Dent  verfus  Oliver. — ^ — **  It  a  man  be  riding  on  the  way,  and 
another  man  ftriketh  his  horfe  by  which  the  rider  falleth  and  is 
hurt,  he  which  is  caft  off  his  hprfe  fhall  have  trefpafs  againft 
the  other  [whereby  I  fuppofe  is  meancd  trefpafs  vi  et  am$\ 

F.  N.  B.  89.  £.  and  90.  K.  91.  A.  Svo.  Edit. ^Theftrokc 

is  given  to  the  horfe,  and  qot  to  the  ride^,  but  he  is  inftamly 
}i\iTt  by  the  fall,  in  confcquence  of  thp  a£l  of  {Iriking  the  boife* 

It  is  objefted  that  the  fquib*  after  it  was  thrown  by  the  de« 
fiendant,  had  a  new  direftion  given  to  it,  ly.hereby  the  plaia^ff 
was  injured,  but  was  not  hurt  by  the  defendant's  throvfiog  it* 
•y— :I  anfwer,  that  the  defendant  was  the  firft  a£lor,  and  the 
caufe  of  the  caufe  of  the  putting  out  the  eye  of  th^  plaintiff,  die 
aft  wj^s  not  compleat  until  the  explpfion ;  if  a  man  turns  out  a 
mad  bull,  px,  or  any  other  wild  or  mifchievous  bcail  towards^, 
who  turns  the  brute  tpwards  B.  whf}  turns  it  again  towards  C 
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whom  it  hurts,  he  who  was  the  firft  a6lor  and  turned  out  the 
beaft  is  anfweiabie  in  trefpafs  vi  et  armis  for  the  injury  done 
to  €• — But  fuppofe  the  death  of  a  roan  enfues  from  turning  out 
fach  a  wild  beaft  by  the  owner,  who  knows  it  to  be  mif- 
chievouSf  the  owner  of  the  beaf(  is  guihy  of  murder,  Rex  verfus 
HuEgins^  9  Ld.  Raym.  1583. — If  a. man  doth  an  unlawful  aQ,  he  1%  U^^y^ 
{hall  be  anfwerable  for  the  confequences  of  {t.  1  Ld.  Raym. 
480. /rr  Holi  Chief  Juftice,  5  Mod.  427.  5.C,  and  S.  P. 

I  (hall  conclude  with  wb?it  the  Lord  Chief  Juftice  Wilmot,  and 
the  court  faid  in  the  cafe  of  Slater  verfus  Baker  and  Staplcton^ 
1  Wilfon  362.  where  it  was  obje6led  that  the  defendants  ought 
to  have  been  charged  as  trefpaflers  vi  et  arntis^  and  not  as  trefr 
paflers  upon  the  cafe  ;  the  court  faid,  "  That  the  plaintiff  in  t}iat 
^*  cafe  ought  to  receive  a  fatisfaQion,  fcemed  to  be  admitted, 
f*  fo  we  will  not  look  with  eagle's  eyes  to  fee  whether  the  cvi- 
*?  dence  applies  exafily  or  not  to  the  cafe,  when  we  can  fee  the 
"  plaintiff  has  obtained  a  verdifl  for  fuch  damages  as  he  de- 
f?  ierves,  but  we  will  eftablilh  fuch  verdift  if  poffible  :"  fo  I  aiq 
of  opinion  the  plaintiff  ought  to  have  Judgment. 

Blacifione  Juftice— I  am  of  ^  different  opiniqn.  I  take  it 
here  is  no  verdift;  the  declaration  and  fpecial  cafe  are  ftated 
for  the  opinion  of  the  court,  whether  the  faQs  in  the  cafe 
aiQount  to  an  affault  and  battery  m  et  armis  by  the  defendant 
upon  the  plaintiff? 

The  declaration  allegesf  that  the  defendant  threw,  caft  and 
cbft  a  lighted  fquib  againft  the  plaintiff,  and  ftruck  him  on  the 
face  therewith,  whereby  he  loft  his  eye ;  this  is  laid  as  an  m- 
mediate  injury  done  by  defendant  to  the  plaintiff,  which  is  the 
gifi  of  this  ailion  of  affault  and  battery ;  for  if  the  injury  re- 
ceived  from  the  a£t  of  the  defendant  was  not  immediate^  but  a 
confequence,  trefpafs  vi  et  armts  will  not  lie,  but  it  muft  be  an 
adion  on  the  cafe ;  and  my  Lord  Raymond  in  the  cafe  of  Rey- 
nolds verfus  Clarke,  2  td.  Raym.  1402.  puts  the  difference,  where 
he  fays,    *•  The  diftin£lion  in  law  is,  where  the  immediate  aft 
•'  illelf  occafions  a  prejudice  or  is  an  injury  to  the  plaintiff's 
•f  perfon,  houfe,  land,  &c.  and  where  the  aft  iifelf  is  not  an  i  Sen.  634. 
*•  injury,  but  a  confequence  from  that  aft  is  prejudicial  to  the  *  ^^'  *7^ 
»•  plaintiff's  perfon,  houfe,  land,  &c.     In  the  firft  cafe  trefpafs  tn^]^ 
*•  vi  et  armis  will  lie  ;  in  the  laft  it  will  not,  but  the  plaintiff's  3  Burre. 
••  proper  remedy  is  by  aftion  on  the  cafe."     And  this  dif-  '559* 
tillftion  runs  through  all  the  cafes  which  have  been  cited. 

The  lawfulnds  or  uplawfulnefs  of  an  a6i  is  not  the  criterion 
between  thefe  two  a£^ions,  for  a  man  may  become  an  immediate 

trefpadter 
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trefpafler  vi  tt  armis  by  doing  a  lawful  aS ;  as  if  a  man  in  doing 
an  aft  lawful  in  itfelf,  hurts  another  by  accident,  misfortune, 
and  againft  the  wiU  of  the  aftor,  yet  he  ihall  be  anfwerable  in 
trcfpafs  vi  et  armis  for  immediate  injury  done  ;  unlefs  the  injury 
was  inevitable,  27  Hen.  7.  «8.  a.  1  Stra.  5^6.  and  many  other 
cafes  in  the  books  to  this  purpofe.  Trefpais  on  the  cafe  will  lie 
for  doing  aji  unlawful  a3,  if  tlie  damage  fuflained  thereby  be 
not  immediate  but  confequential,  1 1  Mod.  108.  The  firft  a^ 
in  the  prefent  cafe  (I  allow)  was  unlawful ;  but  the  fquib  by  the 
^rft  aft  did  not  ftrike  the  plaintiff,  the  firft  aft  was  com)>leat 
when  it  lay  on  Yate*s  ftall,  afterwards  irillis  abye-ftanderthrew 
it  acrofs  the  market  houfe,  it  fell  on  the  ilall  of  another  man 
who  threw  it  to  anotlier  part  of  the  market-houfe  and  ftnick 
the  plaintiff  therewith  and  put  out  his  eye.  ff^diis  who  took  up 
the  fquib  and  threw  it  acrofjs  the  market-houfe  is  not  anfwer- 
able  in  trefpafs  vi  et  arms^  for  he  did  that  aft  to  prevent  injury 
to  himfelf,  and  did  no  harm  to  ariy  body.  Willis  and  Yates 
gave  the  fquib  two  new  dircftions,  acUng  as  free  agents,  not  by 
the  inftigation,  command,  requeft,  or  as  fervants  of  the  defendant, 
but  in  defence  of  their  perfons,  fo  the  injury  which  happened  tp 
the  plaintiff  was  the  confequence  of,  and  not  done  immediately 
by  the  firft  aft  of  the  defendant. 

It  is  faid'  the  firft  aft  was  not  compleat  until  the  explofion  of 
the  fquib;  I  admit  the  fquib  had  not  power  to  do  mifcbief  until 
the  cxplofion ;  but  it  doth  not  follow  from  thence  that  the  firft 
aft  was  not  compleat,  at  the  inftant  the  fquib  received  a  new 
direftion  from  a  fecond  aft.  Suppofe  fcveral  perfons  are  playing 
at  foot-ball,  which  is  toffed  by  many,  and  at  laft  breaks  wiut- 
dows;  trefpafs  viet  armis  \w\\\  only  licagainft  the  man  whoflruck 
it  againft  the  windows. — .The  throwing  the  fquib  againft  Yate's 
flail  was  the  only  aft  the  defendant  did. 

In  the  cafe  of  Slater  verfus  Baker  and  Stapleton^  there  was  a 
compleat  verdift,  but  the  prefent  cafe  is  referved  for  tlie  opinion 
of  the  court ;  and  although  the  court  in  that  ^afe  faid  they  would 
not  look  with  eagle's  eyes  to. fee  whether  the  evidence  applied 
exaftly  or  not  when  the  plaintiff  had  obtained  a  juft  verdift; 
yet  there  being  no  compleat  verdift  in  the  prefent  cafe,  the  . 
court  will  not,  like  another  fort  of  birds,  (hut  their  eyes  againfl 
the  light. 

Upon  the  whole  I  am  of  opinion  that  trefpafs  id  et  armis  doth 
not  lie  in  this  cafe,  becanfe  I  think  the  injury  done  to  the  piaiii- 
.tiff  was  not  immediate,  but  was  a  con/equential  damage;  and 
therefore  the  proper  aftion  upon  the  fafts  Rated,  is  trefpais  upon 
the  cafe. 
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Could  Juflice — I  differ  with  my  Brother  Blackftonfj  but  ivith 
the  uimoil  refpeft  to  his  fentiments.  I  think  that  neither  iVillU 
nor  Ryali Sive  liable  to  an  aflion  in  this  cafe;  if  that  be  fo,  ^nd 
tliis  action  will  not  lie  againfl  the  defendant  Shepherd  who  did 
the  firft  aft,  which  was  unlawful,  the  plaintiff  who  lus  been 
greatly  injured  will  be  without  remedy.  The  damage  done  did 
inflantly  arife  by  and  from  the  gft  of  the  defendant :  JVillis  and 
Ryall  in  defence  of  therafelves  and  their  goods,  being  in  a  llato 
oF  fear,  without  power  of  recolleflion,  injiantly  toffed  and  threw 
^hc  fquib  away  from  thcmfelvcs,  what  they  did  was  inevitable^ 
as  it  feemeth  to  me.  Suppofc  a  burning  fquib  thrown  into  a 
coach  paffing  along  the  ftreet,  and  one  of  the  perfons  therein 
throws  it  out,  and  the  like  misfortune  as  this  liappcn.s;  Airely 
the  perfon  throwing  the  fquib  out  of  the  coach  might  juftify  or 
c^pcufe  himfelf  by  pleading;  though  this  is  not  fo  llrong  a  cafe 
I  think  as  the  prefent.  The  defendant  is  the  only  %vrong  doer; 
his  a£l  put  Wiuis  and  Ryall  under  an  inevitable  neceflity  of  aid- 
ing as  they  did,  fo  neither  of  them  is  liable  to  an  a3ion  :  upon 
the  whole  I  am  of  opinion  judgment  mud  be  for  the  plaintiff. 

JLord  Chief  Juftice  De  Crery— The  diftinflion  between  aft  ions 
of  trefpafs  on  the  cafe,  and  trcfpafs  vi  et  armis  fhould  be  moll 
carefully  and  precifely  obferved,  otherwife  we  fhall  introduce 
much  confufion  and  uncertainty ;  this  is  that  kind oi  injury  where 
the  diftinftton  is  very  nice.  It  ftrikes  me  thus ;  trefpafs  vi  et  armis 
Jics  againd  the  perfon  from  whom  an  injury  is  received  by, 
Jorce.  So  the  queftion  is,  whether  this  perfonal  injury  was  re^ 
ceivcd  by  the  plaintiff  hyj'orce  from  the  defendant?  Or  whether 
jthe  injury  was  received  irom,  or  refulting  from  a  ntwjorce  of 
another  ? 

The  re;^l  or  true  queftion  (I  think)  is  not  whether  the  firft 
acl  of  throwing  the  fquib  by  the  defendant  was  lavjfid  or  not; 
for  1  fee,  that  in  doing  a  lawful  aft,  trefpafs  vi  et  armis  will,  in 
fome  cafes,  lie  againft  the  aftor;  and  vet  there  are  cafes  where 
trefpafs  vi  et  armts  will  not  lie  againit  a  perfon  for  doing  an 
unlawful  aft ;  legal  ijfts  mav  become  trefpaffes  vi  et  drmis^  by 
accident  or  inadvertency.  If  a  man  cuts  his  own  thorns,  whicn 
by  accident  or  through  his  ia4dvcrtency  fall  upon  his  neigh- 
bour's ground,  his  going  ijpon  that  ground  to  take  them  away 
is  a  trefpafs  vi  et  armis,  bccaufe  not  inevitable.  So  if  one  in 
fliooting  at  a  mark  wounds  or  hurtj  another  by  mere  accident ; 
fo  if  I  aim  a  blov^  at  one  and  by  accident  flrike  another,  trefpafs 
vi  et  armis  lies.  And  in  fome  cafes  where  the  aft  feem^  to  be 
totally  inevitable,  you  cannot  plead  a juflification  or  cxcufe,  a^  in 
Gibbons  v erfufi  Pepier,  4  Afod.  404.  *•  In  affaulf  and  battery^  the 
*'   defendant  pleaaed  that  he  was  riding  oh  a  horfe  in  the  high- 

3  '•  way. 
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"  way,  and  that  on  a  fudden  fright  the  horfe  ilarted  and  run 
**  upon  the  plaintifF»  who  continued  in  the  way  after  he  was 
*^  called  to  ^  out,  which  was  the  fame  aflault :  to  this  plea 
**  the  plaintiff  demurred:  and  it  was  moved  for  the  defendant, 
^  that  what  he  had  pleaded  was  a  fufficient  excufe ;  for  it  was 
**  no  iiegle£l  in  him,  ahd  the  mifchief  was  inevitable :  but  it 
••  was  anfwered,  'that  the  battery  was  not  anfwcred,  that  de- 
"  fendam  Qiould  have  pleaded  \!cit  general  i/fiu,  for  if  the  horfe 
*^  ran  away  againft  his  will,  he  would  not  have  been  f6und 
•*  guilty,  becaufe  it  cannot  be  faid  with  any  colour  of  reafon  to 
**  be  a  battery  in  the  rider.    The  plaintiff  nad  judgment." 

For  doing  an  unlawful  a£l,  as  by  laying  a  1^  in  the  highway 
whereby  another  perfon  is  hurt,  it  is  a  nuiUnce,  for  which 
trefpafs  vi  et  armis  will  not  lie,  but  trefpafs  upon  the  cafe ; 
whether  the  injury  occafioned  by  the  a6l  be  inuneidiate  and  direS 
pr  not,  is  the  criterion,  and  not  whether  the  aft  be  unlawful  or 
not;  if  the  injury  be  immediate  and  direS^  it  is  trefpafs  vi  et 
armis,  H  confequential^  it  wili  be  trefpafs  on  the  cafe. 

**  If  an  aftion  unlawful  in  itfelf  be  done  deliberately,  with 
^  intention  of  mifchief  or  great  bodily  harm  to  particulars,  or 
*^  of  mifchief  indifcriminately,  fall  where  it  may,  and  death  enfue 
**  againft  or  befide  the  original  intention  of  the  party,  it  will  be 
•*  murder."  Fq/ler  261.  §0  where  a  blow,  intended  againft  A^ 
with  a  malicious  murderous  intention,  lights  on  B.  and  kills 
hin^  it  is  murder ;  although  the  blow  was  not  intended  at  B. 

But  to  return  to  the  prefent  cafe  of  a  civil  aftion;  I  think  it 
was  admitted  upon  the  argument  of  this  cafe  at  thp  bar,  that  il 
a  man  turns  a  wild  ox  loofe  aitiongft  people  not  with-any  intent 
to  hurt  any  one,  and  he  gores  a  man,  trefpafs  vi  et  armis  lies. 

X  T<s.  Z95'  Tlie  throwing  the  fquib  by  the  defendant  was  an  unlawful 
aft  at  common  law,  the  fquib  had  a  natural  power  and  tendency 
to  do  mifchief  indifcriminately  ;  but  what  ^nifchief,  or  where  it 
wonld  &1I,  none  could  know ;  the  fault  egrediiur  I  perfona  of  him 
who  threw  the  fquib,  it  would  naturally  produce  a  defence  to  be 
made  by  every  perfon  in  dan^r  of  being  hurt  thereby,  and  no  lige 
Oin  be  drawn  as  to  the  n^ifchief  likely  to  happen  to  any  perfon  in 
fuch  danger ;  the  two  perfons  WtUu  and  Ryall,  did  not  aft  with, 
or  in  combination  with  the  defendant,  and  their  removal  of  the 
fquib  fior  fear  of  danger  to  themfelves  feems  to  me  to  be  a  coqtir 
nuation  of  the  firft  aft  of  the  defendant  until  the  explofionof  the 
fquib ;  no  man  contrafts  guilt  in  defending  himfelf ;  the  fecond 
and  third  n^an  were  notguiky  of  iiny  tftetps^fs,  J)Ut  all  the  iyi^, 

.ww' 
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vras  done  by  thc^r/l  ad  of  the  defendant ;  here  I  lay  Ac  ftrcfe, 
and  here  I  differ  with  my  Brother  Blackftone:  foir  I  conceive  all 
tite  fa£h  of  throwing  the  fquib  muft  be  cpnfidered  as  onejmgk 
aS^  namely  the  aa  of  the  defendant  t  the  fame  as  if  it  had 
been  a  cracker  made  with  gunpowder  which  had  "bounded 
and  rebounded  again  and  again  oefore  it  had  ftruck  out  the 
plaintiff's  eye.  I  <un  of  opinion  that  judgment  muft  be  for  the  ' 
plaintiff,  and  the  Jfo/lea  was  accordingly  delivered  to  him,  by  the 
opinion  of  three  judges  agsdnft  one. 

Nota.  The  Lord  Chief  Juftice  cited  the  regifter  95.  a.  "  A 
writ  of  trefpafs  dt  Jlagno  JfraQo  per  quod  inundavit  vivarium 
querentis;  and  05.  b,  de  bladis  inundatis^  (3c.  and  108.  h.dtfimo 
et  alijsjaditatibuspojitisjuxtd  parietes  querentis^per  quodparietes^ 
pTitdiai  putridi  devencrunty  et  alia  cnormid^  &c.  as  fomething  like 
this  cafe. 

John  Jacklbn  verjus  Harriot  Ford,  Tpinfter. 

'np  H  £  plaintiff  declared  in  an  a6lion  upon  the  cafe,  upon  A(r«mp(it  by 
-*•    fevei*al  promifcs  againft  the  defendant,  by  the  name  of  J"^^  T^'* 
Harriet  Ford  fpinfter;  to  which  declaration  a  plea  in  bar  was  fo'd/""** 
pleaded  in  the  following  words,  viz.- 

And  the  faid  Ann  White  who  is  fued  by  the  name  of  Harriot  Pieibe^ 
ForJy  who  is  within  the  age  of  twenty-one  years,  by  James  ^'j^^*^ 
iu7r^  her  next  friend  and  guardian  by  the  court  here  ipecially  Ann  White, 
admitted,  comes  and  defends  the  wronj;  and  injury  when  and  fo  &c 
forth,  and  fays,  that  the  faid  John  Jacyon  ougnt  not  to  have  his 
aforefaid  a£^ion  thereof  maintained  againft  her,  bccaufe  fiie  fays 
that  die  faid  Ann  White^  at  the  fcveral  times  of  the  making  of 
the  faid  feveral  promifes  and  undertakings  in  the  faid  declaration 
mentioned,  and  each  of  them  was  within  the  age  of  twenty- 
one  years,  (to  wit)  of  the  age'  of  nineteen  years  and  no  more, 
that  is  to  fay  at  fVeJiminJler  aforefaid ;  and  this  flie  is  ready  to 
verify:  wherefore  fhe  pravs  judgment  if  the  faid  John  Jack/on 
ought  to  have  bis  aforefaid  a3ion  thereof  maintained  againft  her 
and  io  forth. 

Thomas  Walker. 

And  the  faid  John  Jack/on  as  to  the  pica  of  the  faid  Harriot  Demnrrer* 
Ford  by  her  above  pleaded  in  bar  fays,  that  the  faid  plea  and 
the  matters  therein  contained,  are  infufficient  in  law  to  bar  the 
faid  John  from  having*  his  aforefaid  aClion  thereof  maintained 
againit  her  the  faid  Harriot  Ford:  to  wliich  faid  plea  in  manner 
and  form  as  the  fame  is  above  made  and  fet  forth,  he  the  faid 

John 
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J^ohn  is  urnder  no  ncceflity  nor  in  any  wife  bound  by  the  law 
<)\  the  land  to  anfwer;  and  this  he  is  ready  to  verify:  wherefore, 
for  want  of  a  fufiicient  plea  in  this  behalf*  he  the  faid  John 
prays  judgment'and  his  damages  by  him  fufiained  on  occafion 
of  the  not  performing  the  faid  fcveral  promifes  and  undertakings 
in  the  faid  declaration  mentioned  to  be  adjudged  to  him,  &c. 
and  for  caufes  in  demurrer  in  law  in  this  behalf,  according  to 
the  form  of  the  ftatutc  in  fuch  cafe  made  and  provided,  he  the 
faid  John  fets  down  and  fhews  to  the  court  here  the  caufes  fol- 
SpccLl  caufc  lowing  (thjit  is  to  fay)  for  that  by  the  faid  declaration  it  ap- 
•t  dcmuxrcr.  p^jjj-j.  ^ly^^  ^^^  fj^jj  j^f^jj  j^^^j^  brought  his  a^ion  againft  Harriot 
Ford,  and  no  fuch  perfon  as  Ann  Jrhiie  is  mentioned  in  the  faid 
declafation,  and  yet  the  faid  plea  begins  with  thefe  words/ 
**  And  thtfaid  Ann  White, '^  which  is  wholly  repugnant  to  the 
faid  declaration,  and  for  that  the  faid  plea  is  not  any  anfwer  to  the 
faid  declaration,  and  is  wholly  uncertain,  infufiicient,  dubious 
and  informal,  £?r. 

Harlcy  Faughan. 

Tlie  defendant  joined  in  demurrer,  which  was  argued  in  this  term 
by  Serjeant  Davy  for  the  plaintiff,  who  infiRed  tJiat  the  plea  was 
bad,  both  in  form  and  fubllaiice ;  the  plea  begins,  and  the  faid  Ann 
IVhte,  who  is  not  named  in  the  declaration,  fo  the  plea  is  no 
anfwer  to  it;  who  \sfued  hy  the  name  of  Harriot  Ford JjnnJieT, 
but  the  pica  doth  not  fay  by  whom  (he  was  fued,  the  plea  ought 
to  have  mentioned  that  llie  was  fued  by  the  plaintiff,  and  of 
that  opinion  was  the  court. 

Walker  Serjeant  for  the  defendant,  faid  the  pl6a  was  well 
enough,  and  that  the  words  Uie  faid  wer£  only  lurplufage,  but 
the  court  thought  otherwife,  fo  he  moved  for  leave  to  amend 
the  plea  on  payment  of  colls,  which  was  granted  per  cttriam. 

aWacJcRep.  Frogmorton  on  the  demifc  of  William  Wright  Wf^i 
3«9-  s-  c-         Sarah  Wright  widow,  and  Sarah  Kerlhaw  widow. 

The  following  p*  J  ECTMENT  for  two  meffua^es,  two  cottages,  two 
words  in  the  Hj  bams,  two  flablcs,  threc  acres  of  land,  two  acres  of  mca- 
S't^u^'*  dow,and  three  acres  of  pafture,  and  common  of  pafture,  with  the 
•'At  touching  appurtenances  in  Seacrofty  in  the  parifh  of  Whitchurch  other- 
all  my  tern-  ^ife  Whitkirk  in  the  county  of  York;  the  defendants  pleaded 
ftc.V^tl?  ^iot  guilty,  whereupon  iffue  was  joined,  which  came  onto  Detricd 
and  djfpofc  at  tlie  lall  affizes  holden  for  the  county  of  Yori  before  Mr. 
tbcreot'  as       Jufticc  Gould,  whcu  it  appeared  in  evidence  as  follows,  m- 

r.'uf  "a  dcvife      That  William  Wright  being  feifed  in  fee  of  the  premifcs  in 

of  houf-i  ti>  nucftion,  being  two  houfts.  in  Seacrqft,  and  a  Croft ^  with  the  ap- 
A.  without       1  IS  J  J  J     p^^^^,„^ 


L«^vc  to 

«|Dend. 
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|)lirtciianccs,  duly  made  his  laft  zuitl  and  tcflamcnt  in  writing,  further  difpo- 
bearing  date  the  19th  day  of  iWtfrcA  1728-9,  in  the  words   f^'-f,^"''^^ 
lowinff.     In  the  name  of  God  amen.     I  Ji^illiarn  Wright  of  &a^  co^ftrued  an 
croft  Icnior  hulbandman,  and  in  the  parifh  of  IVhitkirk  in  the  eftatcinfec- 
county  oiYork,  being  in  good  and  perfeft  mind  and  memory,  1°*^^*^^  ^" 
praife  be  therefore  given  to  Almighty  God,  do  make  and  ordani'  i„^^^'^l[crt 
this  my  laft  mil  ani  teftanunt  in  manner  and  form  following,  STermRtp. 
that  is  to  fay,  Firft  and  principally  I  commend  my  foul  into  the  'S^.'^y^' 
bands  of  Almighty  God,   hoping  through  the  merits,    death  ^"j-jj,  K.B. 
and  paflion  of  my  oaviour  Jefus  Chrift,  to  have  full  and  fred  13. 
pardon  and  forgivenefs  of  ail  my  fins,  and  to  inherit  everlaft- 
ing  life;  and  my  body  I  commit  to  the  earth  to  be  decently 
buried  at  the  difcretion  of  my  executor  hereafter  named.     And 
as  touching  the  dijpqfition  oj  all  my  temporal  eftate  as  it  hath 
pleafed  Almighty  God  to  beftow  upon  me,  I  give  and  difoofe 
thereof  as  followeth.     Imprimis^  firft  of  all,  I  mil  that  my  debts 
and  funeral  charges  be  paid  and  dlfcharged.     Item,  I  give  unto 
Hmr\  Wright  and  Nathan  Wright  my  nephews,  two  houfcs  at 
Bank  in  Leeds,  with  a  croft  and  appurtenances  belonging  to 
them,  to  be  cquallv  dealt  between  them  ;    Item,  I  give  untd 
William  Wright  my  iiephcw,  two  haufes  at  Seacroft,  with  a  croft 
and  appurtenances  belonging  to  them,  nozv  in  the  occupation  of 
John  Carter  and  Eliz^feth  Thornton:   Item,  I  give  unto  Ana 
Wright  my  niece  the  fum  of  twenty  pounds,  to  be  paid  out  of 
my  copyhold  eftate  at  Morwici.;  and  item,  I  leave  unto  Dorothy 
Wright  my  niece  twenty  pounds  to  be  paid  out  of  the  faid  Mor- 
tivci^land;  Item,  I  give  unto  Thomas  Smith  my  nephew  the  fum 
of  ten  (hillings ;  Item,  I  leave  to  Mary  Smith  daughter  of  Tho-r 
mas  Smith  ten  (hillings;  Item,  I  leave  unto  Thomas  Smith  iumot 
ten  (hillings ;  Item,  I  leave  unto  George  Smith  junior  ten  (hil- 
lings; Item,  I  leave  unto  Sarah  Smith  the  fum  of  ten  {hillings  ; 
Item,  I  leave  unto  John  Smith  (onof  Thomas  Smith  ten  (hillings; 
Item,  I  leave  unto  Wtlliam  Smith  fon  of  Thomas  Smith  ten  (hil- 
lings; Item,  I  leave  unto  George  Smith  my  nephew  the  fum  of 
ten  (hillings ;    Item,   I  leaVe  unto  John  Smith  fon  of  George 
Smith  ten  millings;  Item,  1  leave  unto  Henry  Wright  my  brother 
five  (hillings  in  the  year  as  long  as  he  liveth,  to  be  paid  at  two 
fet  days  in  the  year,  that  is,  half  a  crown  at  the  firft  half  year 
after  my  death,  and  fo  every  half  year  fo  long  as  he  liveth ;  and 
it  is  my  will  further,  that  none  of  the  houfes  and  land  named  above  to 
he  entered  to  by  the  above-named  Henry  Wright,  Nathan  Wright, 
and  William- Wright  until  the  deceafeofmy  executor  :  Item,  I  leave 
unto  Nathan  Wright  my  oum  brother  to  he  full  executor  oi^ 
goods  and  chattels  whatfoever,  and  to  be  full  executor  of  this 
my  laft  mil  and  tefiament:  and  I  do  hereby  revoke,  difannul  and 
make  void  all  former  wills  and  tejlaments  by  me  heretofore  made. 

Tliat 
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That  th^  faid  teftator  foon  afterwards  died  leifed  of  the  pr^.^ 
ttiifes»  without  ahering  6r  re\-oking  his  laid  mil. 

That  at  the  time  of  making  the  mil  he  Had  two  brochen« 
Henry  and  Nathan^  and  that  ncnry  fur\'ived  the  teftator  about 
-  three  years,  and  died  without  ifliie. 

That  Nathan^  at  the  time  of  making  the  zlUI^  had  three  ibaSi 
Henry  his  eldeft,  Nathan  the  fecond,  and  William  the  youngefii 
all  named  in  the  ruilL 

That  Nathan  the  teftator's  brother  furvived  the  teftator  about 
fen  years,  and  upon  the  death  of  Nathan^  between  thirty  and 
forty  years  aro,  H'iUiam  his  fon  entered  upon  the  premifes  iii 

Jueftion  and  neld  them  till  June  laft,  leaving  by  the  defendaot 
arah  his  widow  a  Ton  now  an  infant. 

That  Henry  the  eldeft  fon  of  Nathan  the  brother  died  about  i 
year  a^,  leaving  IVilliam  the  leflbr  of  the  plaintiff'  his  eldeft  feo 
and  heir  at  law,  and  who  is  alfo.hcir  at  law  to  the  teftator. 

Whereupon  a  verdift  was  given  for  the  plaintiff,  fubjefi  to  the 
opinion  of  this  court  upon  the  following  queftioni  **  Whether 
*'  the  plaintiff  is  intitled  to  recover." 

James  Wallace  for  the  plaintiff* 
Thomas  Walker  for  the  defendant. 

This  cafe  was  argued  at  the  bar  in  this'  term  by  Serjeant  i)«^ 
land  for  the  plaintiff,  and  Serjeant  Walker  for  the  defendant. 

Serjeant  Burland-^The  queftion  is,  whether  IVilliam  WriglU 
the  youngeft  fon  of  Nathan  Wright  (the  teftator's  brother^  die 
nepnew  of  the  teftator  took  an  eftatc  in  fee,  or  for  life  only,  in 
the  two  houfcs  zaSeacroft^  with  a  croft  with  the  app^rtenaneett 
being  the  premifes  now  in  queftion,  by  tlie  deviie  in  the  viUi 
which  runs  thus,  xjiz*r  **  As  touching  the  difjpofition  of  all  laf 
**  temporal  eftate,  I  give  and  difpole  tbereoi  as  foUowetfa,  /m- 
*'  frimis,  Firft  of  all,  I  will  that  my  debts  and  funeral  -chai^ 
**  be  paid  and  difcharged;  Itenir  I  give  'unto  Hmry  Wngkt 
**_and  Nathan  Wright  my  nephews,  two  houfet  at  Boat  io 
**  leeds^  with  a  croft  and  appurtenances  beloQgiog  to  thea^ 
''  to  be  equally  divided  between  them,"  then  fiulowt  the  dc^ 
vife  whereupon  the  queftion  arifes ;  **  Jtem\  1  give  unto  WiSiaM 
''  Wright  my  nephew  two  houfes  at  Seacrcfi  with  a  Croft  and 
*'  appurtenances  belonging  to  them^  now  in  the  occupatioB  «f " 
•*  John  Carter  and  Elizabeth  Thornton.'^  then  he  rives  fctwal 
fmall  legacies,  and  to  his  brother  Henry  five  IhiOings  in  the 

1  y«^ 


Eastee  Term  13  Geo.  HI.  1773.  417 

year  as  long  as  he  Hvcth ;  and  then  he  goes  on  and  fays,  "  And 

**  it  is  my  will  that  none  of  the  houles  and  land  named  above 

•*  to  be  entered  to  by  the  above-named  Henry  Wright^  Nathan 

••  IVright^  and  JVilliam  iVrigkt,  [his  tEjTee  nephews]  until  the 

*•  deceafe  of  my  executor ;  Item,  I  leave  unto  Nathan  IVrighi 

•*  my  own  brother  to  be  full  executor  of  all  goods  and  chattels 

••  wliatfoever,  and  to  be  full  executor  of  this  my  laft  will  and 

"  tepLmciU. 

I  am  humbly  to  contend  that  William  Wrijihl  the  nephew  of 
the  teltator  (and  youngeft  fon  of  Nathan  Wnght  the  youngeft 
brother  and  executor  of  the  teftator)  took  an  eltate  for  life  only« 
after  the  death  of  his  father  Nathan  the  executor,  who  took 
an  eflate  for  life  by  neceifary  implication  in  all  the  houfes  and 
lands. 

I  expeQ  It  will  be  argued  on  the  other  fide  that  by  thefe 
words,  viz.  *•  As  touching  the  difpojition  of  all  my  temporal  ejlate 
•*  as  it  hath  pUa/ed  Almighty  God  to  be/low  oa  me\  I  dij^oje  thereof 
•'  asJhlloweth,'*.i\at  JVilha?n  the  nephew  took  a  fee  m  the  pre- 
niifes  in  queftion,  by  the  intention  and  meaning  of  the  teftator. 

Lord  Chief  Juftifce— Then  let  us  hear  my  Brother  Walker. 

Serjeant  Walker — I  humbly  contend  that  Wtlliam  Wright  the 
devifee  of  the  premifes  in  queftion  took  an  eftatein  fee  therein,  by 
the  intention  of  the  teftator,  taking  his  whole  r^Y/ together ;  thele 
words  all  wv  temporal  eft  ate  as  h  halh  pleafed  God  to  bellow  on 
mc^  carry  all  the  real  eftate  in  fee,  and  all  the  pcrfonal  eftare. 
So  in  Tanner  and  Wifi,  3  P.  Williams  2195.  The  teftator's  xvill 
in  that  cafe  was  in  this  manner;  **'  In  the  name  of  God  amen^ 
**  As  to  all  my  temporal  eftate  with  which  it  hath  pleafed  God 
••  to  blefs  me,  I  dilpofe  of  the  fame  as  follows:  I  a«7/that  my 
••  debu  be  paid;*'  after,  he^  difpofed  of  feveral  pecuniary  and 
bther  perfonal  legacies,  gave  4^ .  a  week  to  a  relation  for  her 
life,  then  came  thefe  words,  "  All  the  reft  of  my  eftate,  goods 
*'  and  cliattels  whatfocvcr.  real  and  perfonal,  I  give  to  my  be- 
••  loved  wife,  whom  I  make  my  executrix  ;*'  the  teftator  died 

fioffeffcd  of  leafcs  for  years,  and  feifed  of  lands  of  inheritance  in 
ee-fimple.  And  Lord  Chancellor  Talbot  with  great  clearnef* 
decreed,  that  all  the  real  eftate  did  well  pafs  by  the  will  to  the 
teftator's  wife  and  her  heirs.  H^  alfo  cited  Bowdler  verfus  Smithy 
Prec,  in  Cane'  264;  Trolt.  verfus  Vernon^  ibm.  430.  Beackcroji 
verfus  Beachcrojt,  2  Vern.  690.  I  devife  all  my  land  and  ejlaie^ 
carries  a  fee,  thefe  words  carrying  not  only  the  land  but  alfo 
the  teftator's  intercft  iu  the  land.  Salk.  236.  the  Duke  of  Bol^ 
ton's  cafe. 

Vol.  III.  £  £  To 
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To  thUi  Serjeant  Buriand  was  ready  to  have  anfwercd  for  the 
plaintiff^  but  was  prevented  by  the  Lord  Chief  Juftice,  whofaid 
t^ere  was  no  diffculty  in  tl\e  cafe;  and  after  fiating  the  cafe  as 
above,  gave  his  opinion  for  the  plaintiff  the  heir  at  law  to  the 
foliowing  effc£l. 

Lord  Chief  Juftice  Ifc  Grey — ^There  is  no  cafe  where  the 
teftator  makes  ufe  of  thefe  or  the  like  words,  *•  As  touching  the 
••  dirpofition  of  all  my  Umporal  tjlate^  I. give  and  difpofe  thereof 
^  as  tpllo\ycth,"  and,  imniediate4y  afterwards  devifes  his  feveral 
oftates  or  his  feveral  lands  to  divers  perfon^,  that  ever  was  de- 
termined to  carry  a  fee ;  ^*  Mlmy  temporal  eflate  I  give  and  difpofi 
"  thereojasJoUovctth^'  and  then  he  dcfcribes  the  cftate  or  land, 
and  gives  to  his  nephews  ./foiry  and  Nathan  two  houfes  and  a 
croft  at  Kink  in  Lefds^  and  to  his  nephew  William  two  houfes 
and  a  croft  at  Scacrojt^  wliich  words  are  only  dcfcriptive  of  the 
particular  elhiics  or  lands  as  to  locality,  not  of  the  quantity  of 
ois  cftate  in  tbofe  lands,  fo  do  not  cany  a  fee. 

It  may  feem  probable  that  the  teftator's  intention  was  that 
his  nepl:5.*w  WillUm  flx>uld  have  a  fee,  fcut  it  is  a  clear  rule  that 
there  muft  be  exprefs  words,  or  a  neceilary  implication,  to  dif- 
inherk  the  heir  at  law ;  neitlier  of  thefe  appear  in  the  prefent 
cafe,  and  therefore  the  legal  opcratioii  of  the  words  of  the  aii^ 
uiufi  govern. 

By  the  wdriU  aR  an  efiaie^  be  mull  be  underflood  to  mean  the 
things  rcr*  his  lands,  ai^  nol  the  quantity  of  eflate  [a  fee]  which 
he  had  iu  tht^fe  lands.  There  is  a  great  difiference  between  the 
%tcrcrijH:on  of  the  thing,  eflate,  or  lands  devifed,  and  the  quantity 
cx  iiucreil  orcfiaie  in  the  thing  eflaic  or  lands  de\'ifed. 

The  wv^r  J  ir^:it^menis  nay  in  a  viil  be  a  fee ;  fo  if  I  make 
one  luy  beir  ;  or  the  word  revfrrficm  may  give  a  fee;  but  all 
imp^jsfxi  i^\  liCi  ic  fee  are  fubjeft  to  refiridions  ;  as,  I  "  give  all 
niv  cil^c  La  u;ch  a  place  to  .■/•  BS*  or  **  I  make  fuch  a  enemy 
beIr  foti  !::e."'  cjurri'  txiiv  an  eflite  for  Ufe.  Some  words,  as,**,  I 
jAC  ill  luv  ceineaserus,  lands,  hoafe%fifm$f'  of  ihcmfelves, ne- 
ver ciJTv  u:onr  lOatn  a  dcfcripcioa  of  the  thm^p^rji.  It  i»  true 
wbenf  thief v\<  a  purpeSe  or  iacendoQ  joined  to  fuch  words,  as  •*! 
jj^ive  ai^  b^"cue$  iv>  .:/.  JL  to  par  wr  debts.*'  tLofe  words  any 
ji  tcv%  K>  A  ONTvile  CO  &rr^  is  a  fee;  or  a  <ie«ife  of  hoalct 
Khju<e>i  >»  ;:H  debcs  vhic!i  Cii^es  nooer  oat  of  tbe  pocket  of  iIm 
cevxiee^  ;$  4  Sx»  k  vL'Cs  aoc  appear  mtbis  cafetlor  tbetclitor 
Isjk^  cluj^^  ;L:c  laiii<ds  in  ^tadbott  vijcSi  any  de&cs  ;  bedefiresliil  • 
<j^rci^:^>Wj»ttd.  but  (fcxh  wx  ^rootof  what  ei»^  the  cafe  of 
tj^fmcr  ver{us  !Vjc^  3  WHEams  igg^  is  verrdESeRatv  and  doi)^ 

sot 
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lot  apply  to  the  prcfent  cafe;  tkflt  was  a  dcviic.of  the  rcfidue 
dF  ail  his  cQate  real  mid  perfunal^  and  bad  relation  to  what  went 
jefore  in  that  xvill:  wlierc  words  tal^cn  by  thcmielvcs  [in  a  mW] 
nay  only  give  an  eftatc  for  life,  yet  by  relation  to  other  words 
41  the  mil,  they  niay  carr)'  a  l'ce,Gr««  verfus  Arinfleed^  Hob.  65.  *  Y*"*  '5- 
ind  in  Salk,  334.     The  devife  of  the  BcU  Tavern  would  not  f^saininA 
lavc  carried  a  fee,  but  by  connefting  it  to  what  went  before.  Gavt  in 
LFpon  the  -whole  I    am   of  opinion  that   Wilham  the  nephew  ^^"**  ^^S** 
00k  only  an  e{l«Ke  for  life,  and  that  the  leflbr  of  jlhe  plaintiff 
A^ho  is  heir  at  law  to  the  teftator  is  intitlcd,  fo  the  poflea  muH 
>e  delivered  to  the  plaintiSF.    And  of  tfa&  fame  opinion  was  the 
^hole  court. 

« 
Judgment  for  the  plaintiff* 


riflen  Efq.  demandant  vetfus  Clarke,  gent,  tenant.     In  aBUck.Rcp. 
a  writ  6f  right  patent.  f^JlirV 

\Iiddlefex.pRANCIS  John  TJfen  Efq.  by  John  Vernon  his  at-  0^,^^^- 
(to  wit)  torney  demands  againll  George  Clarke^  gentleman,  in  a  writ  of 

ten  xnelluages,  ten  gardens,  one  fhop,  two  coach-houfcs,  ''«*^*  patent. 
hrce  ftables,  and  two  acres  of  land  with  the  appurtenances,  in 
he  parifh  of  Snint  John  Hackney^  as  his  right  and  inheritance 
>y  writ  of  our  Lord  the  King  of  right,  and  thereupon  he  faith, 
hat  Francis  Tiff  en  Efq.  father  of  him  the  faid  Francis  John^ 
ivas  feifed  of  the  tenements  aforeCaid,  with  the  appurtenances  in 
lis  demefne  as  of  fee  and  right  in  the  time  of  peace  in  the 
ime  of  our  Lord  George  the  firft,  late  king  of  Great  Britain^ 
to  witj  within  fixty  years  now  laft  paft,  by  taking  the  explees 
hereof  to  the  value,  £*?c.  and  from  the  faid  Francis  the  father, 
he  right  dcfccnded  to  the  faid  Francis  John^  who  now  demands 
IS  fon  and  heir  of  the  faid  Francis  his  fatlicr.  And  that  fuch  is 
lis  right  he  oScrs,  &c. 

And  the  fiild  Gej)rge  Clarke  by  John  Swale  his  attorney  comes  Pfeathegc- 
ind  defends  the  right  of  the   faid  Francis  John  Tijfen^  and  the  '^"^^  ^^^^, 
^eifin  of  the  faid  Francis  Tijfen^  when,  £?c.  and  the  whole,  £?c.  1^,7^ h^Iiiwd 
and  whatfoever,  (3c.  and  moftly  of  the  tenements  aforefaid  as  upon  the 
of  fee  and  right,  G?r.  and  he  puts  himfclf  upon  the  grand  aflize  »««'W»*« 
of  our  Lord  the  King ;  and  he  prays  a  recognition  to  be  ma^e, 
Whether  he  the  faid  George  Clarke  has  a  greater  title  to  bold  the 
ten.emen,ts   aforefaid  with' the  appurtenances,  to  him  and  hts  . 
heirs  as  tenants  thereof,  as  he  now  holds  the  fame ;  Or  whetlior ^ 
the  faid  Francis  John  Tijfen  has  title  to  hold. the  fame  tenements,    • 
with  the  appurtenances,  as  he  has  above  demanded  the  lame, 
©f.  and  the  faid  Francis  John  Ttjfen  doth  th^  like. 

£  E  2  The 
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The  tenant  by  leave  of  the  court  pleaded  another  plea  in  hztf 
that  a  iinc  with  proclamations  was  levied  of  the  lands  in  queflioo 
in  Michaebnas  terra,  16  Geo,  2.  and  non-claim* 

Whercupofn  it  was  moved  by  Serjeant  Burland  for  the  dcmaa. 

dani,  that  the  tenant  might  flicw  caufe  why  one  of  his  pies 

ihould  not  be  ilruck  out ;  becaufe  up^n  the  fii  ft  plea  [which  b 

Tile  mfi        the  general  iffue]  the  nafe  is  joined  upon  the  mere  rights  which 

joined  upon     can  only  be  tried  by  the  grand  ajjizt<t  which  muft  confiftof  four 

S*teaiedV  '^"ight^  of  the  faid  county  girt  with  fwords,  and  twelve  other 

tbe  grind       jurors,  in  all  fixtcen  jurors  or  recognitors;  but  the  iflue  to  be 

affise.  joined  upon  the  plea  in  bar  of  a  fine  and  non-claim,  rouUbe 

«Baoth  lof.      tried  by  a  common  jury  of  twelve,  and  there  cannot  be  one 

fc^.  4«.        venire  to  try  both  iffues. 

Upon  (hewing  caufe  by  Serjeant  Walker  for  the  tenant, 
Every  tfcinf  \vhy  one  of  the  pleas  (hould  not  be  ftruck  out,  the  whole  court 
r*'  \L^'^*"  feemed  fo  be  of  opmioYi,  that  every  thing  may  l^e  given  in  evi- 
upm  thlT^  dence  upon  the  ;w7/?  joined  upon  the  mere  rigki^  except  ctUaUrd 
UTiie  ezc^  warranty^  Brook  Droits  pL  48.  but  did  not  give  any  pofitivt 
conueni       opinion. 

Wliereupon  the  Serjeant  for  the  demandant  and  tenant  agreed 
that  a  rule  (hould  be  made  by  confent,  that  the  plea  in  bar  of 
a  fine  and  non-claim  (hould  oe  ftruck  out,  and  that  upon  the 
•  trial,  the  tenant  (hould  be  at  liberty  to  give  in  evidence  upon  the 
firft  pica,  \fine  acknowledged  to  the  ufe  of  the  tenant  in  fee 
with  proclamations,  and  that  the  demandant  or  his  father  never 
made  any  entry  to  avoid  i\vt  fine;  and  that  the  demandant 
(liould  be  at  liberty  to  give  in  evidence,  that  the  parties  to 
xhtifine,  or  any  of  them  at  the  time  of  levying  the  biajine,  bad 
nothing  in  the  premifes  the  tenemenu  in  queftion ;  fo  the  rule 
was  drawn  up  accordingly. 

Nota.  This  caufe  was  tried  at  the  bar  afterwards  xn.Eafier 
term,  in  the  fourteenth  year  of  his  prefent  Majefly,  when 
the  grand  tiffiie  found  a  verdi£l  for  tlie  demandant  TJtrn 

Wi^c'^'  Thomas  Miller^s  cafe.     C  B. 

cannot  p<5!'*  TT  H  £  King's  writ  of  habeas  corpus  ifTued  out  of  this  court, 
tivf  ly  re«oi.  .  *  dire3ed  to  the  warden  of  ^hc  Tleet^  to  have  the  body  A 
"  ta  fllfnld  '^^^  Milkr  in  his  cuftody  before  the  juftices  here,  tom^ 
rather  belief e  ^^^^  ^^^  ^^Y  ^"^  csuk  of  his  being  taken  and  detained:  the 
the  aiHrma-  tenor  of  which  faid  writ,  the  indorfemem  thereon,  and  thp  I^ 
flu  a^'fotit-  ^^^  thereof  are  in  the  words  following,  finz.J 
UCtutf  anrwer  b/a  frltaeiii  on  a  CoOuniffiom  of  Btokrvf  c] 

Gecrp 
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George  the  third  by  the  grace  of  God  of  Great  Britain^  France  The  writ  of 
and  Irdand,  King,  defender  of  the  faith,  Uc.  To  the  warden  of  J^f'T^^*' 
our  prifon  of  the  Fleet  or  his  deputy  there,  greeting.     We  com-  ©f  tJie*33d  o? 
niand  you  that  you  have  before  our  jufiices  at  WejJminfter^  upon  chulei  the 
Tiufday  the  ^n  day  of  May  next,  at  the  fitting  of  the  court  on  *^« 
that  day,  the  body  of  Thomas  Miller  in  our  faid  prifon  in  your 
cuflody  detained  as  it  is  faid,  by  whatever  name  the  faid  Thomas 
Miller  is  thercia  called,  together  with  the  day  and  caufe  of  his 
being  taken  and  detained,  to  do  and  receive  what  our  faidjuf* 
tices  fliall  then  and  there  confider  of  him  in  this  behalf,  and 
have  you  then  there  this  writ ;  witnefs  Sir  William  De  Grey 
Knt.  at  Wejlminfier  the  twenty-eighth  day  of  April  in  the  thir- 
teenth year  of  our  reign. 

Thus  indorfed      f  Henry  Townly  Wardy  29th  April  1773- 

by  H.  T.  fvard   <  By  rule  of  court  dated  the  28th  April  tjj^. 

Miller'^  attorney  L  By  tha  fiatute  of  the  32d  of  Chttrles,  the  2d. 

fB y  virtue  of  this  writ  to  me  dir^3ed  the  body 
ot  the  within  named  Thomas  Miller  before 
the  juftices  of  our  Lord  the  King  within 
^y  Me  zvaracn      j  written,  at  the  day  and  place  within  contain- 
'*'*'*  ed  I  have  ready,  as  is  to  me  within  commanded. 

The  anfwer  of 


of  the  Fleet 
prifon. 


John  Eyles  Efq.  warden  of  the.  prifon  of  our 
^  Lord  the  King,  of  the  Fka, 


The. Fleet  (to  wit]  I  yohn  Eyles  ^(ci.  warden  of  the  prifon  TbefcBeduIt 
of  our  Lord  the  Kmg  of  the  Fleets  to  the  juftices  of  our  Lord  annexed  to 
the  King  at  Wefjtminfter,  moft  humbly  certify  and  return,  that  ^^jJIJ^h?"* 
before  the  coming  of  the  writ  of  our  faid  Lord  the  King  to  this  return  thexe^ 
fchedule  annexed  and  to  me  direfted,  (that  is  to  fay)  on  the  o^»' 
twcnty-feventh  day  of  February  in  the  year  of  our  Lord  one 
thoufand  feven  hundred  and^  fey enty -three,  f[\omas  Miller  in  the 
faid  writ  named,  was  brought  into  the  faid  prifon  of  the  Fleet, 
and  is  now  detained  under  my  cuftody  in  the  faid  prifon  by  vir- 
tue of  an  order  under  the  hands  and  fcals  of  the  major  part  ot 
the  commiflioncrs  in  a  commifTion  of  bankrupt  awarded  and 
iflued  againft  one  Samuel  Cole ;  the  tenor  of  which  faid  order  is 
in  the  words  and  figures  following,  (that  is  to  fay)  at  the  Crown 
and  Rolls  Tavern  in  Chancery -lane,  in  the  county  of  Mxidhfix, 
the  26th  day  of  February  1773,  whereas  the  King's  Majclly's 
commiffion  under  the  Great  Seal  cA  Great  Britain,  grounded  upon 
die  feveral  ftatutcs  made  ^nd  now  in  force  concerning  bank* 
rupts,  or  fome  or  one  of  them,  bearing  date  at  Wejlminfier  the 
fecond  day  of  June,  in  the  twelfth  year  of  his  prefeot  Ma« 
jelly's  reign  is  awarded  aiid  ilTued  againft  Samud  Cok^  of  the 

S  E  3^  pariib 


parifli  of  SainC  Paul  Covenl  Garden^  in  the  county  of  MidM^ex 
mercer,  dealer  arid  chapman,  dircfied  to  John  Scare,  Fowkr 
Walker^  Abd  Moyfey  Efquires,  Henry  Barnes  and  Thomas  Griffith 
gentlemen,  or  any  four  or  three  of  them.  And  whereas  the  biA 
commifltoners  in  the  faid  commiflion  named,  or  the  major  part 
of  them,  having  begun  to  put  the  faid  commiflion  in  execution 
upon  due  examination  of  witneflcs,  and  other  good  proofs  upon 
oath  before  them  had  and  taken,  did  find  that  the  faid  Samxd 
Cole  before  the  date  and  fuing  forth  of  the  faid  commiflion  HA 
become  bankrupt,  within  the  compafs,  true  intent  and  meaniag 
of  fome  or  one  of  the  fiatutes  made  and  now  in  force  concern- 
ing bank.rupts,  and  did  adjudge  and  declare  the  faid  Samuel CoU 
a  bankrupt  accordingly.  And  whereas  on  the  twenty-fixth  day 
of  February  one  thoufand  fcven  hundred  and  feventy -three,  Tho* 
mat  Miller  of  Goldfmithjlreet  in  the  city  of  London,  weaver,  wai 
fuamion^d  to  appear  before  us  whofe  hands  and  feals  are  here- 
^  under  fubfcribed  and  fet,  being  the  major  part  of  the  coimnif* 

lioncrs  in  the  faid  commiflion  named  and  authorized,  at  fix  of 
Ur  clock  in  the  afternoon  of  the  day  laft  aforefaid  at  tile  Crown 
'M\A  Roi/i  in  Chancery- 'fane,  in  the  county  of  MJdle/ex  afore(aid, 
is  order  to  be  examined  touching  the  difclofure  and  difco\'ery 
of  Uw  faid  bankrupt's  eftate  and  efleds ;  and  whereas  we  the 
(M(i  commiflioners  met  at  the  place  aforefaid,  when  and  where 
the  faid  Thoynjs  AffZ/Irr,  in  obedience  to  our  fumnions,  appeard 
Wfore  u«,  and  he  heintca&ed  upon  oath  fcvcra!  qucflions  touch- 
ing the  difcover\*  of  the  faid  bankrupt's  eflate,  he  did  not  in  our 
judgment  Jtni  opinion  fully  m-keanfwcr  to  fevcral  qucflions  at 


Danrrupt ; 

**  fik^.i^'J  >%  s  hMtr  /i  Jivrfoai  iaies  of  ihtnajili^  cj Aevdu 
**  y  .g^,»  k^kJi^JirxS  --•  r:  rm  C^suids  cr  tAsneab^iUs,  mmhonedtn 
•'  lit  U:ie*  ^t  y  i:s  ixl^znstztrn,  t:Utcn  kfare  us  on  tk 
**  aK.^ai:>^h*  ^  dwr>  .y^  Ffi-ruAry  tnSani^'^  (which  find  exafsi- 
HHtkin  wj»  lihra  ind  t:;<rrc^  r.^ai  to  kin:'  "  cr  srh/tktr  hi  ccnU 
^^Jsrm  #•>  i^f-V^  3?^^  *?^  i<  i*?n^ii  iitn  #t  «  irsker  or  noif 
TSt  Ui  ;>.  «>  .U:.:.r  tor  anfww  taivi,  **  H^  comld  met  poj^ 
'^  ^lir!^>  •<^v  *-cr  ::  /kT-'i.-r  ts  ixi'  itfat^i."  ti^  r^^me  by  a  hroi/r  ^ 
*•  4N^„  4^  fhMM '^kgr  Wi^ e  if  isd i^MfitAe  fsme  hr a hoinJ* 
Ami  tbe  W:A  It^nu  M^-r  bemf  funher  aie-L  •*  U%^ker  or 
""^  mfi  io  o^^"i^  mt  ijm  /mru  lite  ^m  tx^  Seles  ^JSik  hf  o 
^*  iroifff  •  K*  Sifii  **  Ik  cjiLd  t-f  rnar  ,n^zer  otAxr* 
'*  U](ai  tK«  accvr-aaectsoaetL  And  tke  bid  Tk-jmss' iMif 
Vm^  ^^  W  tNe  iliid  cccKsifiocers^  dttt  tf^f  abow.a»itiofiel 
MMec  Mm*  am  a  t«!i  am^ w«r  to  cmt  <^i»OB ;  aad  hetmg  hr- 
Ont  4iifeN^  ^  arktmc^ojAivmnL  y^  JL^dd  wjihtr  iektwe]  tt 

'    •  -fa 
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••  hisfcid  anfzo^r  abjove-mcntioned  he  meant,  that  he  did  believe 
**  thejaid  two  tales  of  Jilk  were  bought  by  a  broker ,  or  whether 
"  he  nuant  to  fay  he  did  believe  that  the  Jaid  two  bales  ofJUk 
"  xvere  not  bought  by  a  broker?"  He  the  faid  Thomas  Miller  reV 
fufed  to  anfwer  '•  whether  he  did  believe  that  he  had  bauiht  tht 
**  faid  two  bales  of  filk  bv  a  broker,  or  whether  he  did  believe 
"  that  he  had  not  bought  the  faid  twp  bales  of  Jilk  by  a  broker  ?'* 
And  for  that  the  faid  ihomas  Miller  in  other  refpefts  isiibehaved 
himfelf  to  us,  we  the  major  part  of  the  faid  commiflioncrs  in 
the  faid  commiflion  named,  do  therefore  by  virtue  of  the  faia 
commiflion,  and  of  the  feveral  ftatutes  now  in  force  concerning 
bankrupts,  fome  or  one  of  them  herewith  fend  to  vou  the  keeper 
or  warden  of  his  Majefty's  prifon  of  the  Fleet,  tne  body  of  the 
faid  nomas  Miller;  and  do  hereby  command  and  require  yoii 
the  faid  keeper  or  warden  to  receive  him  into  your  cuftody, 
and  him  there  fafely  keep,  and  there  to  remain  without  bail  or 
mainprize  until  fuch  time  as  he  the  faid  Thomas  Miller  {hall 
fubmit  himfelf  to  us  the  faid  commiffioners  or  the  major  part 
of  the  commiffioners  in  the  faid  commiflion  named,  and  full  an-, 
fwer  make  to  the  faid  commiffioners  to  all  fuch  queftions  asfhall 
be  put  to  him  as  aforefaid,  and  according  to  thetrufc  intent  and 
meaning  of  the  ftatute  or  ftatutes  in  that  cafe  made  and  pro* 
vided  fome  or  one  of  them;  and  tliis  Ihall  be  your  authority  for 
lb  doing* 

.JohnSeare,  {L.  S.) 

Fowler  Walker,  (L  SS 
Thomas  Griffiths,  [L.  S.) 
To  James  Paris  our  meflenger,  and^ 
Wtltiam  Staddon  and  Endymion  Por- 
ter-— To  all  the  conftables  and  others 
his  Majefty's  officers  of  the  peace  to 
whom  thefe  prefeiits  fliall  come,  re- 
quiring and  commanding  him  or  them 
to  be  aiding  and"  affifting  in  the  exe- 
cution of  this  our  warrant  as  occafion 
(hall  offer ;  and  alfo  to  the  keeper  or 
warden  of  his  Majcfty 's  prifon  of  the 
Fleet  in  the  city  of  London,  or  his 
deputy  or  deputies. 

And  this  is  the  caufe  of  taking  and  detaining  the  faid  Thomas 
Miller,  whofc  body  I  have  ready  according  to  the  command  of 
the  (aid  writ  hereunto  annexed. 

Miller  being  now  brought  to  the  bar,  iiie  habeas  corpus  and  Blaydie4th 
the  return  thereof  bebg  read  and  filed,  Serjeant  Burland  took 

£  £  4  feveral 


424  Eastbr  Term  13  Geo,  III.  1773, 

.  feveral  exceptions;  to  the  rtturn,  that  it  thereby  appeared  the 
cpmmilinent  was  illegal. 

tft  ObjeQion.  That  the 'commiffioners  have  not  Tct  forth 
that  they  took  the  oath  to  authorrze  themfelves  to  execute  the 
feveral  powers  and  tnifts  repofed  in  them,  as  coramiflioners  in 
the  commiflion  of  bankrupt  againft  Samuel Cok':  that  it  ought 
to  appear  that  thefe  three  commiffioners  (particularly)  who  com- 
mitted MilUr  to  the  Fleets  did  take  the  oath  before  they  afled 
under  the  commiflion. 

2d  ObjcSion.  That  they  have  not  fa  forth  i\\zi  Samud  OJi 
was  a  trader,  and  the  other  requifltes  neceflary  to  make  him 
liable  to  become  a  bankrupt. 

3d  Obje6lion.  That  the  commiflioners  have  not  conforxaed 
themfelves  to  iht  Jlai.  ^  Geo,  a.  ch.  ^o.Je3.  13.  whereby  itii 
enabled,  that  ui  cafe  any  perfon  fhall  be  committed  by  the  com* 
mifHoners  for  refufing  to  anfwer,  or  not  fully  anfwering  any 
qucilion»  the  commiflioners  fliall  in  their  warrant  of  commit- 
ment fpccify  fuch  queftion ;  they  have  not  fully  fpecificd  the  ifr^ 
queJHon^  but  the  fame  refers  to  a  former  examination  of  mm 
on  the  23d  of  February^  which  examination,  or  any  queftion 
them  put  tOf  Mdlcr  do  not  appear  to  the  court ;  as  the  queftion 
put  to  Miller  on  the  fi6th  of  February  refers  to  a  fortner  exa- 
inination,  they  ought  to  have  Hated  the  qvr/Hon  put  to  AHlkr  on 
ikat  former  examination  on  the  23d  of  February  in  hac  veria, 
that  the  court  mi^ht  judge  whether  the  fame  was  material  or 
relevant  for  the  difcovery  of  the  bankrupt's  eflate  and  effcfls; 
but  as  it  {lands  upon  this  return  of  the  habeas  corpus^  the  court 
cannot  form  any  judgment  what  the  queftion  related  to,  or  bow 
it  was  material ;  and  the)*  might  as  wdl  have  aflied  Miller  whe- 
ther the  horfe  which  w^a  the  laft  match  at  Newmarket  was 
bought  by  a  broker  or  not. — It  doth  not  appear  to  tlie  court  as 
it  ou^ht«  that  the  queftion  was  material,  and  that  Miller  was 
bound  to  anfwer  it.     s  Stra.  8d«.  fo  be  ought  to  be  difcbarged« 

4th  Ob jefiion.  But  fuppofing  the  queftion  to  be  wed  enough 
lUted«  I  {ay  \biUr  has  hilh'  anfwered  it ;  as  ^ypcars  by  the 
return* 

5th  Objeftion*  It  appears  by  the  coachiGon  of  the  w/irnr, 
*'\At  the  CiHcaRiCk^aers  have  committed  Miller  to  the  /5farf. 
**  :iunr'  1.^  rrnuMn  with«Kit  bail  or  marrpriie  omil  fucA  time  as 
^*  he  cSr  UM  /i.'«^  Milkr  fl^all  fubnm  kimfdf  to  us  the  (lid 
•*  ooa:imiluv^>ers,  or  the  iwyor  part  of  the  iaid  conumffionen; 
V  m  the  ii^i  ccsuzuSos  bum,  and  iuil  mfwe^  to  m^e  io  the 
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"  faid  commiflioners,  to  all  fuck  aucftions  asjhall  be  put  to  himz^ 
••  aforcfaid,  and  according  to  tne  true  intent  and  meaning  of 
•*  the  ftatute  or  ftatutes  in  that  cafe  made  and  provided,  fome 
**  or  one  of  tliera."  He  is  hereby  committed  until  he  (hall  an-  ' 
fwer  all  Juch  quejlions  asjhall  be  put.  to  him;  here  the  commif* 
fioners  have  exceeded  their  authority  raoft  clearly  ;  for  no  man 
can  fay  that  Milkr  can  be  lawfully  detained  in  prifon  until  he 
fhall  zi\{vftt  all  fuck  queJHons,  as  fhall  be  put  to'him  by  the  cora- 
miffioners.  It  ought  to  have  concluded  as  it  was  in  PerTOtC% 
cafe,  viz.  *•  until  he  (hall  anfwer  to  the  queftions  fo  put  unto 
^'  him,  [as  were  fpecified  in  that  return]  by  us  as  atorefaid*'* 
See  Bracy%  cafe,  1  Ld.  Raym.  99,  100. 

In  anfwer  to  the  firft  objeftion  it  was  faid  by  Serjeant  Davy% 
that  it  fufficiently  appeared  to  the  court  that  tne  commiflioners 
had  authority  to  'a£l  under  the  commiflion  iflucd  againft  Col% 
becaufc  it  was  flated  they  are  commilEoners,  and  had  a£led 
therein. 

Tp  the  fecond  objeflion,  that  it  doth  not  appear  that  Colt  . 
was  a  trader  and  liable  to  become  a  bankrupt,  he  anfwered, 
that  it  appeared  to  the  court  by  the  return^  that  the  commif* 
fioners  put  tlie  commiflion  in  execution,  and,  upon  due  exami* 
nation  of  witncfles,  and  other  good  proofs  upon  oath,  did  find 
that  Cole,  before  the  date  and  fuing  forth  the  commiflion,  did 
become  bankrupt,  which  the  Serjeant  faid  was  fufficient,  without 
fetting  forth  all  the  particulars  rec^uifite  to  make  a  man  liable  to 
become  a  bankrupt* 

To  the  third  objcSion,  that  the  queftion  referred  to  ^  former 
ixamination  which  was  not  flated,  he  anfwered,  that  there  was 
no  occafion  to  repeat  it,  becaufe  it  is  ftated  that  the  idiA  former 
examination  -was  then  and  there  read  to  him  [NblUr\  and  the 
qneiiion  being  put  to  him,  as  above,  touching  his  purchafing  the 
two  bales  of  filk,  he  did  not  give  aq  anfwer  to  the  fatisfaftion  of 
the  commiflioners. 

To  the  fourth  objeftion  he  anfwered,  by  infifting  that  MilUr 
had  not  given  a  full  anfwer  to  the  qucflion  "  Whether  or  not 
•^  he  purchafed  by  a  broker  two  certain  bales  of  China  (ilk  of 
•*  the  value  of  270/.  or  thereabouts,  mentioned  in  the  latter 
•*  part  of  his  examination,  taken  before  the  commiflioners  on 
**'  the  S3d  day  of  February  inftant,  (which  examination  was  then 
"  and  there  read  to  him)  or  whether  he  could  form  any  belief 
*•  whether  he  bought  them  by  a  broker  or  not  ?  his  [mller*%] 
•*  anfwer  being,  that  "  he  could  not  pofitively  recoiled  whether 
^'  he  had  bought  the  fame  by  a  brokec  or  not,  but  fliould  roAer 
f*  lHheve  he  ba^l  bought  the  fame  by  a  broker;"  the  Serjtani  faid 
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this  was  not  a  full  anfwer  to  the  fatisfaflion  of  the  commif* 
fioners,  and  therefore  they  committed  him ;  and  be  further  faid 
he  would  put  the  caufe  upon  this  Tingle  point,  viz.  that  the 
queilion  was  not  fully  anfwered. 

To  the  fifth  objeftion  Serjeant  Dory  faid,  he  wifiied  it  had 
not  been  mentioned  in  the  warrrant,  **  And  Jar  that  tht  Jaii 
•*  Thomas  Miller  in  other  refpeBs  nvjbehaved  nimJHfto  ike  com- 
*•  miJKoners:  but  inftfted  that  if  there  was  other  legal  caufc 
(befiaes  mi  (behaviour)  to  commit  him,  he  was  rightly  imprifoned, 
imtil  he  fhould  anfwer  allfmch  queftions  as  QiouTd  be  pat  to  him 
by  the  commifhoners,  tending  to  the  difcovery  of  the  efiate  and 
cfle^is  of  the  bankrupt. 

Serjeatit  Glynn  for  (he  commiflioners  anfwered  the  obje&ions 
very  much  to  the  like  efle£l  Serjeant  Daxry  had  done  before,  and 
therefore  I  fliall  not  make  a  needlefs  repetition. 

Lord  Chief  Juftice  De  Grey — l&y  the  old  flatutes  of  bankrupt 
of  the  34  fi?  35  Hen.  8.  and  13  Ekz.  ck.  7.  the  commiflioDen 
had  no  power  to  commit;  but  they  had  power  to  call  before 
them  perfons  to  be  examined  ^n  oath  for  the  difcovery  of  the 
bankrupt's  efiate  and  effefls ;  and  if  liich  pcribns  upon  exami- 
nation, did  noi^difclofe  the  wbc^e  truth  of  fuch  thin^  as  they 
fhould  be  examined  of,  or  deny  to  fwear,  then  fucn  perfons 
fhould  forfeit  double  the  value  of  the  goods  and  debu  by  them 
concealed. 

Thecal,  t  Jac.  1.  ci.  15.  gives  the  commii&ooers  power  to 
commit  perfons  refuting  to  be  fworn,  and  make  anfwer  touching 
t(ie  binkntpt's  efi*ite  and  cSfeOs ;  this  power  is  adopted  by  the 
Jfjii.  4^5  -''''*•  <"*•  >7-  And  by  the  5th  of  Cf#.  2.  cA.  ^o-JeS, 
16.  wltich  enacts  (amongfi  other  things)  that  it  (hall  be  lawful 
fi>r  the  commiihoners  to  examine  every  perfbn  duly  funmioned, 
or  prefent  at  any  meetiK  of  the  commiflioners  touching  all 
raatters  relating  to  the  perton  and  eSeds  of  the  bankrupt,  and 
any  ate  of  bdnkreptcy  committed  by  hrai,  wad  aifb  to  redace 
inio  writing  the  anfwer  of  fuch  perioa,  w^hich  examination  the 
party  exa.*mned  is  required  to  fubTcribe,  and  in  cafe/uch  perfoa 
ihjLl  i<iixk  to  anfwer,  or  Gall  not  ftilly  anfwer  to  the  faiisraftioB 
of  t2i«:  conmifEioners  all  lawfol  queiiioiis  put  hy  dies,  &c.  it 
ihakl  be  bwfui  for  the  comrmifBooexs  tt>  cooBiut  him  to  fiich 

f^nfoa  as  they  ttall  think  fit,  there  to  maui  without  bail  witii 
uch  perfoa  iullj/^w^  hixuelf  to  tiie  ooaaai&ouas^  and 
fuii  aafwer  make.  »)  the  farisfafttoa  of  the  coauBifioncrs,  to  aH 
ittch  (ftaeftioos  as  &aU  be  fok  to  boa,  azsd  fnbCmbe  6icii  €DC^ 
fOsafacdBsd.    This/«Mr haf  dcsadtd At aadt  to  be 

pnrfoCQ 


purfued  in  4his  matter ;  in  Perrotfi  cafe  df  co^illknient,  tLe 
quellions  put  to  him  were  in  writing;  and  he  was  coinmicted  ixfU 
til  he  (hould  anfwer  the  fame,  which  was  right. 

In  the  prefent  cafe,  MifUr  had  only  two  ways  or  rtlttrttt  to  cnl 
^le  him  to  anfwer  the  qtieftion  put  to  him,  either  by  rec(iUt&^o^ 
or  b€lief;  the  firft  is  mowUige^  atid  rtiuft  imply  tonfciotifhtfi  / 
but  in  fome  es^es  no  traces  of  a  fa3  remaih  in  a  man'«  it^eniotV 
whereby  he  c^nricolUS  the  fafi,  it  is  poffible  he  may  have  btt 
iXUnowUdge  of  it ;  and  if  he  has,  he  can  only  anfwer  that  hi 

doth  not  know^  or  cannot  fecoHiS  the  faft. ^A  ttan  may  ti* 

coUeS  tea  certain  deffrec,  and  thotigh  he  cannot  tecoHeS  at  ofit 
time,  he  may  at  another :  fuppofe  I  may  not,  or  cannot  rtcotUSt. 
yet  I  may  and  can  believe  I  did  a  certain  faft,  .becauCe  you  tell 
me  you  faw  roe  do  it;  thtn  I  believe  I  did  it,  beeaufe  t  j^v^ 
credit  to  you  as  a  perfon  o€  veracity.  How  is  it  in  courtf 
ofjuftiee,  when  a  man  fwears  he  neither  r^er^/fe^/ nor  i^ffft/^;^ 
that  he  did  fuch  a  faft ;  or  that  he  did  or  did  h6t  do-  fuch 
a  faft,  to  the  heft  of  his  knowledge^  remembrance  and  bduf?    It 

is  certainly  a  full  anfwer. A  fubfcribinff  witnefs  to  a  bond 

may  fwear  he  has  totally  forgot  that  he  fuSfcribed  his  natnt  af 
a  witnefs  thereto,  ahd  that  he  cannot  fivear  po6trv«lr  that  he  faW 
the  obligor  feaV  and  deliver  the  bond;  but  fceiiig  his  owil  hand* 
writing  lubfcribed  as  a  wftnefs  to  the  execution  thcredf,  he  ffiay 
fwear  he  believes  he  faw  the  ofcligor  execute  the  bond ;  and  fuch 
anfwer  would  be  fatisfaflary  to  the  court.  Suppofe  a  banket 
was  upon  examination  tdked  whether  he  paid  fuch  a  biil  by  caflt 
or  notes,  and  he  anfwers  he  cannot  tell,  but  his  books  may  in- 
form him,  or  his  books  may  be  loft,  and  his  clerks  gone  away 
from  him;  if  on  looking  into  his  books' he  fees  by  the  hana- 
writing  of  his  clerks  that  the  bill  appears  to  be  paid' by  calh  ot 
notes,  he  then  fwears  to  his  i^f</" accordingly  ;  but  if  his  bodk^ 
be  loft  or  deftroyed  and  his  clerk$  are  dead  or  gone;  and  he  then 
fwears  he  canfiot  tell,  or  doth  not  know  wbetner  the  bill  was 
paid  by  cafli  or  notes,  his  anfwer  is  fnll,  and  ought  to  be  taken 
as  fatisfafiory. — —So  a  tfterthant  buying  many  goods  miV  have 
forgot,  and  Cannot  recolleS  ot  be  sftHc  to  fwear  Whtftncr  htf 
bought  a  certain  particular  parcel  and  fort  of  gbods  hy  l&mfilit  ot 
a  broker.     But, 

To  come  to  the  prefent  cafe  ;  the  examination  was  to  fiod  out 
whether  the  two  bales  of  filk  were  or  were  not  the  property  of 
Cole  the  bankrupt,  fo  the  queftions  put  to  MilUr  Icem  to  be 
material. 

The  tft  queftion  is — Did  you  purchafe  by  a  broker  the  two 
bales  of  filk  ?   His  anfwer  was^   **  I  cannot  pofitively  recoUcS- 

*•  wheilicr 
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•*  whciher  I  bought  them  by  a  broker  or  not ;"  this  is  a  fuffi, 
cient  anfwer«  as  it  feems  to  me. ,  ..        « 

The  ftd  Queltion — — •*  Can  you  form  any  belief  whether 
••  you  bought  them  by  a  broker  or  not  ?*'  His  anfwer  was,  *'  I 
**  mould  rather  believe  J  bought  them  by  a  broker."  I  think 
jlhis  anfwer  amounts  to  9  degree  of  betief  fulficient  to  a!tifwer 
Avil  purpojis.  If  an  heir  at  law,  in  a  court  of  tquity,  was  to 
fwear  in  his  anfwer  that  he  r^Uher  believed  his  ^nceftor  made  aod 
}eft  a  u^ill^  the  court  would  hold  him  to  it. — I  think  in  this 
cafe  Miller  would  be  liable  to  be  convifled  of  perjury  if  it  could 
be  proved  tfa^  he  bought  the  lilk  himfelf,  and  not  by,  a 
broker. 

The  3d  Queftion — *»  Whether  or  not  do  you  behevc  you 
*'  bought  the  two  bales  of  filk  by  a  broker  7"  His  anfwer  was, 
**  I  cannot  give  any  other  anfwer/'  (that  is  to  fay.)  than  I  have 
Qow  given,  viz.  *'  I  cannot  po&tively  rtcoUed^  &c"  but  I  rather 

kli€V€.lSc. 

The  4th  Queftion—**  Whether  by  the  words  IJhonU  roAer 
**  be&eoc  Iko^gkt  them  fy  a  traier^  you  mean  that  yoo  doktac 
^^  the  two  bales  of  filk  were  bought  by  a  broker,  or  whether  you 
**  meamiofiiy,  you  do  iiefioxthtt  the  £ud  two  bales  of  filk  v^ 
«*  not  bou^  b^  a  broker  ?'*  iSUcr  refufed  to  anfwer  this  4th 
queftton«  and  thu  is  the  only  caufe  ot  committing  him ;  I  think 
in  my'coofcieiice  he  had  boore  fwom  u>  a  degree  of  beh^bd- 
ficient  to  anfwer  dvU  fMrpo/es. 

The  ooQchi&on  in  the  warrant  of  commitment  feems  to  be 
Wfoi!|g«  but  as  to  tlus  point  I  give  no  opinion ;  in  Ferret's  cafe 
the  conchifionof  the  wamnt  wasri^K. 

hktrJlUerl^iS^ikTfiiirielim^ 
hr^lrr^  the  commi&txiers  mi^  have  proceeded  to  alk  him  who 
was  his  broker,  &«•    1  aoi  of  opimon  upon  the  whole,  that 
MAt  m«ft  be  M<hmfoi  oat  ei  cuftodv.    The  other  tbrto 
wwe  of  the  laae  onaioQ.  and  Imer  was  accordingly 
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Golden  verfus  Manning  and  Peyton.    C.  B.  *^%ic^ 

Lmdon  QAMUEL  MANNING  late  of  the  city  of  Lm.  [Acarrieris 
(to  wit.)  ^  dotty  inn-holdcr,  and  John  Peyton  late  ol  the  fame  ^"^^" 

p[acc  inn-holder,  were  attached  to  anfwer  Sickard  i^Ie  U  Ae 
Golden  in  a  plea  of  trefpafs  on  the  cafe,  &c.  and  whereupon. general  co^e 
the  &id  Ricnard  Golden  by  Richard  Rudd  his  attorney  com-  ofWitwdtfo 
plains,  that  whereas  the  faid  Samuel  and  John  now  are,  and  for  ^     ^ 
divers  years  laft  paft  have  been,  common  carriers  to  carry  goods,  Deciantbo. 
wares  and  merchandizes  from  the  town  of  Birmingham  m  the  ^^^A.^******  *• 
county  of  Warwick  to  the  city  of  London^  and  the  faid  Samuel  ^j2*S 
and  jfohn  whilil  they  were  and  continued  common  carriers  as 
aforefaid,  that  is  to  fay,  on  the  loth  day  of  May^  in  the  year  of 
our  Lord  i/Ti,  at  Birmingham  aforefaid,  did  receive  into  their 
care  and  cifitody  two  pieces  of  filk,  confiAing  of  divers,  (to  wit) 
11^  yards  of  the  value  of  3o/«  in  good  order  and  condition* 
being  the  property  of  the  faid  Richard  Golden^  to  carry  the  fame 
fafely  from  the  faid  town  of  Birmingham  to  the  city  of  London 
aforefaid,  and  to  deliver  the  fame  to  the  ufe  of  the  faid  Richard 
Golden  J  at  the  houfe  of  one  Samuel  Ireland  in  Prince* s-Jlreet 
SpittaUjields^  JLondon^  that  is  to  fay,  at  London  aforefaid,  in  the 
parifh  of  Saint  Mary  U  Bow  in  the  ward  of  Cheap.    'And  the 
faid  Samuel  and  John  on  the  fame  day  and  year  at  London  afore- 
faid, in  the  parilh  and  ward  aforefaid,'  did  undertake  to  carry 
and  deliver  the  faid  pieces  of  filk  in  manner  aforefaid,  for  a 
reafonable  re%vard  to  oe  paid  them  by  the  faid  Richard  Golden: 
neverthelcfs,  the  faid  Samuel ^nA.  Jfonn  have  not,  nor  hath  either  breach, 
of  them  taken  care  to  carry  and  deliver  the  faid  pieces  .of  filk  NegHftncctn. 
in  manner  aforefaid,  but  have  and  each  of  them  hath  hitherto  "iJ!.**  ^*'* 
entirely  omitted  and  negle£led  fo  to  do,  fb  that  the  faid  pieces  of 
filk»   nor  any  part  thereof  have  ever-  hitherto  come  to  the  faid 
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Richard  Golden  or  to  his  ufe.  And  whereas  the  faid  Samuel  and 
John  fo  being  common  carriers  asaforcfaid,  on  the  day  and  year 
laft  aforefaid,  at  Birmingham  ai'orefaid,  did  receive  into  their 
care  and  cuftody  two  oibcf  pieces  of  Clk  confillijig  of  divers, 
(to  wit)  119  yards  of  the  vahicof  30/.  in  ffood  order  and  con- 
dition. Being  the  property  of  the  iaid  Richard  Golden,  to  cany 
the  fame  lafely  from  the  town  of  Birmingham  to  the  city  of 
London,  and  to  deliver  the  fame  in  good  order  and  condition, 
and  within  a  reafonable  time,  to  the  ufe  of  the  faid  Richard 
Golden y  at  the  houfe  of  one  Samuel  Ireland  weaver  in  Princes-Jlreci 
Spittal'Jidds  London,  that  is  to  fay,  at  London  aforefaid,  in  the 

f>arifh  and  ward  aforefaid ;  and  the  faid  Samuel  and  John  on  ihc 
ame  day  and  year  a^  London  aforefaid,  in  the  parilh  and  ward 
aforefaid,  did  undeitake  to  carry  and  deliver,  the  faid  laft  men- 
tioned pieces  of  filk  in  manner  aforefaid,  for  a  reafonable  reward 
to  be  paid  them  by  the  faid  Richard  Golden;  neverthelefs  the 
/aid  Sajtiuel  and  John  did  not  witliin-  a  reafonable  time  take  care 
to  cany  and  deliver  the  faid  laft  mentioned  pieces  of  filk  inraan- 
uer  aforefaid,  but  delayed  the  deliveung  of  the  faid  laft-  men- 
tioned pieces  of  (ilk  an  unrcafonable  time, , (to  wit)»for  the  fpacc 
of  a  yeai*,  and  behaved  themfdv<i&  fo  negliffently  in  the  cuflody 
and  care  of  the  f4id  filXs.  that  for  want  of  due  care  in  them  and 
their  ierv^ts.in  that  behalf,  (he  faid  laft  mentioned  pieces  of 
fjJk  were  damaged,  and  reixdered  of  no  value  to  the  faid  Bichari 
Golden.  And  whereas  on  the.ioth  day  of  May  in  the  year  of  our 
iJord  1771,  at  London,  (to  wit)  in  xlie  parifti  and  ward  afore- 
faid, in  confideration  that  the  faid  Ricltard  Golden,  at  the  (peciil 
inftance  and  requeft  of  the  faid  Samuel  and  John,  had  dehverel 
to  the  faid  Sam^uel  ^nd  John  divers  other  goods  and  chauels,  (ta 
wit)  two  other  pif^ces  of  filk  of  the  iwLi Richard-Golden  of  the 
vjilue  of  30/.  to  be  fafely  and.fecurely  carried  and  conveyed  from 
Bir  mine  nam  aforefaid  to  the  city  of  London;  and  there,  (to  wit) 
at  (jOnaoH,  to  be  (af^cly  and  feeurelv  delivered  in  a  reafonable  time 
to  the  ufe  of  the  faid  Richard  Golden,  at  the  lioufe  of  one  Samud 
Ireland  1  n  Prince s-Jlreel,  SinttaLJields,  London,  for  a  reafonable  re- 
ward to  be  thejreiorc  paid  by  the  faid  Richard  Golden  to  the  faid 
Samuil  and  John,  they  the  faid  S(tmuel  and  John  undertook  au^ 
faithf44lly  promifed  the  faid  Richard JGolden  fafely  and  (ecarely  to 
carry  and  coiivey  the  faid  laft  mentioned  goods  -and  chiMels  from 
BirmingJiam  aibrefaid  to. London  afbreiaid,,  ami  there  fefelyand 
feeurelv  to  deliver  the  fame  in  a  reafonable  time  to  the  ufe  of 
the  faia  Richard  Goldeti,  at  the^iouCe  of  the  faid  Samud-  Irdaxd 
ill  Princex-flreet^Sfnttal-fidds,  London:  and  although  the  faid&- 
muel  and  John,  on  the  fasse  day  and  ytzx  ^  Birndnglum  aibrefai^f 
had  and  received  the  ^i4  goods  and  chattels  to-  carry,  convey  and 
(kliver  as  aforefdid,  yet  tbc  (aid  <Sa«iW  and  Jobm^  aoc  regardiiy 

.     ..  dwir 
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their  aforefaid  promife  and  undertaking,  but  contriving  and 
fraudulently  intending  craftily  and  fubtily  to  deceive  and  defraud 
the  faid  Richard  Golatn^  in  this  behalf,  have  not  yet  fafely  and 
fecurely  carried  and  conveyed  and  delivered  the  faid  gooas  and 
chattels  or  any  part  thereoi  to  the  ufe  of  the  faid  Richard  Golden^ 
at  the  houfe  of  the  faid  Samuel  Ireland  in  Princes  Mr ett^  SpiUal» 
Jieldsy  London,  or  in  any  other  manner  to  the  faid  Richard  Golden 
or  to  his  ufe,  although  a  reafonable  time  for  the  delivery  thereof 
hath  long  fince  elapled,  and  although  to  do  this  the  faid  Samud 
and  John  afterwards,  (to  wit)  on  the  firft  day  of  November  in  th^ 
year  of  our  Lord  1772,  and  very  often  both  before  and  afterwards 
at  London  aforefaid,'in  the  parifli  and  ward  aforefaid,  were  requell« 
,  cd  by  the  faid  Richard  Golden:  but  they,  fafely  and  fecurely  to  car- 
Ty,  convey  and  deliver  the  fame  according  to  their  promife  and 
undertaking,  have  hitherto  wholly  refufea  and  flill  doth  refufei 
whereupon  the  faid  Richard  Golden  fays  he  has  damage  to  the 
amount  of  40/.  and  thereof  he  brings  fuit,  £s?c.  * 

And  the  faid  Samuel  and  John,  by  Carey  Bayle\  their  attorney.  Pica, 
come  and  defend  the  wrong  and  injury,  when,  (3c,     And  as  ^o.'^^u^?^ 
the  firft  and  fecond  counts  in  the  faid  declaration  mentioned  fay  fccondco«nti 
that  they  are  not  guilty  of  the  premifes  above  laid  to  their  charge 
in  manner  and  form  as  the  faid  Richard  hath  above  thereof  com-  Didmtpn* 
plained  againft  them,  and  of  this  tliey  put  themfelves  upon  the  *"/*•»•  »tk« 
countr}',  &c.  and  the  faid  Richard  Golden  doth  the  like,  CsTc.  And  as       *®*^ 
to  the  l^ft  count  in  the  faid  declaration  mentioned,  the  hxASamuel 
znd  John  fay  that  they  did  not  promife  or  undertake  in  manner  and 
form  as  the  faid  Richard  hath  above  thereof  complained  againft 
them,  and  of  this  they  put  themfelves  upon  the  country,  i^c, 
and  the  faid  Richard  Golden  doth  the  like,  0c. ;  therefore  to  tiy 
the  faid  feveral  iffues  between  the  parties  aforefaid,  the  flieriffs' 
are  commanded  that  they  caufe  to  Qome  here  on  the  morrow  ol 
the  purification  of  the  bleffed  Mary  twelve,  G?c.  by  whom,  C^f. 
aiul  who  neither,  l^c,  to  recognize,  £s?c.  becayife  as  well,  fi?^. 

Upon  the  trial  of  this  caufe  a  vcrdift  was  given  for  the  plain*  Cafe  ftatcd  for 
tiflF,  with  damages  and  cofls,  fubjeft  tq  the  opinion  of  this  court  J^^***"*^ 
gpon  the  following  cafe,  flated  in  thefc  words,  (viz,).  It  ap-     *  "*"' 
pearing  upon  the  trial  of  this  caufe  that  the  defendants  were 
common  carriers  froiji  Birmingham  to  London:  that  on  the  7tb 
day  oi  June  1771,  they  received  a  box.  containing  two  piecei  of 
filk  confifting  of  119  yards,  direfted  to  Mr.  Samuel  Irdandt 
Princes  Jlreet^  Spittal -fields^  LoMon :  that  the  box  came,  to  ihc 
defendants'  warehou{e  in  London^  on  the  8th  oif  Junt  followini;,. 
with  no  legible  direftions  upon  it,  where  it  remained  for  the 
fpaceof  a  year;  at  whiqh  tinie  the  plaintiff  and  Ircldf^  fetiling, 
tbeir  aacAunts  together,  difcovered  the  miflake.ot  this  box  bj»ving 
beffiifeniTSy  the  RrmnghamcosLcht  and  of  it's  not  bexDg  delivered; 
*     ^  I  upon 
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Itpon  which,  plaintifTand  Irdand  went  to  the  w^arehoufe  tni 
found  the  box,  and  upon  opening  it,  a  leuer  of  advice  from  tht 
plaihtiflfto  him  f/r^an^]  was  found  therein  ;  and  the  filks  then 
appeared  to  be  damaged  to  the  amount  of  129/.  14J.  and  for  iliat 
reafon  plaintiff  and  Ireland  refufed  to  take  the  box  and  (ilks  upon 
their  being  offered  to  them,  and  the  defendant  Manning  refufed  to 
make  any  Tatisfa£lioh  for  the  damage ;  that  the  defenoanta  before 
the  faid  time  neither  deliver^  the  goods  nor  gave  any  intelli- 
gence to  Trdand  of  the  arrival  of  the  box  at  the  warehoufe  \  that 
the  name  of  Samuel  Ireland^  and  place  of  his  abode  appears  in  t 
printed  book,  being  a  dire£kory  containing  the  namei  ana  places  of 
abode  of  merchants  and  traders,  which  book  they  the  delendants 
had  in  their  warehoufe,  that  the  wayJ/Ut  in  the  defendant's 
cuSbdy  and  poffeQion  contained  the  name  ot  Samuel  Ireland  and 
no  further  dire£lions,  that  no  inquiry  was  made  at  the  defend- 
ant's warehoufe  at  Birmingham  of  the  plaintiff  to  know  where 
Ireland  lived,  nor  Was  any  inquiry  made  according  to  the  di« 
.  reiGtbry,  and  that  defendants  hire  a  porter  at  a  ftat^  falary  by 
the  week  to  Carry  oiit  goods  which  come  by  their  coach,  and 
receive  the  porterage  of  fucb  goods  as  are  fern  out  by  the  laid 
porter. 

'The  queftion  for  the  opinion  of  the  court  is,  whether  under ' 
the  tircumftances  of  this  cafe  the  plaintiff  \t  intitled  to  recover  ? 

71  Walker  for  the  plaintiff. 
J.  Burland  for  the  defendants. 

In  the  debate  of  this  cafe  at  the  bar,  Serjeant  Waller  for  the 
plaintiff  infifted,  that  it  was  the  duty  of  the  defendants  to  ha\'e 
carried  and  delivered  the  filks  in  a  reafonablc  time  after  they 
received  the  fame  at  their  warehoufe  in  Birmingham^  to  Samuel 
Ireland 9i  his  houfe  in  Princesjireet,  Spitial-Jields^  London^  accord- 
ing to  the  dirc£lion  ;  that  when  a  carrier  receives  goods  to  carry 
and  deliver  them  to  any  perfon  at  any  certain  place,  he  thereby' 
undertakes  to  do  what  tne  owner  of  the  goods  himfelf  wsft  to 
do  and  intended  to  have  done;  and  the  carrier  is  anfwerable  if 
any  damage  or  lofs  happen  through  his,  or  his  fer\'ani*S  He^gji- 
gence  or  want  of  due  care,  or  aoth  not  tariry  and  deliver  tibc 
fame  to  iYit^.perpm^  or  at'  the  place,  according  to  the  dire3iob« 
and  this  is  by  the  rules  and  principles  of  the  common  law  y  the 
AHeya^i.  carrier  is  intrufied  with  the  goods  to  carry  9nd  deliver  tl^em  to 
the  ufe  of  the  proprietor  thereof,  in  a  realoiiable  time,  he  con- 
tratb  to' execute  that  truft  for  a  reafonable  reward  to  ht  paid- 
hhn,  and  if  he  be  guilty  of  a  breach  of  Ma/  truft' and  cnntlid, 
he  is,  by  law,  anfwerable  to  the  owner  in  damages.— In  chi$  *ca|^ 
the  defendants  have  been  guilty  of  great  negligence,  for  Artr; 
nettber  delivered  the  filks  to  Samuel  Irebnd  at  his  ho^tf'iM 
6  |ijri 


Taimitt  Tb&m  13  G£o.  III.  1773.  43S 

pi\'^  bim  any  intelligence  of.  the  arrival  of  the  box  at  the  (k« 
fcndant*s  warehoufe  in  London  ;*an(l  therefore  S^xysuiiWalkir 
prayed  judgment  for  the  plaintiff. 

Serjeant  Glynn  i  contra^  for  the  defeildant^i  Conten^ei]«,  That 
MrhcQ  xYicy  received  the  goods  at  their  warehoufe  In  Birmingham^ 
they  only  undertook  to  carry  them  from  thence  to  their  ware- 
hoiife  in  London  and  no  further,  and'  that  it  Was  the  duty  of 
Ireland  the  confignee,  upon  the  arrival  of  the  goods  at  Londm^ 
to  have  then  fent  and  inquired  for  the  fame,  according  to  ihe  ad« 
vice  thereof  which  he  mud  have  received  from  his  correfpon* 
dent  the  plaintiff  at  Birmingham^  as  is  the  confiam  and  invari*  . 
able  cuRom  and  ufage  amongft  merchants  and  traders^  both  ia 
re'fpcii  to  foreign  and  inland  trade  and  commerce. 

But  if  what  is  infifted  upon  for  the  plaintiff  be  law^  eveiy 
carrier  of  goods  to  London ,  mud  not  only  provide  porters  for  light 

![oods»  but  waggons  and  barges  for  the  carriage  of  heavy  floods 
rom  their  refpefUve  warehoufes  to  all  places  within  the  bOljB  of 
monaliiy,  but  this  is  not  the  ufage,  nor  is  it  prafli cable.  That 
the  defendant^  could  x^ot  give  intelligence  of  the  arrival  of  the 
goods  to  heldndy  becauCe  there  was  no  legible  direfiion  on  tb< 
box,  as  the  cafe  ftates.  So  he  prayed  judgment  ior  the  « 
dt^fendant. 

Caria.  We  are  to  dctermineihis  cafe  upon  the  fa£b  and  par* 
ticular  circnmiUnccs  therein  flated,  fo  there  is  no  neceflky  for 
us  to  confider  of  the  laws  in  general  fefpefiing  carriers.-— *-It  is 
fiated  to  us,  that  thefe  defendants  hire  a  porter  at  a  flated  fidary 
by  the  week,  to  carry  out  goods  which  come  by  their  coach,  andi 
receive  the  porterage  of  fuch  goods  as  are  fent  out  bv  /ia/porter ; 
therefore  we  appreTiend  we  are  bound  to  fay,  that  tne  defendaxus 
were  obliged  to  fend  the  goods  by  their  porter  to  be  delivered  at 
Samtul  Ireland^  houfe  in  Princes-Street  Spittal fields.  accordiAg 
to  the  direction,  and  the  promt fe  and  undertaktng  laid  in  the 
declaration;  as  the  defendants  conflantly  kept  a  pprter  for  this 
purpofe,  they  engaged  and  fpecially  undertook  [in  ^his  particular 
cafe]  .to  dehver  the  goods  to  Mr.  Irdand^  by  theii^  porter. 

Tber^  can-be  no  do^bt  but  carriers  are  obliged  ^to  fend  notice  Owen.  |7«; 
to  perfons  to  whom  goods  are  dire£led,  of  the  arrival  of  thofe 
goods  within  a  reafoijilble  time,  and  muft  tak^  fpecial  care  that 
Uic  goods  be  delivered  to  the  right  perfon.  It  was  by  the  n^* 
Ijgence  of*  th^  defendants  that  the  dire£li6n  of  the  box  was  ob- 
liu:|ated.  The  mafter  of  a  Ilage-coach  takes  a  greater  price  for 
tlye  carriwe  of  goods  than  other  carriers,  fo  is  certainly  bound 
either  to  i^nd  out  the  goods  fjrom  his  warehoufe  in  Lonaon  to  he 
^cft.  III.  F  t  delivtKd 
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delivered  to  tlie  perfons  to  whom  the  fame  are  dircfied,  or  ta 
fend  fioti'ce  of  the  arrival  thereof  within  a  reafonable  time;— 
If  the  defendants  in  this  cafe  were  to  be  afkcd  in  what  manner 
the\'  ufu'ally  deliver  ihe  goods  at  London^  they  would  anfwer, 
*'•  We  always  keep  a  porter  at  London  by  whom  we  fend  out  the 
'*  goods  to  be  delivered  to  the  perfons  to  whom  the  fame  are 
•*.  direfted ;"  our  opinion  is  confined  to  this  particular  cafe  only. 

Judgnient  for  the  plaintiff, 
a  Black.  Rep.  Boftock  vcf/us  Saundcrs  and  others.     C.  B. 

9I2.S.C.  *^ 

Trefpafi  lies  T* RES  PAS S  zji  et  armis,  for  breaking  and  cfntering  the 
againft  an  "*•  plaintiff 's  dwclling-houfc,  and  continuing  therein  for  the 
y^'[^  ®^"'  fp'ace  of  twelve  hours,  without  the  leave  and  againft  the  unll  of 
and  entering    ^^e  plaintiff,  and  difturbirig  him  in  the  quiet  and  peaceable  pof- 

the  plaintiff's  feffion  thereof  to  his  damage  of  xoo/.- Iffue  being  joined  upon " 

hoafe,undera  (j^g  general  plca  of  not  guilt)\  this  caufe  was  lately  tried  betore 
wmillnon-  Lord  Chief  Juflice  De  Grey,  when  a  verdift  was  found  for  the 
ers  of  excifc,   plaintiff,  and  lOo/.  damages,  fubjeft  to  the  opinion  of  the  court 

obtained  UDOU  this  Cafc. 

upon  the  de-     * 

fendani*8  own  information  that  he  fufpedlcd  ttai  were    concealed  m  or  about  the  plaintiff*!  boofe} 

where  no  fuch  goods  are  found.  [^See  Boot  v  Coopif  &  aU  ched  i  Term  Rtf.  K.  ^.535.  c«n/ri«] 

The  defendant  being  an  officer  for  the  duties  of  excife  on  the 
22d  of  OHober  1772,  upon  oath  made  by  himfelf  before  two 
commiffioners  of  excife,  that  he  iiad  caufe  to  fufpeft  and  that 
he  did  fufpeft  that  tea  was  fraudulently  hid  and  concealed  in  or 
about  the  hbufe  of  the  plaintiff  in  Hatton-Jbrett^  London^  ob- 
tained a  warrant  from  the  fame  commiffioners  in  the-  following 
words,  viz. 

Chief  office  of  excife  in  luOnAon  for  the  duties  of  excife^  &c. 

The  waitant,  ,  **  Whereas  John  Saundcrs  one  of  the  officers  for  his  raa- 
"  jefty's  duties  of  excife  hath  this  day  made  oathhefore  us  com- 
*  **  miffioners  of  excifc  that  he  hath  caufe  to  fufpeftj  and  that  he 
"  doth  fufpeft  that  tea  is  fraudulently  hid  and'  concealed  in 
'*  fome  place  or  places  in  or  about  the  houfc'  of  Hairy  BofiocK 
**  of  Hattonjlreet,  merchant,  within  the  limits  of  the  chief 
•'  office  aforefaid,  with  an  intent  to  defraud  his  -prefcnt  majefty 
**  of  his  duties  thereon :  fetting  forth  in  and  by  his  faid  oath  the 
«*  ground  of  his  fuljpicion,  and  the  fame";  appearing  to  us  to  be 
*•  reafonable  ground  of  fufpicion  ;  wc  therefor.e  by  virtue  of  the* 
**  power  and,  authority  to  usT given,  dor*  judge  it  reafonable,  awf 
••  by  this  preicrit  warrant  under  our  hajid«  and  feals,  do  autho-' 

*•  riz* 
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"  rize  and  impowef  the  faid  John  Saunders  to  enter  ifito  all  and 
"  every  room  and  place  in  and  about  the  faid  houfe»  and  thc^ 
*'  out-houfes  thereunto  belongings  and  to  feize  all  fuch  Ua  and, 
**  other  goods  liable  to  the  duties  of  excife,  or  inland  duties 
"  upon  cofftt^  tea^  &c,  as  he  (hall  find  fo  fraudulently  hid  an({[ 
"  concealed,  as  forfeited  to  bis  Majefty's  ufe,  together  w.ith  all^ 
*•  the  cafks  or  other  veffels  and  things  wherein  the  fame  (hall  be 
"  contained ;  and  all  condables  and  other  his  Majefty's  officers 
"  are  hereby  authorized  and  required  to  be  aiding  and  afTifting 
*'  to  him  in  the  execution  hereof,  and  for  fo  doing  this  (hall - 
•*  be  to  him  and  every  one  qf  them  a  fufficient  warrant.  Given 
"  under  our  hands  and  feals  this  twenty-fcfvcnth  day  of  03ober^. 
**  in  the  year  of  our  Lord  one  thouiand  feven  hundred  and 
••  feventy-two." 

A.  Lucas. 

R.  Stonhewer. 

The  officer  Saunders  by  virtue  of  this  warrant  entered  the 
plaintiff's  houfe,  ^nd  fearched,  but  found  no  tea  or  other  goods 
liable  to  excife  in  the  plaintiff's  houfe. 

The  queftion  is,  whether  the  plaintiff  is  intitled  to  recover,  Serjieant  Bur- 
and  arifes  upon  thtJlatuU  of  the  loth  of  Geo.  i.  cA.  lo.  Ji^.  13,  *?"<*  ^<*' P^5***- 
wherety  it  is  enafted  that  if  any  officer  Ihall  have  gaufe  to  ^^  x/ccL 
fufpeft  that  any  c<?^,  tea^  &c.  is  fraudulently  concealed  in  any  3, 
place,  either  entered  or  not  entered,  then,  if  fuch  place  be  within 
London  or  the  bills  of  mortality,  upon  oath  made  by  fuch.  of*, 
ficer  before  two  commiffioners  for  the  duties,  fetting  forth  the 
ground  oi  his  fufpicion,  the  commiffioners  may,   by  warrant, 
authorize  the  officer,  by  day  or  by  night,  but  if  by  night,  ii^ 
the  prefence  of  a  peace  officer,  to  enter  into  fuch  places,  and  tQ 
feize  and  carry  away  all  the  coffee,  tea,  &c.  which  they  (hall  find 
fo  fraudulently  concealed,  as  forfeited  for' the  King's  ufe,  toge- 
ther with  the  nags,  &c.  and  if  any  perfon  fhall  hinder  the  of- 
ficers from  entering  fuch  places,  or  in  feizing  or  carrying  away 
fuch  co^ee,  tea,  (3c.  the  offender  (hall  forfeit  100/. 

Saunders  the  officer,  upon  his  own  oath  of  fufpicion  that  tea 
was  fraudulently  concealed  in  the  plaintiff's  dwellmg-houfe,  ob* 
tains  the  warrant,  and  by  virtue,  or  under  colour  thereof  .enters 
the  plaintiff's  houfe,  together  with  the  other  defendants  his 
af&flants,  they  fearch  the  houfe  but  without  fuccefs,  for  they 
found  nothing,  the  fufpicion  was  groundlefs;  and  now  the  quel- 
tion  is,  whether  the  plaintiff  (hall  have  this  a£lion. 

It  was  not  proved'  at  the  trial,  nor  is  it  (lated  to  the  court». 
what  the  ground  or  caufe  of  fufj^icion  was,  that  Saunders  liad 

F  F  2  when 
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when  he  fwore  be  had  caufi  to  fulbeCl  that  ica  was  fnudukntif 
hid  and  concealed  In  the  plaintiff  s  houfe,  thai  does  hot  appear 
to  the  ccfurt,  they  [at  the  exci(c^fiiceT  have  printed  forms  of 
thefe  informations  and  warrants  with  blanks  always  ready  to  be 
filled  up  occafionally  with  the  names  of  wbatfoever  perfons  they 
are  pleafed  to  fufpea  ;  the  form  of  the  oath  of  infomxalion  r«ns 
thus,  viz.  "  J.^.  maketh  oath  that  he  hath  caufe  to  fufpeft  and. 
"  doth  fufpcgi  that  ira  is  fraudulently  hid  and  concealed  ia, 
••  feme  place  or  places  in  ot  about  the  houfe  of  C  D**  and 
thereupon  a  printed  blank  warrant^  is  filled  up ;    then,  awijr 
goes  the  ofTicer  with  the  warrant  and  his  mynnidons  with  hitn, 
^hd  enter  the  houfe  of  C,  D.  hy  day  or  by  nieht.  with  a  peace* 
officer  (perhaps  an  ignorant  drunken  peiit  confiMeJ  they  ranfack 
the  whole  hoofe,  fearch  ever)'  rooifi,  cheft,  cupboard  and  drawer, 
in  it. 

1  apprehend,  all  thefe  fummary  jurifdiftions  given  by  afl  of 
parliament,  are  to  be  c^nlirucd  and  nieafured  by  the  rules  aid 
pinciples  of  the  common  law,  for  leges  ipfa  cupiunt  ui  jure 
Tfgantur. 

How  is  the  law,  as  to  granting  warrants  by  juftices  of  iha 

peace,  to  fearch  for  flolen  goods  and  feizing  them  ?     They  are 

not  to  be  granted  without  oath  of  a  felony  committed,  and  tint 

the  party  complaining  hath  probable  caulc  to  fufpecl  they  are  til 

Juch  a  houfe  or  place,  and  dojiieib  hh  reafons  fin Juch  Juffi6$^. 

The  execution  of  thcfe  warrants  depends  upon  the  event,  mz.  it 

is  lawful   if  the  goods  are  there;  unlawful,  if  not  fhere;  and 

although  the  juflicc  of  peace  who  granted  the  warrant  and  the 

'     officer  who  executed  it  may  juftify  in  trefpafs^  vet  the  perfon 

who  makes  the  information  cannot  juftify,     2  li.  H,  PL  C4fr4n. 

150,  151.     2  IVil/bn^  291,  292. 

.•        ' 

Saunders,  in  this  cafe  is  both  the  informer,  and  ^ the  officer 

who  executes  the  warrant  of  the  commifTioners  to  fearth,  upon 

a  pretended  fufpicion  that  tea  was  fraudulently  concealed  io  tha 

plaintiff's  houfe,  but  no  gro»nd  or  caufe  of  luch  fufpicion  wa< 

proved  upon  the  trial,  or  appears  to  the  court,  and  therefore  this 

informer  and  his  affiftants,  by  law,  muft  anfwcr  for  the  tre^i 

they  have  committed,  without  any  caufe  whatever. 

^  The  perfon  whofe  houfe  is  fearched  muft  not  refift  under  ikf 
penalty  of  tool,  be  he  ever  fo  fure  and  certain  tlat  he  hit  n^ 
fuch  tning  as  any  tea,  coffee^  &c.  in  or  about  his  houfe ;  but  M 
the  peril  of  this  penalty,  he  muft  peaceably  and  quietljr  fubi&i( 
to  Wve  every  room,  cupboard,  clofet  and  drawer  in  histeafc 
opened  and  ranfacked,  and  all  his  private  affairs  pryed  iMO,  kf 

any 
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njr  little  excife-offiter  who  it  pleafcd  to  make  fuch  an  oath  as 
n  the  prefent  cafe;  what  a  terrible  condition  z\tEn^liJhmcn  re- 
luced  tOt  if  the  plaintiff  cannot,  by  law,  recover  !atista£lion  for 
be  iztjiuy  which  hath  been  done  to  him ! 

The  officer  is  the  informer,  to  whom  the  warrant  is  to  be 
;raiited«  and  by  whom  it  is  to  be  executed  according  to  the  a£i 
\i  parliament ;  he  is  a  mere  volunteer,  ,and  is  the  pcrfon  whom 
he  ftatute  has  pointed  out  to  majce  fatisfaflion  if  he  does 
mrong;  he  doth  not  Hand  in  the  light  qx  fituation  of  a  Oieriff 
rr  other  law  officers,  who  are  bound  to  execute  writs  and  proceis 
flbing  out  of  the  King's  courts,  without  knowing,  or  being 
>en^ittcd  to  examine  whether  the  fame  ilfued  legally  and  re* 
plarly  or  not,    ^ 

The Jlatute  of  12  Car,  2,  ck,  19.  to  prevent  frauds  and  con- 
:ea)ments  of  the  King's  cuftoms  and  fubfidics,  was  the  firft  4^? 
kvhich  gave 'fuch  power  to  enter  houfcs  to  fcarch,  &c.  but  by 
f<S.  4.  it  is  provided  that  if  the  inForination  whereupon  any 
boufe  (hall  be  fearched  {hall  prove  lalfe,  the  party  injured  (hall 
recover  his  full  damage^i  and  c^il^  againft  the  informer  by  adion 
of  trefpafs. 

The  fiatute  of  13  0  14  Car.  2.  cA.  tt.Jtff.  32.  gives  the  writ 
of  affifianct^  and  enaf^s  tliat  all  perfons  aiding  and  aflfifling,  &c. 
mail  be  faved  harmlefs ;  but  it  lias  been  rcfolvcd  that  whoever 
enters  by  fuch  writ  of  affi fiance^  if  he  finds  nothing,  he  is  a  tref- 
paflTer  ah  initio.  This  a£l  of  10  Geo.  1.  now  under  confideration 
(having  followed  one  or  other  of  the  faid  afts  of  Car.  2.}  has 
pointed  out  the  perfon  who  (hall  be  anfwcrable  in  trefpafs  if  his 
information  proves  falfe.  The  defendant's  information  in  the 
prefent  cafe  has  proved  falfe,  an^l  if  he  is  not,  by  law,  anfwerable 
to  the  plaintiff  in  damages,  the  liberty  of  this  country  will  have 
received  a  moft  feverc  blow,  and  every  nian*s  houfe,  from  the 
higheft  to  the  low  eft,  will  be  open  to  e?tcife  and  cuftom-houfc 
omcers;  the  defendant  have  done  wrong,  and  there  is  no  cafe  in 
the  law  wherein  a  man  ihall  take  advantage  of  his  own  wrong, 

Serjeant  Walker  for  the  defendants — It  is  a  generni  principle  of 
law  tbat  where  any  oiHcer  a6ls  gnder  the  command  of  a  court 
ofjuftice,  or  of  a  jud^e  or  magiflrate  who  has  jurifdi6lion,  the 
perfon  commanded  is  juftifiable.  In  trefpafs  againft  the  (hcriff,  it 
IS  enough  for  his  juftification  to  (hew  a  writ :  To  it  is  in  the  cafe 
of  his  bailiff  or  officer ;  with  this  difference,  that  the  (heriff  muS 
ihew  the  writ  was  returned,  if  returnable ;  the  bailiff  need  not, 
^caufe  it  is  not  in  his  power.  1  &i/i.'4o8,  409.  The  fame 
tule  holds  in  criminal  cafes,  Moort  408.  BrougfUon  verfus  Mdr 

FF  3  Jhot^ 
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flioe^  **  Falfc  imprifonment  by  Broughton  3g3Lin{i  Mul/hoe,  wbf 
'*  juftified,  bccaufethe  plaintiff  being  in  the  prefencie  oiF  a  jtt^« 
**  of  the  peace,  the  ju/tice,  not  having  oppOrtunrt'y  to  examine 
••  him,  comm^^nded  the  defendant  to  take  him  into  his  cufiody 
•'  and  Safeguard  until  the  next  day,  which  he  did,' being  f^n^t, 
*'  which  is  the  fame  imprifonment :  and  this  was  Wd  a  jjocd 
■'  juftifi cation  without  alleging  the  caufe  which  tte  JidJIicehi 
"  for  imprifoning  the  plaintiff,  and  without  Ihewing  a'  warraA 
*'  in  writing*  becaufe  in  the  prtfenu  ol  t\it  jiifiice;  and  the 
**  juftification  is  as  proper  for  any  other  man,  as  it  is  for  tbcfi!i. 
**  Jlabk.**  I  cite  this  cafe  to  Ihew  that  where  ihcjujlice'h^  ja- 
tildiftion  to  command  the  conftabU^  he  might  juflify  althoug^f 
ihtjii/iice  had  done  wrong,  for  he  was  bound  to  obey  the  com- 
tnana  of  thejtf/?7C^  whatever  was  the  caufc  ;  fo  it  is  alfo  with 
regard  to  the  execution  of  warrants  when  the  magiflrate  is  ab- 
fent.  The  officer  muft  give  credit  to  the  ■  command  or  varrant 
,  of  the  magiflrate,  and  can  no  more  difpiite  his  authority  than 

the  fheriff  can  difpute  the  authority  of  this  court.  14  Hen.  8. 
16.  a.  1  Veiit.  273.  io  Rep,  76.  h.  The  cafe  oftlumarjhdfaiy 
5.  P.  Freeman  407. 

In  the  prefcnt  cafe  the  warrant  is  dircftcd  to  the  oSBcer  Saun- 
ders the  defendant,  who  is  bound  to  obey  the  commiffioncrs  who 
have  igiven  the  fame  under  their  hands  and  feals  :  but  it  is  ob- 
jecled,  why  docs  jiot  Saunders  fliew  the  information  ?  I  anfwer, 
It  is  not  in  his  power,  the  commiflTioners  have  it,  and  their  war- 
rant IS  fufficicnt  to  juflify  him- 

But  it  is  alfo  objefled,  that  Saunders  the  officer  gave  the  in- 
formation of  his  ground  of  fufpicion,  arid  therefore  ought  to 
fhew  it;  I  anfwer,  *  that- when  Saunders  md^ei  the  information 
upon  oath,  it  then  became  the  fufpicion  of  th^  magiflrates  the 
commifTioners,  with  whom  the  legiflature  have  intrufled  the 
authority  to  grant  the  prefcnt  warrant  there^jpon  to  fearch  the 
plainiifTs  houfe  for  concealed  tea^  &c,;  the  warrant  is  com- 
pulfory,  and  not  diflinguifhable  from  any  other  warrant  of  a  ma- 
giflrate having  jurifdiaion  given  by  aft  of  parliamcpt  to  grant  a 
warrant  in  any  particular  cafe;  it  is  upon  thw  ground  I  argue 
that  Saunders  was  obliged  to  obey  the  command  of  the  commif- 
fioncrs and  execute  the  warrant,  and  is  juilificd  thereby  whether 
he  tound  any  tea  concealed  in  the  plaintiff's  houfe  or  not. 

Gould  Juiltice — Surely  Brother  Walter  your  client  might  have 
iheWn  'th^  information  and  the  ground  of  bis  fufpicion  at  the 
trial,  if  he  ha'i  thought  fit. 

Jf^alifr  Sefjcant--Wbai;eYir  was  the  ground  of  fu^pioon 
VfHtrtii^on  iM  iaiagiflrafc'  aQed,  thi  ofJEcer  need  not  fhew  it  to 
^^'        ^  &  '  -  the 
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the  court,  he  cannot  be  a  witnefs  becaufe  he  k  a  defendant,  axui 
if  the  warrant  will  not  proteA  him,  he  is  without  defence. 

I 
Serjeant  Burland  in  reply — I  admit  that  if  a  confiable  or 
other  officer  a3s  in  a  cafe  where  he  is  bound  to  obcy^  he  is  jufti- 
fiable,  and  if  the  warrant  granted  by  a  juftice  be  wrong,  he 
only  is  anfwerable.  If  my  Brother  can  (hew  that  Saunders  was 
bound  and  compelled  to  give  the  information,  I  will  admit  he 
is  not  anfwerable ;  but  on  the  contrary  it  appears  he  is  a  nicre 
volunteer  in  this  bufinefs,  as  I  before  (aid. 

In  the  cafe  of  an  informatiqn  before  a  juilice  of  the  peac^, 
ihere  are  neceflarily  three  perfons  of  the  arama^  the  informer, 
the  magiftrate,  ana  the  conftable  or  officer,  who  a£l  diJereot 
parts;  but  here  the  defendant  iSai^Wi^rj  voluntarily  t^kes  upon 
nimfelf  to  a£l  two  parts,  the  part  of  the  informer' and  the  of- 
ficer, which  he  was  not  bound  to  do ^This  a£l  of  parliament 

poinU  out  the  perfon  ag  jnfl  whom  the.  rcdrefs  (hall  be  had,  if 
wrong  be  done  (namely)  the  officer  [the  inforhicr]  who  is  to 
execute  the  warrant,  is  that  perfon  who  (hall  be 'anfwerable  in 
fuch  a  cafe  as  this  ;  if  it  was  oiherwife,  I  could  not  help  think- 
ing myfelf  an  abfolute  (lave,  for  it  would  be  indifferent  to  me 
whether  a  fet  of  thefe  myrmidons,  excife  and  cuflom-houfe  of- 
ficers, or  a  band  of  foldiers,  could  enter  my  houfe  by  day  or  by 
night,  and  do  me  fuch  injury  (as  in  this  cafe  has  been  done  to 
the  plaintiff)  with  impunity ;  it  would  be  monftrous  to  fuppofe 
that  the  legiflature  hath  given  any  fuch  power  to  thefe  perlons, 
fo  I  do  not  doubt  but  the  court  will  give  judgment  for  the  plain-  ^^ 

\\ti\  who  is  as  eminent  a  tradefman  as  any  in  London,  * 

This  cafe  was  well  argued  again  at  the  bar  in  this  term  by 
Serjeant  Kefjip  for  the  plaintif!*,  and  Serjeant  Glynn  for  the  de- 
fendant ;  when  thb  court  was  fo  clear  that  judgment  ought  to 
be  given  for  the  plaintiff,  that  Serjeant  Kemp  was  told  by  the 
Lord  Chief  Juf^icte  he  had  no  occalion  to  reply, 

Lord  Chief  Juilice  De  Grey — ^This  cafe  has  been  fpoken  to  at 
the  bar  extremely  well,  it  is  a  queflion  of  great  conlequence  to 
the  King'sJuhjeSIs^  who  ought  certainly  to  know  the  perfons 
againft  whom  they  (hall  have  remedy,  whenever'  they  fhall  be 
injured  in  a  cafe  like  this. 

This  is  a  queftion  of  conftruaion  upon  an  aft  of  parliamenf, 
the  to  Geo.  1.  cA.  to.JeSi.  13.  which  enatls,  that  if  any  officer 
fhall  have  caufe  to  fufpeft  that  any  cojfee,  tea,  £Sc,  is  fraudulently 
concealed,  &c,  then  upon  oath  m*ide  by  fuck  officer  before  two 
of  the  commi{)\oi\tv%^  ftUin^ forth  the  grqund  of  his  fujpicipn^  they 

r  F  4  may, .  • 
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may,  bywarrant,  authorize  the  oiBcer  to  enter,  &c.  fetze  iid 
carry  away  all  the  coffee^  tea,  &c*  which  he  (hall  find  coflCcaM» 
&c. ;  and  if  any  perfon  ihall  hinder  the  officers  from  entering, 
or  feizin^,  or  carrying  away  fuch  coffte^  tta^  &c.  the  offepikr 
ihall  forfeit  loo/. 

Saunders  the  officer,  apon  his  own  oath,  obtains  a  warraod 
fearches  the  plaintiff's  houfe,  finds  nothing;  he^both  acquira 
and  executes  the  warrant.  Ic  is  contended  he  is  juAifiitble  « 
a£ling  under  the  command  of  the  coramiffioners,  and  that  it  b 
fufficient  for  him  to  (hew  their  warrant  authorizing  him  to  eorcr 
the  plaintiff's  houfe,  ifc,  in  like  manner  as  a  bailiff  of  the 
fiieriffis  juftifiable  in  the  execution  o^'  his  'warrants.  But  the  . 
cafe  of  a  Oieriff's  bailiff  rs  very  difterent  from  this;  the  badKff 
is  bound  to  execute  the  (heriff  s  warrant ;  the  officer  of  excifeii 
the  party  prompting,  and  a£Hng  for  his  own  benefit  under  an 
authority  which  he  has  obtained  by  his  own  oath,  and  he  is  not 
bound  to  obey  like  a  (herifT's  ofnceF;  Saunders  fwears  to  hn 
fufpicion,  he  is  miflaken,  and  his.  fufpiciou  is  grouudlefs,  he 
finds  no  teas  concealed;  the  whole  matter  rifes  and  ends  in 
himfelf. 

The  queftion  is,  whether  the  excife-officer  is  juflified  in  ifl 
events^  or  whether  he  aik$  at  his  peril ;  I  am  of  opinion  he  afis 
,at  his  peril,  and  is  a  mere  volunteer.— In -cafes  of  warrniu 
grantea  to  fcarch  for  (lolen  goods,  the  informer  makes  oath  tfaA 
a  felony  has  been  committed,  and  of  the  reafons  he  has  fbr 
fufpicion  that  the  goods  are  concealed  in  fuch  a  place ;  the  exe- 
cution of  thefe  warrants  depends  upon  the  event ;  the  fcarch  is 
lawful  if  the  goods  are  tliere;  unlawful,  if  not  there;  and»l« 
though  the  jultice  of  peace  and  the  officer  may  juflify  in  tre/pafst 
yet  the  informer  cannot,     2  H.  H.  PL  Corpn.  150. 

It  is  faid  the  warrant  to  fearch  the  plaintiff's  houfe  wis 
granted  upon  a  judgment  formed  by  lawful  magiflrates  [the  com- 
miffionersj ;  I  think  the  commiffioners  were  bound  to  grant  tlic 
warrant  upon  the  oath  of  Saunders,  and  could  not  form  any 
judgment  upon  the  matter,  the  commiffioners  have  no  power  co 
fummon  the  Gifpefted  party  or  any  witncffcs,  thcv  cannot  exa- 
mine on  both  fides,  fo  it  was  impoffibie  for  them  to  judge;  if 
the  coramiffioners  had  fuch  power  it  would  be  nug-Jtory^  fcf 
tlic  goods  would  be  removed  before  fuch  examination  could  ht 

had.-: 1  think  ihcjlai.  10  Geo.  1.  ch.  to,  Jt3,  13.  is  coffl- 

pulfiye  upon  the  commiffioners  to  grant  the  warrant  to  the  officer 
to  enter  and  fearch,  upon  his  oath  of  fufpicion  that  Uas,  0«. 
are  fraudulently  concealed ;  fo  it  points  out  tne  vciy  perfon  liable, 
if  any  injuiy  be  done,  and  no  goods  found;  and  it  is  raSonakk 

and 
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md  juft  thatt  die  informer  who  obtains  and  execmes  the  warmil 
(heuld  be  uifwerable  in  this  cafe ;  and  iti  my  opinion  the  pn>* 
dii6kion  of  the  warrant  of  kfclf  is  not  a  fumcient  juftification. 
Whether*  upon  the  trial,  the  information  would  have  been  admif- 
fible  evidence,  iac  the  defendani,  is  not  now  for  the  court  to  de- 
termine; but  as  it  was  then  called  for,  by  the  plaintiff*,  I  think  it 
ought  to  have  been  produced;  but  as  ho  evidence  was  given  at 
the  trial  of  any  probable  caufe  or  grbupd  of  fufpicion  that  itM 
was  fraudulently  concealed  by  the  plaintUT,  the  juiy  found  a  ver- 
diiEt  far  him,  and  gave  the  whole  damages  in  the  declaration  ; 
and  i  am  of  opinion  be  muA  have  judgment. 

Gould  Jullice — It  is  not  neceflarv  to  determine  whether  an 
afiion  will  or  will  not  lie  againft  the  commiflioners ;  but  thus 
nuch  I  will  fay,  that  if  a  warrant,  like  the  prefent,  ihould  be 
granted  by  them,  upon  a  frivolous,  vain  and  groundlefs  fufpicion, 
an  a£lion  might  well  lie  againfi  them-;  but  I  do  not  ^ive  any 
^opinion  as  to  this* 

The  officer  by  his  own  a£l  having  obtained  the  warrant,  I 
think  it  is  not  neceflary  now  to  determine,  whether  he  was  then 
bound  to  execute  the  lame.  The  ftatute  fays,  if  the  officer.  Ihall 
havexaufe  to  fufpcfi,  &c.  then  upon  his  oath  fetting  forth  the 
ground  of  his  fufpicion,  the  commiflioners  may  grant  a  warrant 
authorizing  him  to  enter,  fearch,  i^c.  no  evidence  was  given  of 
the  ground  of  the  defendant's  fu(jpicion«  he  ought  to  have  fhewa 
totot  court  and  jury  the  caufe  of  his  fufpicion ;  fuppofe  the  de- 
fendant  had  been  oUiged  to  have  pleaded  fpecially,  I  think  he 
could  not  h^ve  juflifira  under  the  warrant  dtone^  but  muft  have  . 
pleaded  the  fafis  upon  which  he  grounded  his  fufpicion,  and  if, 
upon  the  fa£{s  pleaded  a  probable  caufe  had  been  (hewn,  he  might 
(perhaps)  have  been  juftined  in  the  opinion  of  the  jury,  althougli 
no  goods  were  found ;  I  am  alfo  of  opinion  that  judgment  muft 
be  given  for  the  pUintiff* 

Blackjlcne  Juftice — ^Upon  the  firft  argument  of  this  cafe  I  was 
and  fill  I  am  of  opinion  that  judgment  muil  be  given  for  the 
plaintiff.  I  think  this  is  not  fuch  a  warrant  as  a3ually  com- 
mands and  requires  esgecution,  but  I  look  upon  it  as  a  permiffion 
to  the  officer  to  a£l  at  his  peril.'  ■  I  fhould  rather  think  the 
commiflioners  would  be  liable  to  an  a3ion,  if  there  was  not 
good  grouSid  of  fufpicion  laid  before  them  ^before  they  granted 
Uie  warrant,  but  I  give  no  opinion  as  to  this. — After  the  officer 
bat  acquired  the  warrant,  I  think  it  remains  flill  in  his  option 
whether  be  will  execute  it  or  not. 

Nara 


J^eris  Jufticptrrl  am  of  opinioo  with  my  LocdrCfaitf  Jttlioe 
and  my  brothers,  /that  the  plaintiff  muil  have  judgtnem;  and  fe 
X  yfds  upon  the  firft  argument.  , 

By  the  idthJiS.  of  xhtjlat.  lo  (^^.  i.  ch*  lo.  powef  k  givea 
jto  the  ofiicer*s,  in  the  day-time  to  enter  all  warehoufes^  &c.  uM 
for  keeping  a>^e£^  ica^  &c»  and  to  take  accounts  thereof,  &c. 
ihis  fid,  only  has  refpe&  to  druggifts,  grocers,  &£,  &c»  &c. 
or  other  perfons  felling  or  dealing  m  cojfie^  tea,  £3c.  by  wbole- 
/ale  or  retail;  but  the  legiflaturc  feemjg  that  coffu^Ua^  8c 
might  be  fraudulently  concealed  in  privait  hoyes^  made&t. 
ther  provifion  hy  fi&.  13.  for  the  fecurity  of  the  JiibjeS  with 
refpefl  to.  the  officer's  power  of  entering  into  private  houfa  to 
fearch,  C3c,  the  officer  himlelf,  who  makes  information  that 
goods  axe  concealed,  mufl  be  tlie  perfon  authorized  by  warrant 
irom  the  commillionerB  to  enter,  ffarch,  (^r.  who  haveadir- 
cretionary  power  to  grant  fuch  warr^nt.^^In  the  prefent  cafe, the 
officer  informs  on  oath,  acquirer  a  warrant,  eaters  and  iiearches 
the  plaintiff's  houfe,  but  finds  nothing,  and  an  a6lion  of  trefpab 
is  brought. — What  ought  the  officer  to  have  (hewn  befidcs  the 
warrant  ?  He  ought  to  have  proved  upon  the  trial,  that  he  U  an 
officer,  that  he  made  information  on  oath  of  the  caufe  and  ground 
of  his  fufpicion,  and  what  that  caufi  and  ground  offii/jncion  was, 
that  the  jury  might  judge  whether  there  was  any  probable  aofe 
or  ground  of  fulpicion,  that  tea  was  fraudulently  concealed  in 
the. plaintiff's  houfe ^  but  he  proved  nothing  of  this;  et  de  non 
apparentibus  et  non  exijientibus  eadeni  efi  ratio^  it  would  there- 
fore be  very  flrange  indeed  tor  the  court  to  fay  he  is  jullificd 
under  the  warrant  alone;  if  a  commiflion  of  bankruptcy  be  fued 
out  againfl  a  perfon  not  liable  to  be  a  bankrupt,  and  he  be  declared 
a  bankrupt  thereupon,  and  his  goods  be  feifed  to  the  ufe  of  the 
affignees,  trefpafs  lies  againft  the  affignees  who  cannot  juftify 
under  the  Lofd  Chancellor's  commiffion  alone,  but  muft  ftcw 
every  requifite  neceffary  to  prove  the  party  \yas  liable  to  be  a 
bankrupt;  [See  2  7'^/^^,  382. j 

Judgment  for  the  plaintiff*,  per  totom  curiam. 
I  Black.  Rep.  Dewell  verjiis  Marfhall.     C.  B. 

921.     S.  C.  ; 

-In  rrp^ifvin  TN  replevin,  the  plaintiff"  declares  for  taking  and  detaining 
thrjuryatihe  X  j^ij,  gQods  at  thc  parifh  of  A*  in  a  certain  place  tbcie 
rirrf'"hedV-^a"«^  fi.  The  defendant,  as  churchwarden  and  ovcrfecrofthc 
fendant  his  poor  of  the  parifh  of  A,  avows  (under  thc  j8fl/.  ^3  jEZri.  «i  *• 
damages,  a  ficl.  19.)  the  taking  the  goods  as  a  diflrcfa  for  thc  poor's  rate; 
^^Uy{h^  'to  which  thc  plaiiuiff  pleaded  in  bar  that  thc  defendant  took  th<f 
iffuc.  g^^ 
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jroods  of  his  own  wrong,  without  any  filch  caufe  ;llkged  by  the 
defendant ;  iffue  being  thereupon  joined  and  tried,  a  verdia  was 
found  for  the  defendant;,  but  the  jury  did  not  adefs -any  da- 
mages. The  defendant  figned  final  judgment ^the  3d  of  Muy  laft, 
when  the  prothonotary  allowed  him  42/.  loj.  eolb. 

It  was  now  moved  on  the  behalf  of  the  defendant,  that  a  writ 
pf  inquiry  might  ifiue  to  inquire  what  damages  the  defendant 
liad  fuftained  by  reafon  of  the  premifes,  for  that  the  defendant 
is  intitled  to  recover  treble  damages  by  the^a/,  43  j^.  cA.  s. 
f€3.  19.  by  reafon  of  the  wrongful  vexation,  with  his  cofts  alfo 
in  that  part  fuftained ;  whereupon  the  court  made  a  rule  to  ihew 
caufe  why  a  writ  of  inquiry  fliould  not  iffue. 

Upon  fhewing  caufe  it-  was  objefted  for  the  plaintiff,  ift. 
That  the  defendant  having  already  figned  final  judgment  and  ha^l 
his  cofts  taxed,  had  made  his  eledion,  and  now  comes  too  late. 
fidly,  That  the  damages  muft  be  affeffed  by  ih^ fame  jury  who 
tried  the  iffue,  as  appears  by  the  tgih fed',  o\  the  {dixajtatute. 

But  per  curiam^  iht  fame  jury  who  tried  the  iffue  may  affefs 
the  damaj^es;  but  if  they  do  hot,  we  muft  do  Juflice,  and  award 
a  writ  of  mquity  to  the  fhcriff ;  and  a  writ  of  inquiry  was  ac- 
cordingly iffued  to  affefs  the  defendant  his  damages. 

Rowning  Gent.  r^/VZa  Gcx)dchild  Gent.  «Biack.R^. 

This  record  is  entered  of  Trinity  term  in  the  12th  year  of  King 
Gf<7r^^  the  Third.     Roll  66 s- 

Suffolk  ^OHN  GOODCHJLD,   late  of  Ip/wich   in    the  rAAlonon 
(to  wit)  7^  county  aforefaid,  ffentleman,  was  attached  to  anfwer  ^'^ccafcfor 
to  Benjamin  Rowmng  gentleman,  m  a  pleaot  tretpals  againftadc- 
upon  the  cafe,  Qc.  and  whereupon  thefaid  B.  R.  by  John  pucyport- 
Kiriy  his  attorney  complains,  that  whereas  the.faid  J.  G.  on  J^JIJ^Y-n" 
the  firft  day  of  Aiay  in  the  year  of  our  Lord  1770,  and  long  be-  of  iltttrr^rL 
fore,  was,  and  from  thence  hitherto  hath   been  deputy  poft-  /«inacoun* 
mafter  of  the  town  of  Ipfxmch^  in  the  faid  county  of  Suffolk;  ^l]^^^^£^^^^' 
and  whereas  alfo  the  faid  B,  R.  on  the  fame  day  and  year  afore-  ^^q^.  c^. 
faid,  and  long  before  and  afterwards,  was  an  inhabitant  of  and  18a.] 
within  the  faid  town  of  Ipfwick^  whereof  the  faid   /•  C*  on' the  ^"J,*/[*^^ 
fame  day  and  year  aforefaid,  had  notice,  (to  wit)  at  Ip/wich  afore-  ^"^ty  ^i^, 
laid,  in  the  faid  county  of  Suffolk :  and  whereas  alfo  the  faid  maftir  of 
jf.  G.  as  being  deputy  pofi-malter  of  the  faid  town  of  Ipfwich  as  Ifi/w/^^f^r 
aforefaid,  ought  to  hav^  deli vcved  all  letters  lent  by  the  poft,  vkecpnga'nd 
and  brought  to  him  th^  faid  J'  G>  at  the  pofi-office  of  the  faid  detaining  the 

town  pJ*'n^'fl''»J«f. 
tcrt  dlrc^cd 
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fB  Itef  in  town  oljpjwick^  direfted.to  any  perfon  or  perfons  being  inhibitanti 
•"""•^fW*  of  the>rai(i  town  oitffwkh^  to  or  at  the  place  of  abode  of  fuchpcr- 
5JI*ilendMit  f^"*  ^  perfons  to  whom  the  fame  lettcrji  were  rcfpeaivcljr  dircftrf,  * 
Mbttobate  within  a  reafonable  time  after  ftich  letters  were  fo  broaght  to 
^^*  tt»  him  the  faid  J^.  C.  at  the  fkid  pofl-cfficc  of  the  town  of  J^/awi 
^^  aforefaid;  and  whereas  that  alto  on  ths  firft  day  of  April  in  .thfi    - 

year  of  our  Lord  177^%  divers  letters,  (to  wit)  ten  letters  dircScd 
to  him  the  faid  B,  H.  at  the  faid  town  of  Ipftmck^  were  femby  the 
poft  for  him  the  faid  J^.  R.  and  were  then  and  there  brought  to  the 
iaid  J.  G.  at  the  poft-office  of  the  faid  town  of  Ipfioich^  and  re- 
ceived  b^  him  the  faid  John  Goodcki/J  ihcrt^  (to  wit)  at  Ifjioick  . 
aforefaid,  in  the  faid  county  of  Suffolk  \  neverthelefs  the  faid 
Jf.  G.  wefl  knowing  the  prcmifes,  but  not  regarding  his  duty  in 
that  behalf,  did  not  deliver  the  faid  letters  or  any  of  them  to  or 
at  the  place  of  abode  of  the  faid  B.  R.  within  a  reafonable  timie 
afteF^  toe  faid  letters  were  or  any  of  them  was  fb  brought  to  and. 
received  by  him  the  faid  J,  G.  as  aforefaid,  but  on  the  contrary 
thereof,  he  the  faid  J,  G.  wrongfully  and  injuriou fly  kept  ana 
detained  the  fame  letters,  and  every  one  of  them,  from  the  faid 
B.  R  for  a  lon^  fpace  of  time,  ovbr  and  above  a  reafonable 
time  in  that  behalf,  (to  wit)  for  the  fpace  of  ten  days,  that  is 
to.  fay,  at  Ipfimch  aforefaid,  in  the  county  of  Suffolk  afoTcfaid, 
to  the  damage  of  the  faid  B,  R.  of  lop/.  and  therefore  he  bringi 
fuit,  ^c, 

Ptea,fMf  And  the  faid  J.G.  by  George  Kll  his  attorney  comes  and  de- 

^M^^fthe  fends  the  wrong  and  injury  when,  £?r.  and  fays  that  he  is  wf 
^«/ify  of  the  premifes  above  laid  to  his  charge,  in  manner  ^(^ 
form  as  the  faid  B.  R.  above  complains  againfl  him,  and  of  this 
he  puts  himfelf  upon  the  country,  and  the  faid  B.  R.  doth  the 
fame  likewife ;  therefore  the  ffienfT  is  commanded  that  he  caufe 
to  come  here  from  the  day  of  the  Hofy  Trhiiiy  in  three  weeks, 
twelve,  &e.  by  whom,  &c.  and  ^vho  neither^  &c,  to  recognize, 
&c.  becaufc  a|s  well,  &€^ 

On  the  trial  of  this  caufe  before  my.  Brother  ff^ilahcr^  at  the 
laft  afTizes  held  at  Bury  Saint  Edmunds^  in  and  for  the  county  of 
Suffolk^  a  vcrdi£l  was  found  for  tlie  plaintiff,  with  one  (hilling 
damages  and  ^or.  cods,  fubjc£l  to  the  opinion  of  this  court  (^ 
the  following  cafe,  which  fiates» 

Cafe  for  tbe        That  the  defendant  during  the  time  in 'the  declaration  in  that 

•P»»*"^"®^^*  behalf  mentioned  was,  and  now  is  deputy,  poil-mafter  of  the 

****'^*  iovrn  of  Ip/wicA  in  the  county  of  Suffolk^  under  the  appointment 

of  the  poft-mafter  general ;    and  that  the  plaintiff  dtuihg  alt 

that  time  was,  and  now  is  an  inhabitant  oFand  within  the  USA 

tovin.oi  Jp/wicA,  and  that  he  and  his  place  of  abode  tkerei  aft' 

yffiU  kiXDwn  to  the  defendant.  *      -- 

^..,  That 
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That  previous  to  the  vt^Poionr  Lord  1741,  the  letters  which 
were  brought  by  the  poft  from  London  dirdEted  to  the  iahabitaxits.     . 
of  Ip/wickf  were  delivered  to  them  at  their  refpeSive  placer  of 
abode  by  the  deputy  poit-mailer  oC  Ipjwich  for  the  time  being* 
a^  the  legal  rate  of  poftage  only  ;  but  the  inhabitants  of  Ipjwick 
confiantly  for  time  immemoria),  until  the  faid  year  1741,  paid 
to  the  letter-carrier  employed  by  the  deputy  pOiUmafier  for  th«        ' 
time  being  a  recompence  of  one  penny  prr  letter  for  the  dc-        / 
livery  at  their  refpcdive  places  of  abode*  of  all  letters  which 
were  brought  by  the  poft  from  all  parts  of  NorfcU  and  Suffolk^ 
'  over  and  above  the  legal  rate  of  poftafe,  being  delivered  at  a 
fiifierent  time  of  the  cuy  from  thoie  wnich  were  brought  by . the 
London  poft. 

That  In  the  faid  year  174 1«  the  poft  from  London  to  tpfynck 
was  eftablifhed  fix  days  in  a  week  mftead  of  three,  upon  which 
occalion  publick  notice  was  given  to  the  inhabitants  by  the  com* 
men  cryer  of  the  town,  that  fuch  of  them  a$  chofe  to  have  their 
tetters  delivered  to  them  at  their  places  of  abode,  muft  pay  to 
the  letter-carrier  a  recompence  of  one  halfpenny  for  each  letter 
as  well  for  thofe  which  previous  to  the  Said  notice  were  de- 
livered without  recompencci  as  for  thofe  for  which  one  penny 
recompence  had  been  paid. 

That  the  greateft  part  of  the  inhabitants  complied  with  this  no- 
tice, and  have  ever  fmce  voluntarily  paid  to  the  letter-carrier  either 
one  halfoenny  over  and  above  the  legal  poftage  for  the  delivery 
of  each  letter  at  their  places  of  abode,  or  have  agreed  with  the  • 
letter-carrier  and  paid  ner  a  quarterly  or  yearly  allowance  for  the 
delivery  of  all  their  letters,  except  three  perfons  who  gave  th^ 
fetter-carrier  a  Chriftmas-box* 

That  the  plaintiiT  hath,  ever  fmce  the  faid  yeajr  1741,  paid  the 
recompence  of  one  halfpenny  for  the  delivery  of  each  letter  at 
his  place  of  abode  until  J^l  1772,  when  ho  refused  any  longer 
to  pay  the  fame« 

That  the  letter-^carrier  does  not  receive  any  (alary  from  the 
defendant  for  delivering  the  letters,  nor  does  (he  account  to  the 
defendant  for  any  part  of  the  recompence  ftie  receives  from  fuck 
delivery  but  applies  the  fame  to  her  own  ufe. 

That  on  the  firft  day  of  April  1772^  the  defendant  received  at 

.  his  office  in  the  town  of  Ipjwick^  ten  letters  bv  the  Londum  poft' 

direfled  to  the  plaintiff  at  Jp/wich^  .('>^i^g  ^^  i^^^  letters  as  are 

mentioned  in  ttie  declaration)  which  letters  the  defendant  did- 

not  deliver  at  the  place  of  abc4e  of  the  plaiauff  in  I^fiaiA^  but 

iht 
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the  fame  remained  with  the  defendant's  knowledge  at  hisfald 
office  for  the  fpace  of  ten  days,-  as  flated  in  the  declaration. 

On  this  cafe  the  queftion  fubmitted,  for  the  opipion  of  the 
court  is,  whether  the  defendant  as  poll -mailer  of  IpftLich  is 
obliged  to  deliver  the  letters  to  the  inhabiunts  oi  IpJmch^tiiVt 
rcfpeftive  places  of  abode  ? 

Thomas  Walker  for  the  plaintiff. 
James  FQrJUr  for  the  defendant. 

This  cafe  was  argued  twice  at  the  bar;  the  firft  time  in  Hikrj 
term  laft  by  Serjeant  Walker  for  the  plaintiff,  and  Serjeant 
Forjltr  for  the  defendant,  the  fecond  time  by  Serjeant  hxVi  for 
the  plaintiff,  and  Serjeant  Burland  for  the  defendant,  in  Eafier 
term  lafl. 

The  Serjeants  for  the  plaintiff  argued  this  cafe,  firft  upon  the 
principles  of  the  common  law;  and  fecondly  upon  the  flatutes 
concerning  the  poft-ofiice. 

1^,  They  infiftcd  that  any  man  who  undertakes  to  catry  goodSi 
is  liable  to  an  a3ion  at  common  law,  be  he  a  commoit  carriefi 
or  whatever  he  is,  if  through  his  negleft  the  goods  are  loft,  or 
the  party,  whofe  goods  they  are,  comes  to  any  harm,  although 
it  be  not  alleged  in  the  declaration  that  the  party  undertaking  to 
<rarr)'  the  fame  is  to  have  a  reward  for  his  pams ;  and  for  this 
was  cited  the  cafe  of  Coggs  verfus  Bernard^  i  '£J.  Raym.  909. 
where  every  undertaking  of  this  kind  is  debated  and  confidered. 

The  cafe  of  Wheatly  verfus  Low^  Cro.  Jfac.  667.  was  cited 
at  full  length  for  the  plaintiff,  which  was  an  adion  upon  the 
cafe,  wherein  the  plamtiff  declared,  "  That  whereas  nc  was 
*•  obliged  to  J.  S.  in  40/.  for  the  payment  of  20/.  and  the 
"  bond  bein^  forfeited,  he  delivered  toL  to  the  plaintiff  to  the 
"  intent  he  mduld  pay  it  to  J,  S.  in  part  of  payment, ^nf  ulk 
^'  mora:  that  in  confideration  thereof  the  defendant  a(fumed« 
*•  (3c.  and  affigns  for  breach  that  he  had  not  paid  ;  whereupon 
••  the  obligee  had  fued  Wheatly  for  the  debt,  G?c. ;  the  defend? 
**  ant  pleaded  non  ajfumj^it^  and  ver(ii£l  for  the  plaintiff:  and 
"  it  was  moved  in  arrelt  of  judgment,  that  this  is  not  any  con- 
''  fidcration  ;  becaufe  it  is  not  alleged  that  he  delivered  it  unto 
•'  the  defendant  upon  his  requefl ;  and  the  acceptance  of  it  to 
•'  deliver  to  another  ^n^  mora^  cannot  be  any  benefit  to  the  de- 
**  fendant  to  charge  him  with  this  promife ;  ^^^  n^  alto'caiur^ 
••  for  being  that  he  accepted  this  money  tp  dc:liver,  and  pro- 
*'  mifed  to  deliver  it,  it  is  a  good  confideration  to  charge  him ; 
**  wherefox:e  it  was  adjudged  tor  the  plaintiff. .  And  error  being 

••  brought 


*'  brought,  and  this^  matter  only  affignc'd  for  error,  the  judgniAt 
•*   was  affirmed."     And  in  a  Ld,  Kay m. ,g2o.  this  cafe  is  men-' 
tioned  by  the  judjB:es  to  be  moft  folemnly  adjudged.     And  fo  . 
(per  Halt  Chief  Juftice)  a  bare  being  trufted  with  another  man's 

foods,  rtluft  be  taken  to  be  a  fufficient  confideration,  if  the 
ailee  once  enters  into  the  truft  arid  takes  the  goods  into  his  pof- 
fefiion;  and  that  a  breach  of  a(  truft  undertaken  voluntarily  will 
be  a  good  ground  for  an  a3ion  on  thi  cafe  for  nonjeafarice^  2  Hen. 
7.  11.  J.  ^.  is  a  ftrong  cafe  to.this  matter. 

TTiey  alfo  cited  for  the  plaintiflPa  declaration  in  RaJI,  Evtr. 
13.  b.  in  anaftion  upon  the  cafe  for  planting  thorns  ox  a  quick- 
fet  hedge  in  the  plaintiff's  hedge  or  ditch  fo  negligently,  that  they 
became  dead  and  rotten,  which  is  laid  to  be  upon  a  voluntary 
AJfumpJit^  without  any  confideration  whatever  mentioned  therein. 

So  if  the  poft-mafter  of  any  other  perfon  voluntarily  receives' 
a  letter  to  carr}^  and  to  deliver  the  lame  to  a  certain  perfon  to 
whom  it  is  direfted,  he  is  bound  to  deliver  it  accordingly,  whe>- 

thcr  be  gets  a  reward  for  fo  doing  or  not. So  if  one  fends 

goods  by  a  carrier  (whether  he  be  a  common  carrier  or  not^  to 
be  by  him  delivered  to  A.  B.  at  York;  the  carrier  muft  deliver 
the  goods  at  his  peril,  and  it  is  incumbent  upon  him,  to  find 
out  and  deliver  the  fame  at  VorA  ;  to  the  perfon  to  whom  they 
ate  direfted;  fo,  before  any  ftatute  for  ercfting  poft- offices,  a 
letter-carrier  receiving  a  letter  to  carry,  was  bound  to  deliver  the 
f^mc  to  the  perfon  to  whom  it  was  direfted,  in  a  reafonable 
time  ;  and  in  failing  to  deliver  the  letter  he  would  do  a  wrongs 
which  nothing,  at  common  law,  could  excufe  him  from,  but  the' 
imp^rfeftioa  of  tbetdireftion  of  the  letter. 

The  plaintiff's  counfel  cited  Doftor  MorUy  the  man-midwife's 
cafe;  he  was  fent  for  to  the  wife  of  A.  £.  who  was  with  child, 
andnearthe  time  of  her  delivery;  he  accordingly  vifited  her;  and 
when  the  time  of  her  delivery  was  come,  and  fhe  was  under 
labour-pain$,  Doftor  MorUy  was  again  fent  for,  to  come  and  de- 
liver her,  but  he  neglefted  fo  to  do,  and  (he  died  for  want  of 
proper  affiftance;  A.  B.  the  hulband  brought  an  aftion  againft 
^he  Doftor,  and  recovered  1000/.  damages. 

Gould  Juftice — ^That  was  for  a  reward  to  be  given  by  A.  B.  to 
Doftor  morley, 

Counfel  for  the  plaintiff— The  Doftor  had  undertaken,'  and 
they  relied  upon  him  to  do  the  bufinefs  accordingly. 
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tdfyt  The  plaintiflTs  counfel  confidered  the  care  at  bar,  ufftM 
tl^ftatmes  forerefiing  and  efiablifhing  a  poft-office;  the  M 
Jlat.  is  12  Car.  2.  ck.  35.  the  jpreamble  whereof  (hews  that  the 
office  was  elbibliihed  and  erected,  for  camring  and  recanrying 
letters  \9\\hfpetd  and  fafe  difpaUh  ;  fo  that  lor  ^;nMctJbni  m 
'«  difpatch  (this  muft  mean  that)  fuch  letters  mull  be  dmvitti  to 
the  perfons  to  whom  the  fame  are  dircded,  and  that  they  muft 
beT^  delivered  apjKuirs  from  tlie  whole  tenor  of  this  fiatute.  Sec 
thtjat. 

Thejku.  9  ^nn.  ch.  10.  is  equally  eTpreffive  that  all  letters 
fern  by  the  general-poft  mud  be  carried  and  delivered  to'tht  ^* 
foils  to  whom  the  fame  are  feverally  dircded ;  as  it  wai  at  com- 
mon  law,  where  any  letter-carrier  accepted  the  truft  of  carrying 
a  letter  from  one  to  another/  he  was  obli|^  to  deliver  it  to  the 
^  peffon  to  whom  it  was  dire3ed ;  if  he  neglefied  fo  to  do  he 
was  guilty  of  a  bi^each  of  his  undertaking,  and  was  liable  to  an 
a6iion  for  damages. 

The  Jlai.  4  Geo.  2«  ck.  33.  for  obViadng  a '<lottbt  which  hadi 

irifen  concerning  tlie  ufual  ^loWance  made  upon  delivery^  of' 

letters  fent  by  the  penny-poft  to  places  oat  of  the  cities-  of  Ltmi^a 

atid  Wellmnfiar  and  borough  of  SmUhwark^.  and  the  vtfpefiiiv 

fuburbs  thereof,  was  cited  to  (hew  that  fuCh  letters  moft  be  deli* 

.vercd  to  the  feveral  and  rcf{>e£li ve  perfons  to  whom  the  fiune  are 

direded,  within  the  limits  often  miles  irottk  London  and  Hytmm" 

Tbc  role  of  ^r»  by  the  exprefs  word:i  of  that  a8 ;  and  that  whatfocver  is  the 

^"T^^iT    ^'^  *"^  prafticc  with  refpe£l  to  thepenny-poft,  mull  be  the  lame 

J^^Jl^g       ^i^**  refpeft  to  the  general-poft.    They  confidered^l  thefe  fla- 

aftiof  pariia.  tutes  minutcly%  and  faid  the  beft  rule  to  ^onftnie  them  is  by  the 

»«"[•  rules  of  the  common  law,  from  whence  thejr  inferred*  thtt  every 

rWrnuuDi,    ^^^^^  '^"^  '^y  ^^^  general-poft  muft  be  carried*  conveyed  and  de- 

t|3u        *     livered  to  the.pcrmn  to  whom  dire£ied  |  and  that  if  tne  taw  was 

not  fo)  and  the  poft-mafter  was  not  obliged  yp  to  deliver  the 

letters^  it  would  be  a  flop  and  great  difiuivantage  to  the  track  of 

this  kingdom. 

The  cafe  of  Barnes  verfus  Foley,  poft-mafter  of  Baikt  B.  Jt> 
Mic.  1766,  determined  in  1768  was  cited;  the  detendant  A&y 
gave  publick  notice  to  the  inhabitants  of  the  cky  of  Baik^  mk 
one  halfpenny  would  be  demanded  for  every  poft- letter  ddi- 
vcred  to  them  at  their  refpeftive  houfesor  places  of  abode«oveuBd 
above,  or  befides  the  poftage  ;  the  plaintiff  Atm^J  being  a  hoofe* 
keeper  in  Batht  the  defendant  demanded  and  received  of  him 
one  fliilling  for  the  delivering  twentyfour  poft-leuen  to  hinac 
his  houfe  over  and  above  and  befides  the  ufual  pofiase,  where* 
vjgia  the  plaintiff  brought  hb  a£li<m  agaioft  tbe  deieadnt  m 
•6  .....:.  ■ 
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money  had  and  received  for  his  uk ;  and  after  feveral  karn^ 
arguments  at  the  bar,  the  court  gave  judgment  for  the  plaintiff 
Barnes  that  the  a3ion  well  laid,  becauie  the  halfpenny  fer  letter 
was  not  ^c(5ounted  for,  or  carried  to  the  revenue  of  the  poft« 
ofiEce ;  but  the  court  of  B.  R.  gave  no  opinion  upon  the  general 
queftioD,  which  was,  whether  the  poft-mafter  of  Bath  was  not 
obliged  to  carry  and  deliver  to  tlie  inhabitants  at  their  refpe3ive 
houles  at  BaiA,  all  pod-letters  direded  to  them  refpedively  with- 
out any  reward  beudes  the  ufual  poftage. 

Tliere  was  another  cafe  of  Stock  verfus  Harris  poft-mafter  of . 
the  city  of  Gloucefier  in  Eafier  term  1771 9  B,  R.  much  like  the 
prefeot  cafe  at  bar;  Harris  gave  publick  notice  to  the  inhabit-  ^ 
aittf  of  Gloucefier,  that  they  muft  either  pay  an  halfpenny  over 
and  above  the  ufual  poftage,  for  every  letter  delivered  .to  them 
at  their  refpe6live  houfes,  or  muft  knd  for  their  letters  to  the 
pQiE.QfBce;  whereupon  the  plaintifi*  5/^ri,  who  was  well  known 
to  Harris^  gave  notice  to  him,  to  deliver  all  letters  direfisd  to 
him  f Stock)  at  his  lodgings  at  fucli  a  houfe  in  Glouccfter^  for 
the  common  and  ufual  poftage  ;  and  in  his  declaration  afligned 
for  breach,  that  the  detendant  Harris  did  not  deliver  to  him  the  - 
biA'Sioek  a  poft-letter  dii^£led  to  him  within  a  reafonable  tii^e, 
but  wrongfully  and  injurioufly  kept  and  detained  the  fame ; 
uppn  the  trial*  the  jury  found  the  fads  above,  and  that  letters 
coining  by  the  generat-poft  had  always  been  delivered  at  their 
botttre  finr  tlie.uiual  poftagje;  upon  argument  the  court  of  B.  R. 
gave  judgment  for  th^  plaintiflF. 

The  cftfe  at. bar  ftates,  that  previous  to  the  year  174 x»  the 
leitcxa  which  were  brought  by  the  poft  from  London^  mrefied 
to  the  inhabitants  of  Ipfinck^  were  delivered  to  them  at  their 
re^pe&tve  places  of  abode,-  by  the  deputy-poft-mafter  of  Ipfmck 
for  the  time  being,  ix  the  legal  rate  of  poftage  only ;  in  the 
GlauuJUr  cafe  the  fpeciaF  verdid  finds  that  always  before  and  . 
until  the  notice  given  by  the  poft-mafter  there,  all  poft-letters 
had  been  delivered  to  the  inhabitants  to  whom  dire£led  at 
Gtoucefter^  at  the  ufual  and  le?al  rate  of  poftage,  without  pay- 
ing-an.  halfpenny  ^r  letter  beUdes;  there  is  no  difference  be- 
t^veen  thefe  two  cafes,  for  there  can  be  no  cuftom  as  to  time  in 
this  matter,  becaufe  the  poft-office  was  ere&ed  within  the  time . 
of  memory ;  there  can  be  no  local  law ;  the  law  at  Ipjivick  fas 
to  ppft-letters)  being  the  fame  as  the  law  at  Gloucefier.  So  tne 
counJpel  for  the  plaintiff  concluded,  that  it  appears  by  the  com- 
mon bw,  ti)e  ftatutes,  and  the  cafe  oi Stock  and  Harris^  the  plains' 
tifliought  10  have  judgment. 

Counfcl  for  the  defendant — Although  it  muft  be  adtAittecl.* 
Ib^.  .Alters  muft  be  carried  by  the  general-poft  into  every  city 
Vol.  lU.  QQ  or 


450  Taiwty  TiRM  13  Geo.  IH.  177^- 

Ot  loiirn.to  which  they  iirc^dircSed,  yet  it  doth  not  follow,  that 
the  defendant  as  poft*ma(ler  of  Itfwich  is  obliged  to  Geliver  the 
letters  to  the  inhabitants  of  Ip/wicky^  at  their  rcfpettive  places 
of  abodes  by  the  common  law,  or  the  (latutes. 

It  is  faid  for  the  plaintifT,  that  if  a  man  undertakes  to  do  a 
things  he  is  obliged  to  do  it  although  there  be  no  confideraiion ; 
but  ihi^  certainly  would  be  nudum  paQum :  indeed,  if  a  man 
undertakes  to  carry  a  tiling Jajely  and  deliver  it  to  a  certain  par« 
ifon,  and  enters  upon  the  truil,  by  receiving  it  into  hispof- 
feflion,  he  then  becomes  obliged  to  perform  the  truft  by  canning 
the  thing  fafely,  and  delivering  it  according  to  his  undertalasg 
although  there  be  no  condderation ;  for«  whoever  undertakes  to 

Eerform  a  trull  for  another,  muft  not  let  that  perjon  fufitr  by 
is  negligence. 

It  is  admitted  that  the  bell  rule  for  expounding  aQsoFparlia- 
mentis  by  the  maxims  afnd  rules  of  the  common  law  accordiif 
toSavil  39.  1  IVilliams  252.  and  many  other  books;  but  t 
cannot  from  thence  be  inferred  that  if  a  man  had  fet  himfdf 
tip  as  a  letter-carrier  from  town  to  town,,  before  the  time  of  tbe 
ftatutes  refpefting  the  general -pofi-ofEce,  that  he  would  have 
been  obliged  to  deliver  the  letter^  to  the  feveral  and  refpe^ye 
perfons  to  whom  fuch  letters  were  direded  at  their  boufei  in 
thofe  towns,  if  the  Uiidertaking  was  only  to  carry  the  Icttcw 
from  town  to  town ;  the  makers  of  thele  ftatutcs  had  in  view 
publick  convenience,  and  the  publick  revenue  ;  trade  and  com- 
merce was  only  in  cities  and  great  towns,  and  the  Icgiflarurc 
ctwld  only  have  in  view  the  trade  and  commerce  of  thofe  cities 
and  towns,  and  not  the  houfes  and  places  of  abode  of  every  in- 
dividual perfon  there,  and  elfewhercin  the  kingdom;  it  is  con- 
tended on  the  other  fide  that  the  polt-mafter  i%  obliged  \a  de- 
liver every  letter  fent  by  the  poll-office  at  London  to  the  perfon 
to  whom  It  is  dircQcd,  at  his  place  of  abode,  let  him  live  where 
he  will  in  the  kingdom,  at  any  private  alone-houfe  or  cotuge; 
but  furely  the  lejriflature  could  never  intend  that  the  poft-mailer 
at  the  citv  of  Wttls  Ihould  go  over  Mendipp^  or  the  Doft-n»fttf 
at  Alnwick  fhould  go  over  ChcvioU^hiUs,  to  deliver  poll-lotters  to 
perfons  dwelling  on  the  otlier  fide  of  thofe  hills;  that  they 
fiiould  be  obliged  to  fend,  oui^  men  and  horfes  to  every  fide  of 
the,  poft -towns,  which  muft  neccflarily  occafion  a  vaft  expence, 
and  woiUd  be  a  great  detriment  to  trade,  as  well  as  to  the  re- 
venue; befides  in  many  places  it  would  be  neceflary  for  the 
jpoll-maflers  to  keep  packet-boats.  This  cafe  is  not  like  the  cafe 
'  of  a  comiiion-carrier,  for  in  refpeft  to  him  there  is  no  law  but 
the  common;  the  general-pofl-office  is  by  Aatute. 

Lord  Chief  Jufllce — I  lived  in  a  place  ninety  miles  frotn  b^ 
don,  and  ten  miles  diftant  from  the  Deareft  poft-town,  in  the  ^ 

road 
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load  to  another  poft-town,  and  was  charged  no  more  than  the 
ufual  and  legal  pottage  for  my  letters,  brougiu  (and  delivered}  to 
me  from  London. 

Counfcl  for  the  defendant Bat  fuppofe  the  place  of  de- 
livery had  laid  out  of  the  p6ft-road,  muft  the  per fon  carrying  the 
mail  have  gone  out  of  his  way?  It  is  fubmitted  he  would 
Bot  have  been. obliged  fo  to  do;  becaufe  of  the  ffreat  incon- 
venience which  miift  follow  from  the  delay  it  would  occafion  ; 
contrary  to  the Jiatutc  oi  12  Car.  2.  c.  35.  the  preamble  whereof 
fays  that  tlie  poil-ofiice  was  eftabliflied  lor  carrying  and  re-carry- 
ing letters  with  fpeed  and  fafe  difpatch ;  inconvenunce  is  as  good 
an  argument  for  conihuing  thefey?^/ttto  relating  to  the  poft- 
office ;  as  it  is  of  the  law  in  the  cafe  of  common  carriers,  who 
are  anfwerable  for  goods  whereof  they  are  robbed ;  for,  if  the 
Jaw  were  otherwilc  it  would  be  very  inconvenient  to  thepublick» 
becaufe  carriers  might  combine  with  robbers. 

The  Glcucf/ler  cafe  differs  from  the  cafe  at  bar,  for  ever  fince 
the  year  1741,  the  inhabitants  of  Jp/wich  have  paid  the  recom- 
mence of  an  halfpenny  for  the  delivery  of  each  letter  at  their 
leveral  places  of  abode  ;  but  in  the  Glouce/ier  cafe,  the  halfpenny 
was  never  paid  at  any  time  fince  the  ereaing  of  the  poft-ofBce ; 
the  judgment  in  that  cafe  was  founded  upon  the  ufage  of 
never  having  paid  the  halfpenny  ;  but  the  ufage  in  xhe  prefent 
cafe  for  thirty  years  laft  paft,  has  been  for  the  inhabitants  of 
I^wich  to  pay  the  halfpenny. 

Then  the  counfel  for  the  defendant  objeQed,  that  it  is  ftated 
in  the  declaration  that  this  aftion  is  brought  againft  the  de- 
fendant as  deputy -poll- matter  of  the  town  of  Ipfwich^  and  that 
the  aftion  doth  not  lie  againft  him  ;  but  ought  to  have  been 
brought  affainft  his  matter  the  pott-matter-general,  according 
to  the  opinion  of /fo//  Chief  Juttice  Twhich  is  the  better  opinion)  DlerajS.b. 
againft  the  other  three  judges  in  tne  cafe  of  Lant  and  Cotton^  pi.  3** 
1  Ld,  Raym,  650,  651.  The  court  took  time  to  confider  until 
this  t«rm,  when  they  gave  judgment  for  the  plaintifiF  to  the 
following  effeft. 

Curia — It  do^h.not  appear  until  the  time  of  King  James  1. 
that  there  was  any  office  in  this  kingdom  for  carrying  on  a 
foreign  correfpondence ;  in  Rymer's  Fader  a,  vol.  ig./oi,  389. 
there  s  a  recital  of  a  proclamation  ot  an  office  for  conveying 
letters  to  foreign  parts,  and  all  other  peiifons  are  prohibitea 
to  interfere,  fo  it  belonged  to  the  prerogative  of  the  crown,  as  it 
feems.  In  the  year  1632,  the  fame  office  was  granted  ;  and  in 
1635  another  proclamation  touching  the  fame  office,  19  vol. 
Rym,  Fad.Jol.  649. 

C  c  a  I;i 


45S  Tbinitt  Tbe*  13  Geo.  III.  177^. 

In  the  year  1637,  tliere  was  another  proclamation^  when  1 
letter*office  within  the  King's  own  dominions  was  added  to  the 
foreign  leuer-ofSce,  Rym.  Fad,  vol.  20.  foL  192;  in  which 
proclamation  there  were  fome  prohibitory  claufes. 

In  the  year  1640  the  office  was  fequefiered»  Rym.  TaL  vol 
%o*foL  429.  thus  it  was  until  the  troubles,  which  about  that 
time  began  to  break  out  in  this  kingdom.  From- that  time  un* 
til  the  reftoration,  fee  the  tranfaQions,  and  ordinances  of  tin 
Houfe  of  Commons  in  their  journals,  in  the  years  1642,  1644, 
1649,  16541  whereby  it  appears  the  letter<^ofBce  grew  to  be  a  111* 
crati ve  ofnce.  See  znoScohms  sl&s  and  ordinances,y<^.  511, 356* , 
in  what  manner  this  office  was  executed  and  carried  on  until 
the  Reftoralion.^  when  ihc  ft atute  of  12  Car.  2.  ch.  35.  was  made 
for  ereding  and  eftablifhing  a  poft-office  **  for  carying  and 
**  re-carrying  letters  by  poils,  to  and  from  all  parts  mA  placet 
*<  within  England,  Scotland,  and  Ireland^  and  feveral  parts  beyool 
••  the  feas,  the*  well  ordering  whereof  is  [therein  faid  to  bcj 
A<  of  a  genera]  concernment,  and  of  great  advantage,  as  weu 
**  forprefervation  of  trade  and  commerceasotherwife.*'  Anodier 
•  a3  of  parliament  was  alfo  made  in  Scotland  in  the  time  of  Kiif 
WtUiam  for  eflabliihing  a  poft-o£fice  in  that  part  oi  Great  BfitMt 
both  which  a6ls  continued  in  force  until  after  the  union  of  the 
two  kingdoms ;  when  for  convenience,  and  national  profit,  the 
Jlatutt  of  9  Ann.  ch.  10.  was  ena6led  for.  eflablifhin^  a  geqenU 
poft-office  throughout  all  the  [then]  Queen's  dominions,  &r. 
whereby  ihtjlatute  of  12  Car.  2.  zjid  WtUiam  3.  [for  Scotlaad] 
were  repealed. 

The  queftion,  in  the  prefent  cafe,  doth  not  arife  upooasf 
private  contra6k,  nor  is  it  like  the  cafe  of  a  common  carrier ;  but 
mull  be  determined  upon  confirudion  of  the Jlat.  9  Asm.  A* 
10.  which  was  made  tor  the  general  benefit  of  the  people  of 
theie  kingdoms,  and  with  a  political  view  to  the  better  fecurinf 
x\\t  revenue  arifmg  from  the  general -poft-office. 

Sed.  2.  £na£l$  that  one  generaUpoft-office  Ihall  be  erefiel 
within  the  city  of  London^  from  whence  all  letters,  &c.  toxf 
be  with  fpeed  fent  into  any  parts  of  this  kingdom,  and  diat 
one  poil>mailer-general  ihall  be  appointed  by  the  crown ;  which 
poft-mafter,  and  his  deputy  and  deputies,  and  his  and  their  fo* 
vants  and  agents,  and  no  other  perfon  or  perfons  whatfoever,  Oiall 
from  time  to  time,  and  tit  all  times,  have  the  recaving,  taking 
up,  ordering,  difpatching,  fending  poft,  or  with  speed,  carfYWi 
«nd  DELIVERING  of  all  letters  and  packeu  whatfoever  vroia 
Ihall  be  fent  to  and  from  all  places  oi  Great  Britain^  &c. 

Then 
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There  is  one  general  office  of  the  roafter  in  London^  the  centre 
df  a  large  circumference ;  in  every  other  pofi-town»  he  has  pari 
ticular  offices  (executed  by  his  deputies)  which  are  centres  of 
kfs  circles;  London  is  the  grand  Terminus  a  quo  where  he  re- 
ceives a  letter ;  the  place  of  abode  of  the  perfon  to  whom  a 
letter  is  dire£ied,  is  the  Terminus  ad  quern;  viz.  Ipfwich^  to 
which  town  he  carries  the  letter;  and  there  delivers  it  to  hit 
deputy  in  his  office ;  fo  that  the  poib-mafter  i^to  receive^  carry 
9nd  deliver  all  letters,  which  (hall  be  fent  to  and  from  all  placet 
of  Great  Britain^  &c,  as  be  receives  a  letter  from  one  perfon,  he 
is  to  carry  and  deliver  it  to  another  perfon  according  tp  the  di« 
re£lions;  but  in  the  prefent  cafe,  the  poiUmafter  \$  lo  far  from. 
delivering  the  letters  dire£icd  to  the  plaintiff  at  IpfvAch^  that  (in 
truth)  he  retains  them ;  he  receives  them  at  his  office  in  Londony 
aii4  oeiivers  them  into  his  office  at  Tb^M,  .which  is  no  morcf  • 
than  giving  them  with  his  right  hand  into  his  left ;  he  muft  do 
more,  he  muft  remove  them  out  of  his  office  at  Ipfwich  as  much' 
as  he  did  out  of  his  office  at  London^  and  muft  deliver  them  ta 
the  perfon  at  Ipfwich  as  direfled  \hEl.  ty.oi  th^Jlat,  of  Queen 
Amt  ena£ls,  that  no  perfon  or  perions,  &c.  whatfoever  other  than 
the  poft-mafter-general  and  his  deputies  ffiall  prefume  to  receive 
sorry  or  deliver  any  letter  or  letters;  and  the  court  of  B.  R* 
have  determined  that  the  poft-mafter  cannot  take  any  thing  more 
than  the  lawful  poftage  for  the  carrying  and  delivering  letters ; 
and  hy  Je3.  39.  no  more  ftiall  be  taken  or  paid  than  the  rates 
mentioned  there/  By  Jed.  40.  the  letters  muft  not  be  detained; 
if  the  party  to  whom  a  letter  is  directed  cannot  be  found  it  muft 
be  returned^  but  if  the  poft-mafter  doth  not  make  inquiry  for 
the  perfon  to  whom  it  is  dire£led,  how  can  he  prc^rly  return 
the  letter ;  Se3*  30.  touching  refufal  to  pay  the  poftage  fliewt 
that  the  ftatute  means  a  perjonal  delivery  ;  fee  this  Jeff.  30.  and 
compare  it  with^^.  15.  which  fays  that  leuers  are  to  be  de* 
kuered  according  to  the  fevera^  and  refpeflive  diredions  of  the 
fame  upon  pain  of  forfeiting  five  pounds  for  every  offence  againft 

the  tenor  of  the  aft. See  the  Jlatute  of  4  Geo.  2.  ch.  33. 

whereby  it  is  ena3ed,  that  penny-poft-men  carrying  letters  out 
of  London^  Weftminfter^  or  Soutkwark^  may  demand  and  take  a 
penny  at  the  time  of  the  delivery^  and  (hall  not  incur  any  penalty ; 
whicn  fliews  the  uniform  fenfe  of  this  word  delivery. 

In  (hort,  if  letters  were  not  to  be  perfonally  delivered,  or 
left  at  the  places  of  abode  of  the  perfons  to  whom  dire£led,  it 
would  be  a  heavy  charge,  and  a  great  inconvenience  to  the  fub« 
ydSi%  of  this  kingdom;  this  ftruck  the  general-poft-office  in 
fjondon^  which  is  but  a  greater  poft-town  than  other  poft- 
towns ;  there  is  no  difference  between  poft«towns,  as  to  thift 
matter,  they  arc  only  centres  of  lefs  circles  than  London. 

003  It 
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It  was  objcfted  for  thc^cfendant  that  he  is  only  a  deputy, 
poft-roader,  and  that  this  a3ion  cannot  be  maintained  agaloll 
him,  but  ought  t6  have  been  brought  againft  the  pofl-mafter- 
general ;  but  we  are  all  of  opinion  that  this  a6lion  well  lies 
agatnfl  the  defendant ;  for  that  deputy-poft-maflers  are  fubfifting 
fubilantial  officers,  and  anfwerable  lor  their  own  misfeafances, 
and  nonfeafances  and  the  bufmefs  of  the  pofi-office  could  not 
be  executed  witljput  them ;  they  have  original  offices,  under  the 
controul  of  the  pofi-mafter-general ;  this  cafe  is  like  the  cafe  of 
Stock  verfus  Harris^  in  Eqjier  term  1771,  B.  R.  wherein  judg- 
ment was  given  for  the  plaintiff;  and  we  are  all  of  opinion  that 
judgment  mufi  be  entered  for  the  plaint^fi*. 

Noia.  It  was  faid  by  one  of  the  judges,  that  though  there 
is  a  penalty  of  5/.  given  for  every  offence  againfl  this  ftaiuU  of 
Queen  jlnn^  yet  as  a  man  may  fuffer  much  more,  by  the  deputy 
poft.mafier  not  doin^  his  duty,  this  afiion  on  the  cafe  well  lift 
for  damages ;  fee  2  Wilfon  145.  refolved  tliat  an  aftion  upon  the 
cafe  for  falfly  and  malicioufly  {\iing  out  a  commiffion  of  bank- 
rupt  which  was  afterwards  fuperfeoed,  is  a  very  proper  adion 
at  law  for  damages^  although  the  Lord  Chancellor  nas  power  by 
i^tJiatuUs  of  bankrupt  of  ^  Geo.  1.  and  ^  Geo.  2.  to  give  soo/. 
damages. 

Carty  ^verfus  Afliley.    C.  B. 


ament  ^  ^p  HIS    was    a   pule   made  upon  the  motion   of  Serjeant 
J|2^*'  ^a/^^r,  for  the  plaintiff  to  (hew  caufe  why  the  proceed. 


Amendment 
of  ar^k 

there  Sn^'  ings^ould  not  be  fet  afide,  becaufe  there  were  not  fifteen  da\s 
notfifcecn  between  the  tefle  and  return  of  the  capias  ad  refpondendum^  the 
Sr/#5?/rnr  ^^™^  ^^^  ^^^^^  the  nth  dav  of  June  [the  firft  day  of  this 
w«r»thcr"eof.  term]  and  returnable  in  tight  aays  y  the  Holy  Trinity  L^he  igih 

•  Black.  Rep!  ol  luneA 

518.  s.c.         ^       -* 

Upon  Serjeant  Davy*s  coming  to  fhew  caufe  againft  this  rule, 
the  court  enlarged  the  fame  until  another  day,  and  made  a  rule 
upon  the  defendant  to  (hew  caufe  at  that  day  why  the  plaintiff 
ihould  not  have  leave  to  amend  the  cafias  ad  refpondendum. 

Per  Gould  J. — Although  this  court  cannot  amend  an  ori- 
ginal  writ,  becaufe  it  iffues  out  of  the  court  of  Chancery;  y«i 
this  court  can  amend  all  meftie  procefs,  and  alfo  an  attachment  of 
privilege  which  is  in  the  nature  of  an  original ;  no  error  can  bt 
afTigncd  in  mef-ie  pirocefs,  this  is  a  mere  mi&ake  of  the  officer 
[the  filacer]  and  ought  to  be  amended. 

Pa 
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Per  Nares  J. — ^Juftice  ought  not  to  be  delayed  for  ftrch  a  mere 
flip  as  this.  In  the  cafe  of  Athnfon  verfus  Taylor^  2  Wilfon  1 17. 
the  capias  ad  rtfpondendum  was  fet  afLde,  becaufe  there  were  not 
fifteen  days  between  the  tejle  and  return  thereof,  but  without 

cofts. NoUy  The  reporter  heard  no  more  of  this  motion, 

therefore  qugsrt  the  books  ot  the  fccondarics,  whether  the  matter 
was  ever  moved  again^ 

Walter  and  another  verfus  Stewart  a  prifbner  in  the  »B»•fik.Jt«^ 

Fleet.  .  ^"'-'-^ 

'Tp  H  E  defendant  Stewart  was  arretted  on  the  '18th  iof  080'  treaty  fubfiftt 
*    ber  1772,  bv  virtue  of  a  capias  ad  rtfpondtndum  returnable  *>«twreenth« 
en  the  morrow  of  All-fouls  in  Mtchadmas  term  laft,  and  on  thai  Jhe^aeftiidMit 
day  [^the  3d  of  November^  he  was  committed  to  the  Fleet,  who  it » 

prifoner*  tiM 
plalociff  it  not  obliged  to  declare  againft  him  within  two  termi  according  to  the  r«les  of  die  coart. 

On  the  7th  day  ol  June^  being  the  EJfoyn-day  of  this  prefent 
term,  [ana  not  before]  the  plaintiflfs  ^clared  againfl  the  de- 
fendant ;  and  it  was  moved  by  Serjeant  Davy  on  behalf  of  th^ 
defendant  that  he  might  be  difcharged  out  of  cuAody  of  the 
warden  of  the  Fleet  hyfuperfedeas^  becaufe  the  plaintiffs  had  not 
declared  againft  him  within  two  terms,  inclulive  of  the  term 
i?v herein  the  capias  ad  refpondendum  was  returnable  according  to 
the  rules  and  pra6lice  of  this  court ;  a  rule  was  made  to  Ihew  caufe. 

Upon   fhewing .  caufe  by   Serjeant  Kemp   in  behalf  of  the 

f»lainti^  it  appeared  to  the  court  upon  affidavits,  that  a  treat|r 
or  an   accommodation  between    the    plaintiffs    and.  the   de«  "^ 

fendant  was  commenced  on  the  25th  day  of  January  ih  Hi* 
lary  term  lafi,  and  was  from  thenceforth  continued,  and  not 
ended,  until  about  the  middle  of  Ea/ler  term  laft  ;  that  the  de- 
fendant propofcd  to  pay  down  15?.  in  part  of  the  debt  and 
coils  to  the  plaintiffs,  and  to  give  them  a  bond  and  warrant  of 
attorney  to  confefs  judgment  thereupon  for  the  remainder,  being 
46A  to  which  the  plaintiffs  confented  and  agreed;  whereupon 
the  defendant  executed  a  bond  and  warrant  of  attorney  accord* 
ingly.  which  was  delivered  to  the  plaintiffs  or  their  attorney ; 
but  the  defendant  not  being  ^ble  to  raife  and  pay  down  the  15/, 
in  part  according  to  his  propofal,  the  plaintiffs,  about  the  middle 
of  J^after  term  laft,  delivered  up  to  the  defendant  the  bond  and 
warrant  of  attorney,  fo  the  treaty  of  accommodation  then  ended ; 
and  afterwards,  on  the  7th  day  of  June  as  aforefaid,  the  plaintiffs 
declared  againft  the  defendant  in  (ruftody  of  the  .warden  of  the 
Fket, 

G  Q  ^  Pit 
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P^r  curiam.  It  is  for  the  benefit  of  prifoneri  that  plaintife 
will  liftento  propofalsof  accommodation^  but  no  plaintiff  would 
liflen  to  fuch  propofals,  if  prifoners  (hould  thereby  become  (u- 
perfedable ;  the  aefendant  nimfelf  hath  been  the  occafion  of  the 
plaintiff's  not  declaring  within  the  time  limited  by  the  rules  and 
pra&ice  of  the  court,  and  therefore  the  rule  to  (hew  caufe  why 
^Juperjtdtas  Ihould  not  iffue  muit  be  difcbarged. 
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ftBliek.Repi, 

8*^  *•  c.  Beau  verfus  Bloom.     C.  B. 

[Occopicrof  }forfolkTl^ILLIAM    BLOOM,     late    of    Ludham  is 
•  meflaage      (to  wit)  the  couHty  of  Norfolk^  Blackfmith,  was  attached 

whL^hi^wm-  ^^  anfwer  Robert  Beau,  of  a  plea  of  trcfoafs  upon 

non  in  the     the  cafe,  0r.     And  whe'reinpon  the  faid  Robert  by  John  Hov&Je 
Lord'i  wafte,  jjis  attorney  complains  and  lays,  that  he  the  faid  Robert  on  the 
cttX)m\ocut  ^^^  ^^y  °*  y^^y  ^"  ^^^  y^*^  of  our  Lord  1772,  and  for  the  fpace 
fulhesatan-    of  two  years  tnen  laftpaft,  was,  and  from  tiience  continually 
aezedtohlt    hitherto  hath  been,  and  dill  is  lawfully  poflciTed  of  and  in,  aiiia 
fight  of  com-  ^j^^  occupier  of  a  certain  melTuage  ana  divers  acres,  (10  wit) 
Social  aaion  ten  acres  of  land  with  the  appurtenances,  lying  and  being  in 
upon  the  cafe  the  parifli  of  Luclham  in  the  county  of  Norfolk  ;  and  by  xtafon 
Ae*^la"ntJfffii  thereof  thc  faid  Robert  during  all  the  time  aforefaid  had.  and  of 
hi»  nghtof  '"  right  ought  to  have  had  and  ftill  of  right  ought  to  have  corudod 
common  and    ot  pafturc  in  and  upon  a  certain  wade  or  common  called  LMdkan 
•nd\Se***     JT/j^^r,  otherwife  jLudham  Common,  otherwife  Ludham  Commm 
nifhet  upon     Pqflure,  in  the  parifh  of  Ludham  aforefaid,^  conuining  by  jcit 
the  common    miition'  500  acres  in  the  faid  county  of  Norfolk,   for  all  Ins 
Mlwttkt'    commonable  cattle,  levant  and  couchani  upon  his  faid  melTiiife 

and 
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md  land  with  the  appurtenances,  eveiy  year  ^  all  times  of  the 
rear,  as  belonging  and  appertaining'  to  his  faid  mefiTuage  arid 
and  with  the  appurtenances ;  and  the  laid  Robert  further  fays» 
hat  there  is,  and  from  time  whereof  the  memory  of  man  is 
lot  to  the  contrary  there  hath  been,  an  ancient  and  laudable 
:uftom,  that  every  occupier  of  lands  and  tenements  in  the  faid 
parifh  of  Ludham,  who  is  intitled  to  have  fuch  common  of  pafture 
in  and  upon  the  faid  zva/le  or  common  as  aforefaid,  hath  uied  and 
been  accuflomed  to  mow  and  cut  down  rufii'es,  growing  and  being 
in  and  upon  the  faid  zoafie  or  common  every  year,  in  ana  during  thp 
fummer-quarter  of  the  year,  according  to  the  oldJiyU  of  com* 
putation  of  time  heretofore  ufed  in  England^  arid  to  put  and 
place  the  fame  ruOies  fo  cut  down  in  heaps  in  and  upon  the  faid 
xuaftc  or  common  to  be  dried  ^and  cured,  and  to  take  and  cariy 
away  the  fame  when  dried  and  cured  for  litter  for  the  cattle  lo 
Uvant  and  couchant  as  aforefaid,  of  every  fuch  occupier  of  lands 
the  tenements  in  the  parifh  of  Ludham  aforefaid ;  who  is  in* 
titled  to  have  fuch  common  of  pafture  as  aforefaid  ;  yet  the  faid 
William  well  knowing  the  premifes,  but  contriving  and  mali* 
cioufly  intending  to  injure  and  prejudice  the  faid  Robert  in  this 
behalt ,  and  to  deprive  and  hinder  hinf  of  the  benefit  and  advantage 
of  his  faid  common  of  pafture  belonging  to  his  faid  mefTuage  and 
lands,  and  alfo  to  deprive  and  hinder  the  faid  Robert  of  the  profit 
and  advantage  of  mowinff,cutting  down,  taking  and  carrying  away 
die  ru&es  growing  and  being  in  and  upon  the  faia  wajle  of 
common  for  litter  for  his  cattle  as  aforefaid,  while  he  the  faid 
Robert  was  poflefled  of,  and  occupied  his  faid  meffuage  and 
land  with  the  appurtenances,  and  had  fuch  right  of  common  of 
pafture  as  aforefaid^  and  alfo  had  fuch  right  of  mowing,  cutting 
down,  taking  and  carrying  away  fuch  rufties  growing  and  being 
in  and  upon  the  faid  wafte  or  common  in  manner  aforefaid,  for 
litter  for  the  cattle  of  the  id^iA  Robert  ^  levant  dLTidi  couchant  u^onYAt 
faid  meifuage  and  land  with  the  appurtenances  aforefaid,  he  the 
faid  }Villiam^  (to  wit)  on  the  faid  nrft  day  of  Julv,  in  the  year  of 
our  Lord  1772,  and  on  divers  other  aays  ana  times  between 
that  day  and  the  day  of  fuing  forth  the  original  writ  of  the  faid 
Robert  at  the  parifh  aforefaid,  wrongfully  and  injurioufly  fpoiltd 
mowed  and  cut<lown  divers,  (to  wit)  ten  acres  of  the  grafs  and 
rufhes  then  growing  ^pd  being  in  the  faid  zvq/le  or  common^  and 
wrongfully  and  injurioufly  tooK  and  carried  away  divers,  Tto  wit) 
fifty  waggon  loads  of  the  grafs  and  rufhes  fo  by  him  tne  faid 
WtUiam  mowed  and  cut  down  as  aforefaid,  in  the  faid  wtifte  or 
tomman^  whereby  the  faid  Robert  could  not  for  a  long  time,  (to 
wit)  daring  all  the  time  laft  aforefaid,  have,  ufe  and  enjoy  his 
laid  conunon  of  pafture,  and  his  faid  right  of  mowing,  cutting 
down,   taking  ana  carrying  away  rufhes  in  and  upon  the  faid 
'Wafii  or  common  for  litter  for  the  cattle  of  the  faid  Robert  as 
fmrefiud,  in  fo  ample  and  beneficial  a  maimer  as  he  ought  to 

have 


458  MicHASLl^s  Tbem  14  Gso.  IIL  1773* 

have  bad  and  enjoyed  the  fame,  but  during  all  that  time  wis 
deprived  of  great  part  of  the  profit  and  benent  thereof.  (Tbcre 
was  another  count  in  trover  for  two  waggon  loads  of  ru(hcs) 
which  the  plaintiff  lays  to  his  damage. 

Tht  <Iefendant  pleaded  not  guilty;  ifltte  being  joined  thereoo, 
the  fanne  was  tried  at  the  laft  aflizes  for  the  county  of  Norfolk^ 
when  a  verdifl  was  found  for  the  plaintiff,  and  general  damages 
given  upon  both  the  counts  in  the  declaration. 

.  Serjeapt  Saycr  moved  in  arreft  of  judgment,  and  took  feveral 
exceptions  to  the  declaration,  i/!,  Tha^  cuflom  to  take  a  profit 
in  the  foil  of  another  is  bad,  and  to  prove  this  he  cited  Gatc^ 
wood's  cafe,  6  Rrp.  59.  b.  where  it  is  refolved,  that  a  cujlom  for 
the  inhabitants  in  a  yill  within  any  ancient  meffuage  there  to 
have  common  of  pafture,  is  bad.  To  which  it  was  anfwercd 
for  the  plaintiff,  that  Gatewood*%  cafe  does  not  apply  to  the  cafe 
at  bar,  for  it  does  not  prove  that  an  occupier  of  land  may  not 
have  common  in  the  foil  of  another,  and  may  aifo  by  cvjlom 
have  a  right  to  cut  down  and  take  rufhes  for  litter  for  his  cattle 
Uvant  and  couchant  on  his  land.  And  to  fliew  that  a  cujhm  to 
take  a  profit  in  the  foil  of  another  is  good  was  cited  for  the 
plaintin,  3  Lev.  160.  The  Mayor  and  CommoaaUy  of  Lynn  R^gis 
verfus  Taylor^  where  it  was  refolved  by  the  whole  court,  that  a 
ct^om  for  freemen  o\  Lynn^  beinjg^wners  or  mailers  of  Ihips,  to 
dig  for  ballad  in  the  foil  of  the  mayor  and  Burgeffes  of  L^n  is 
good,  although  fuch  freemen  and  maflers  of  fhips  are  not  incor- 
porated,  or  members  of  the  corporation,  and  Gatewood'i  cafe 
was  there  cited  to  (hew  the  cujlom  was  bad;  fo  a  cuflom  to  dry 
nets  upon  another's  foil  is  good ;  aifo  a  cuftom  of  the  Hundred 
of  IVirkfworth  in  Derb\Jhire  to  dig  for  lead  in  another's  foil  is 
good,  which  is  certainly  to  take  a  projit  iji  another's  foil.— It  is  a 
good  cujlom^  that  when  a  jnan  hath  agifted  his  cattle  in  my 

Eark,  in   the  time  of  a  great  fnow,  for  neceflity  to  cut  the 
ranches  of  the  oaks  for  them.     1  Roll.  Abr.  560.^/.  12.— The 
court  over-ruled  ^his  objeftiont 

a.  It  was  objefled  by  Serjeant  Saytr^  that  the  title  to  the 
common  is  ill  fet  out  in  the  declaration,  fgr  it  only  alleges  that 
the  plaintiff  vfz.^  pojfjfed  of  a  meffuage  and  lands,  and  by  reafon 
thereof,  he,  of  right,  had  and  ought  to  have  common^  &c. 
and  cited  1  Ld.  JRaym*  266.  Dorney  verfus  Cajhford,  To  which 
it  was  anfwered  (or  the  plaintiff,  that  this  is  an  a&ion  for  a 
tort  againft  a  ftrancer,  a  mere  wronjj-doer,  and  it  is  fufficient 
for  the  plaintiff  to  allege  that  he  is  pojfejfcd^  &c.  he  need  not  fet 
put  any  title  whatfoever,  and  this  hath  been  the  conftant  and 
uniform  way  of  declaring  in  actions  for  difturbaoces  olcomman 
j^i.[flmilar  wrongs  ever  Hnce  the  cafe  of  Strode  verfus  Byrt.  4 
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Mod,  418.  which  was  an  a8ion  of  the  cafe  fetting  forth  that  he 
was  poiTefTed  of  a  tenement  and  of  a  clofe  of  pafture,  and  a  rood 
of  land,  &c.  in  Shipton  Mallet^  and  that  he  had  right  of  common 
inAkn£p  foreft  for  his  cattle,  &c,  as  thereunto  belonging,  that 
the  defendant  did  dig  and  make  coney-boroughs  in  the  faid 
foreft,  and  fet  nets  and  gins  there  by  which  his  flieep  were 
damnified,  and  he  deprived  of  common^  &c,;  upon  a  writ  of  error 
brought  in  B,  R.  the  queftion  was«  whether  the  declaration  was 
good  or  not  ?  becaufe  it  fets  forth  that  the  igtWxniiS  Ugitimt  poj^ 
fijfionatusfuit  detenemmto^  &c,  which  [it  was  objeftedj  was  not 
fufficient  to  intitle  htm  to  bis  afiion,  but  that  he  ought  to  (hew 
a  title  by  cujlom  ovpTtfcriptiQn  or  otherwife,  and  not  declare . 
upon  the  bare  pojfeffton  without  any  other  right ;  for  he  claiming 
a.  profit  arifing  out  of  another  man's  foil,  ought  to  have  fet 
forth  a  particular  eftate  to  himfelf,  either  by  grant,  prefcriptiou 
or  fome  conveyance,  and  not  to  fay  that  he  was  pojfejftd^  &c» 
and  ought  to  have  common^  &c.  as  belonging  to  kis  tenements^ 
without  fhewing  how,  or  in  what  manner,  which  is  fo  uncertain 
that  no  ilTue  can  be  taken  upon  it ;  therefore  [it  was  faid]  the 
plaintiff  ought  to  have  Oiewn  the  commencement  of  his  eftate, 
and  how  he  came  to  be  intitled  to  the  common^  which  muft  [in 
this  cafe]  be  either  appendant,  or  nothing,  and  if  fo,  he  muft 
fet  forth  the  beginning  of  ir,  that  the  defendant  might  give  him 

an  anfwer. But  after  much  argument  an4  debate  upon  the 

matter  the  declaration  was  adjudged  to  be  good,  and  that  the 
plaintiff  need  not  fet  forth  his  tjtle,  either  by  prcfcription  ®r 
grant.  1.  Becaufe  it  is  an  a£lion  grounded  upon  \h^  pojeffion 
againft  a  wrong  doer ;  to  which  a£lion,  a  title  would  be  only  an 
inducement.  2.  That  he  need  not  fet  out  any  title  whatfoever, 
becaufe  (as  to  the  defendant  who  did  the  injury)  it  ftands  in* 
different,  whether  plaintiff  is  pwner  of  the  foil  or  not ;  the  de- 
fendant's bufinefs  is  to  anfwer  the  wrong  alleged  to  be  done  by 

him. It  is  true  if  it  ha4  been  upo.n  fpecial  pleading,  as  in 

trefpafs  for  diftraining  his  cattle,  and  the  defendant  had  pleaded 
that  he  was  owner  of  the  foil,  and  fo  juftified  the  taking,  the 
plaintiff  in  fuch  cafe  muft  have  replied  and  (hewn  a  title  by  grant 

or  prcfcription  or  fome  other  conveyence. And  lajlly^  [they  • 

refolvedj  that  this  matter  is  not  tniVerfable;  for,  upop  the  ge* 
neral  iflue  a  riffht  of  common  muft  be  proved  and  given  in  evi- 
dence,  otherwife  the  plaintiff  cannot  maintain  his  a6Hon,  but 
what  right  is  not  material,  and  fo  the  judgment  oi  the  C.  B. 
was  aH^med,  and  [as  the  report  fays]]  the  law  fettled  in  this  point. 

Domey  verfus  Cajhford^  1  Ld.  Raym.  266.  (cited  for  the  de- 
fendant) was  cafe  for  obftrufling  a  private  way.  The  plaintiff 
declared  that  he  was  poffeffed  for  a  term  of  years  pf  a  hoi;ife, 
ipd  that  he  aidd  all  tpofe  whpfe  eftate  he  had  in  the  boofd 

iron 
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from  time  wheijeof,  &c.  kabueruni  &  h^t  detuemnt  a  wsf 
t?c.  that  the  defendant  obftruQed,  &c.  upon  the  general  iSue 
pleaded,  verdift  for  the  plaintiff.  But  after  divert  motions  ia 
arreft  of  judgment;  by  tne  whole  court  judgment  was  arrefted. 
For  though  it  had  been  good  to  declare  againft  a  wrone-doer 
that  he  [^laintiiT]  katfre  debmt  viam^  &c.  as  was  iatety  ad' 
judged  in  C  B,  in  Strode  verfus  Bitchy  yet  here  the  plaintiff  has 
laid  a  qiu  eftaU  in  himfelf,  when  he  is  but  leiTee  for  years, 
which  IS  impoflible,  for  he  cannot  have  the  eftate  of  any  other 
but  only  his  own.  To  whicji  it  was  anfwered,  that  the  plain- 
tiff Domey  had  no  occafion  to  fet  out  any  title  whatfoever,  but 
fas  the  cafe  fays]  it  had  been  good  to  declare  againft  a  wrong- 
doer, that  the  plaintiff  2>^m<ry  Mibere  debuit  Viam^  &c.  but  having 
taken  upon  hirofelf  in  pleadmg  to  fet  out  a  title,  and  having  fet 
out  a  bad  one,  it  (hall  be  taken  moft  ftrongly  Againft  him. — But 
in  the  cafe  at  bar,  the  plaintiff  hath  not  let  out  any  title  what- 
ever ;  poffeffion  being  fufficient  againft  a  wrong-doer.  And  of 
ikai  opinion  was  the  whole  court. 

Serjeant  Sayer  ^ly  objefted — ^That  it  appeared  by  the  decia* 
lation  that  the  plaintiff  claimed  the  right  to  cut  and  take  the 
rufties  on  the  wtijic  for  litter  for  his  cattle,  as  a  right  appen- 
dant to  his  right  of  r^i»;ii^;r, ,  which  cannot  be  in  their  nature 
and  quality ;  for  a  thing  incorfartal  cannot  be  appendant  to  a 
thing  incorporeal^  and  both  thefe  rights  are  incorporeal^  and  cited 

Tyrringkam's  cafe,  4  Rep,  36.  b. ^To  which  it  was  anfwered 

that  the  right  to  cut  and  take  rupies^  tic,  is  not  claimed  or 
alleged  to  be  appendant  to  the  right  of  common;  but  it  is  alleged 
10  be  a  part  ot,  or  as  a  circumftance  of  the  plaintiff  *s  right  of 
common^  and  is  a  very  reafonable  and  ufeful  part  thereof,  and  of 
that  opinion  was  the  whole  court. 

Serjeant  Sayer  \thly  objeSed  to  duplicity  in  the  firft  count. 
which  (he  faid)  confifted  of  a  claim  of  two  diflin£l  and  feveral 
rights,  viz,  a  right  of  common^  which  doth  not  lie  in  trenire^ 
for  the  plaintiff  cannot  cut  and  take  away  the  grafs  from  off 
the  common^  but  can  only  feed  and  take  it  by  the  mouths  of  his 
cattle;  and  a  right  to  cut* and  take  away  ruflies,  which  lies 
wholly  in  prendre^  cannot  be  joined  in  the  fame  count  with 
the  right  of  common^  which  doth  not  lie  in  prendre.  To  which 
the  like  anfwer  was  given  as  to  the  ^d  objedion,  znz.  That  the 
right  to  cut  and  uke  the  ruflies  is  only  a  circumftance  attend* 
ing,  or  part  of  tfie  right  of  common^  aad  that  both  together  may 
be  reafonably  taken  and  confidered  as  one  united  ri^t.  Cor  the 
cnfiom  is,  that  whoever  occupies  land  in  the  parifli  of  iMdkati^ 
and  has  a  right  of  common  in  the  wqjte^  has  alfo  a  right  to  col 
tad  take  ruflies  ihere^  he  cannot  have  oti^  withput  the  othen 

according 
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iccording  to  the  cuftom  laid  in  the  declaration^  and  found  to 
be  true  by  the  verdifL  And  of  that  opinion  was  the  whole 
court. 

Serjeant  Say^r  upon  his  firft  moving  this  cafe  alfo  objefted— • 
That  the  latter  count  in  trover  could  not  be  joined ;  but  now, 
upon  (hewing  caufe  he  candidly ^gave  up  this  obje£lion;  the 
▼cry  fame  having  been  made  and  over-ruled  in  Mafi  verfus  Good* 
Jon^  in  Mich,  term  laft,  anU^foL  348.  Serjeant  Wxlfon  (who 
drew  the  declaration)  was  of  the  plaintiff 's  counfei. 

Judgment  for  the  plaintiff,  /«"  totam  curiam* 


Mary  Leader  widow  ver/us  William  Moxton^  Richard  »Biatk.Rcjw 
Barwife  and  Thomas  Taylor.     C.  B*  ^^'  ^'  ^ 

ACTION  of  trefpafs  upon  the  cafe,  wherein  the  plaintiff  [Commifion- 
•^^  declares,  That  long  betore  and  at  the  feveral  times  of  com-  *"  ^'  P*'^*^ 
mitting  the  feveral  grievances  next  herein-after-mentioned,-  (he  J^\t^  ^f. 
^as,  and  from  thenceforth  hitherto  hath  been,  and  fiill  is  feifed  oretlon:  bat 
in  her  demefne  as  of  freehold,  that  is  to  fay,  for  and  during  the  l*""**'^**'^ 
term  of  her  natural  life,  if  (he  continues  fole  and  unmarried^  fj^  i 
of  and  in  divers,  (to  wit)  (ix  meffuages  or  dwell ing-houfes  with  SpedaU£H<» 
the  appurtenances,  Gtuate,  Handing  and  being  in  a  certain  ftreet  "P**."  *^*  "^ 
or  lane  called  Old  GravelUane,  on  the  eaft  fide  of  the  faid  ftrea  "^^f^^ 
in  the  parifh  of  Saint  George  in  the  County  of  MiddUJex^  and  raifing  the 
which  laid  feveral  meffuages  and  dwelHng-houfes,  at  the  afore-  JJ'"'  *»»  ** 
faid  times  of  committing  the  faid  refpcQive  grievances  herein-  pi^nj-,ft-», 
after-mentioned,  were  in  the  poffeffion  of  certain  tenants  thereof  houfei  in 
refpeftively  -to  the  plaintiff,  tnat  is  to  fay,  one  of  the  fa'd  mef-  Grswl-Lae^ 
fua^es  or  dwelling-houfes  then  was  in  the  poffeffion  of  one  ^fjjge^^a^ 
Wuliam  Tucker  as  tenant  to  the  faid  plaintiff,  another  thereof  was  lights  to  the 
then  in  poffeffiom  of  one  John  Duncan^  as  tenant  to  the  faid  *»V^«»  *«*« 
plaintiff,  another  thereof  then  was  in  the  poffeffion  of  one  WiL  <>»«'^"^***- 
TiamSfaris,  as  tenant  to  the  plaintiff,  another  thereof  then  was 
in  the  poffeffion  of  one  Alexander  Grieve  as  tenant  thereof  to  the 
plaintin,  another  thereof  then  was  in  the  poffefGon  of  one  James 
Smith  as  tenant  thereof  to  the  plaintiff,  and  the  remaining  one 
then  was  in  die  poffeffion  of  one  John  Beefwank  as  tenant  to  the 
plaintiff;  all  which  faid  feveral  meffuages  or  dwelling-lioufes 
then  refpeftivery  fronted,  and  each  of  them  did  and  doth  front 
the  faid  ftreet  called  Old  Gravel-lane^, 2xA  each  of  them  then 
bad,  and  fiitl  of  right  ought  to  have  a  door  and  paflage  from  the 
ground-floor  thereof  rcfpeaively  in  the  faid  ftreet,  and  alfo  cer- 
tain lighu  and  windows  placea  in  the  ground-floor  of  all  the 
6  fafd 
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faiddnefTuages  or  dwelling-houfes  refpcaivcly  to  the  faid  ftrect, 
whereby  the  light  and  air  from  the  faid  ilreet  came,  and  flill 
of  right  ought  to  come  into  the  faid  mefluages  and  dwelling, 
houi^  refpeflively  in  the  ground-floors  thereof  refpc£lively ; 
neverthelels  the  defendants  well  knowing  the  premifes,  but  ma- 
licioufly  and  wrongfully  contrivlnff  and  intending  to  hurt  and 
prejudice  the  plaintiff  in  her  aforefaid  e&ate,  of  and  in  the  afore- 
laid  mefluages  or  dwelling-houfes  with  the  appunenances,  and 
to  render  the  fame  of  little  or  no  value  to  her  whilft  (he  was 
fo  feized  thereof  as  aforefaid,  (to  wit)  on  the  firft  day  of  June 
1772,  and  on  divers  other  days  and  times  between  that  day  and 
the  day  of  fuing  forth  the  ori^nal  yrrit  of  the  plaintiff  in  this 
behalf,  at  the  parifh  aforefaid,  m  the  county  aforefaid,  wrong- 
fully and  injurioudy  raifed  and  caufed  to  be  raifed  the  faid  (Ircet 
T!it  Grtva.  called  Old  Cravel-iane^  and  the  foil  and  pavement  thereof  be- 
fore  and  in  the  front  of  the  faid  feveral  mefluages  or  dwelling- 
houfes  of  the  plaintiff,  and  of  each  of  them  refpe£lively  by  theq 
and  there  placing  and  laying  divers  great  quantities  of  wood» 
boards,  timber,  planks,  earth,  (tones,  gravel  and  foil,  in  and 
upon  the  faid  ftreet  there,  to  a  much  greater  height  than  the 
faid  (Ireet  or  the  foil  and  pavement  thereof  were  before  raifed, 
that  ia  to  fay,  to  the  heighth  of  ft\  feet  more  and  higher  than 
the  fame  ftreet,  or  the  (oil  and  pavement  thereof  beiore  were 
raifed,  and  fo  near  and  fo  clofe  to  and  againfi  the  faid  fronts  of 
the  faid  feveral  meffuages  or  dwelling-houfes,  and  the  front  of 
each  of  them  refpefiively  towards  the  faid  flreet,  that  the  afore- 
faid doors  and  panages  of  the  faid  feveral  meffuages  or  dwelling- 
houfes,  and  the  doors  and  paffages  of  each  of  them  refpedively 
from  the  ground-floor  thereof  refpeflively  unto  the^  faid  ftreet, 
and  alfo  the  faid  lights  and  windows  of  the  faid  feveral  meffuages 
and  dwell ing-houlcs  refpeflively,  in  the  ground-floor  thereof 
refpeflively,  through,  which  the  faid  light  and  air  before  came 
from  the  faid  ftreet  into  the  faid  meffuages  or  dwelling-houfes, 
and  each  of  them  refpeflively  in  the  ground-floor  thereof,  bc- 
*  came  and  were  and  uill  are  totally  blocked  up  and  obftrufled« 
ctofed  and  darkened  refpeflively,  (o  that  the  laid  tenants  and 
inhabitants  of  the  faid  meffuages  and  dwellihg-houfes  refpec- 
tively  could  not  pafs  through,  or  go  out  of  the  fame  refpeflivc 
doors  o;*  paffages  thereof  into  the  laid  ftreet,  and  which  they  ufed 
to  pafs  and  go,  and  ftill  of  right  ought  to  pafs  and  go  into  the 
faid  ftreet,  and  alfo  from  thence  back  into  the  faid  meffuages, 
and  the  light  and  air  which  before  came  into  tl:c  faid  meffuages 
4)V  dwelling-houfes  refpeflively,  fb"  .'.  ihc  fame  lights  and 
'  windows  or  any  of  them  int'^  i  ;  :  .iflTuagcs  or  dwelling- 
houfes  or  any  of  theni  in  :l:  ./  .  .-'  i^-  !■  tliCreoF  refpeflively, 
but  were  ana  ftill  are  total'y  ...  ■/  •,  liiad^icd  and  prevented 
by  the  means  aforefaid  hum  lu  .L  li.^  ;  ly  rcafo^i  whereof  the 

plaintiff 
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plaintiff  hath  been  and  flill  is  greatly  prejudiced  and  injured  in 
her  aforefaid  eftate,  of  and  in  the  atorefaid  mefluages  or  dwelU 
ing-houfes  with  the  appurtenances  and  each  of  them  refpefiively ; 
and  the  fame  mefluages  or  dwelling-houfes  are  become  and  each 
of  them  refpettively  is  become  thereby  of  little  or  no  value  to 
her ;  and  the  greater  part  of  the  aforefaid  tenants,  (to  witj  the  faid 
IVitiiam  Sparks^  James  Smith,  Alexander  Grieve^  and  John  Beef^ 
zvanky  four  of  the  aforefaid  tenants  to  the  faid  plaintiff"  of  her 
faid  mefluages  or  dwelling-houfes  refpe&ively,  by  rcafon  of  the 

}ircmifes,  have  refpeSively  quitted  and  left  the  faid  four  mef- 
iia^es  and  dwelling-houfes,  which  were  in  their  refpeflive  pof. 
fefnons  as  aforefaid,  and  the  plaintiff  cannot  procure  any  other 
tenants  for  thofe  mefTuages  or  dwelling-houfes,  but  the  fame 
remain  and  each  of  them  refpeftively  remains  empty  and  un- 
tenanted, and  the  aforefaid  other  tenants  to  the  plaintiff,  (to  wit) 
the  faid  IVilliam  Tucker  and  John  Duncan^  two  of  thic  faid  tenants 
to  the  plaintiff  of  the  faid  remaining  two  mefTuages  or  dwell- 
ing-houfes  of  the  plaintiff",  have  and  each  of  them  refpeftively 
has  foreborn  and  refufed  to  pay  any  rent  to  the  plaintiff  for  thofe 
mefTuages  and  dwelling-houfes  within  their  refpeftive  polTef- 
fions  fmce  the  committing  of  the  faid  grievances,  and  itilt  re- 
fufe  to  pay  any  rent  to  her,  and  threaten  and  are  going  to  quit 
and  leave  thp  pofTeffion  of  the  faid  two  lafl  mentioned  mefluages  , 
or  dwelling-houfes  refpeftively,  by  means  and  on  account  of 
the  premifes  aforefaid,  (to  wit)  at  the  parifh  aforefaid,  in  the 
faid  county  of  Middlejex :  and  the  plaintiff  avers  that  fhe  at 
the  faid  feveral  times  of  committing  the  aforefaid  grievances, 
and  fince  thofe  times  was  and  continued  fole  and  unmarried, 
and  flill  coiitinues  and  is  fole  and  unmarried,  (to  wit)  at  the 
parifh  aforefaid  in  the  county  aforefaid.  There  are  other  counts 
in  the'  declaration  to  the  like  effcft  for  the  fame  caufe  of  aftion, 
vrhich  the  plaintiff"  lays  to  her  damage  of  pounds,  &c. 

The  defendants  pleaded  the  general  ifTue,  and  this  caufe  was 
tried  before  the  Lord  Chief  Juflice  De  Grey  at  the  fittings  after 
Hilary  term  lafl,  when  a  verdift  was  found  for  the  plaintiff,  and 
170/.  damages,  fubjeft  to  the  opinion  of  the  court  upon  the  fol- 
lowing cafe,  viz.' 

It  appeared  in  evidence  at  the  trial,  that  the  plaintiff  was  C-fc  ftat«d  fcr 
owner  for  life  of  the  houfes  mentioned  in  the  declaration,  and  the  op«»»*'on  rf 
which  flood  in  Old  GraveUane;  the  fame  being  a  lane  opening  *  *  ^^'  * 
immediately  into  one  of  the  flreets  mentioned,  and  authorized 
to  be  paved  in  and  by  a  certain  aft  of  parliament  paffed  in  the 
11th  year  of  his  prelent  Majefly's  reign,  intituled  «•  An  aft  for 
paving  Wadpingjlreet  in  the  countv  ot  AUddlefix^  and  the  feveral 
flreets  and  pauages  leading  into  tne  fame ;  and  for  removing 
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^11  encroachments  and  obftru£Uons  therefrom,  and  preventing 
the  like  for  the  future ;  and  for  opening  a  paflage  rrom  Her' 
miiage-Jlrect  into  NigluingaU4ane  ;  and  for  paving  fuch  paflage, 
and  the  eaft-iide  of  MgluingaUUancJ* 

That  on  the  s6th  of  July  1771,  two  thirds  and  upwards  of 
the  houfeho^ers  and  landlords  or  owners  of  houfes  and  tene- 

.  ments  within  Old  Graud-lani  aforefaid,  did  in  purfiiance  oi  the 
laid  a£l  apply  bv  petition  to  nine  and  more  of  the  comaiiflionen 
in  the  laid  aa  named  and  appointed  at  a  meeting  of  the 
commiflioners  for  putting  the  (aid  zEt  in  execution,  expreffing 
their  defire  to  have  the  faid  lane  paved  and  cleared  of  all  in- 

.  croachments,  nuifancesyobftru^lions  and  annoyances ;  whereupon 
tlie  faid  commiflioners,  at  the  faid  meeting,  being  nine  or  more 
in  number,  did  make  a  certain  oi;der  whereby  it  was  order&l 
that  the  prayer  of  the  faid  petition  be  granted,  and  that  the  fe- 
veral  powers  veiled  in  theiis  commiflioners  by  the  faid  dSi  in 
confequence  of  the  faid  petition  be  carriedinto  execution  at  their 
fequeit. 

In  confequence  of  the  above  petition  and  order,  the  commir- 
(ipners  contracted  with  the  defendants  to  pave  Old  GravelJlMi^ 
who  accordingly  proceeded  to  pave  the  fame ;  and  did^  purfuMt 
to  the  orders  ^  the  faid  commiffioners^  raife  the/ootway  cdntiguous 


to  the  faid  houfes  to  the- height  of ^x  feet  hut  in  a  rwular  de- 
fcent,  and  compleatly  finiflied  the  faid  pavement  by  the  fourth 
day  of  July  1772^  and  by  foraifing  the  footW^y  in  manner 
aforefaid,  obftruclcd  the  doors  and  windows  in  the  ^aund^floors  of 
the  plaintin's  houfes  in  the  declaration  mentioned,  and  oc- 
cafloned  the  feverai  injuries  to  the  plaintiff  complained  ot  in  the 
declaration. 

Before  the  bringing  of  the  prefent  a£lion  the  plaintiff  did, 
*  within  fix  months  after  the  caufe  of  complaint,  appeal  to  the 
jullices  of  the  peace  at  a  General  Quarter  Seflions  neld  for  the 
county  of  Mi^j/yZ^jf,firft  giving  twenty-one  days'  notice  in  writ- 
ing of  her  intention  to  bring  fuch  appeal,  and  of  the  matter 
thereof  to  the  clerk  of  the  commiflioners,  and  did  enter  into 
fuch  recognizance  in  that  behalf  as  is  direSed  by  the  faid  ad  of 
parliament ;  and  upon  the  hearing  of  fuch  appeal,  the  £ud  court 
of  Quarter  Seflions  difmifled  fuch  appeal,  apprehending  and  de- 
claring that  thatcoxm  had  no  jurifdiclion  in  tne  matter. 

That  before  the  bringing  of  the  prefent  a^on  the  clerit  of 
the  commiflioners  >vas  requefted  by  the  attorney  for  the  plaintiff, 
to  ffive  him  a  copy  of  the  order  flgned  by  tne  commiflSooort 
unoer  which  the  prefent  defendants  ^ed,  or  the  names  of  fiidi 

com* 
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commiflioners  who  figned  fuch  order,  but  which  requeft  the 
faid  clerk  did  not  comply  with,  but  rcfufed  fo  to  do;  where- 
upon  the  prefent  a61ion  was  brought  after  twenty  days  previous 
norice  in  writing  to  the  clerk  of  the  comraiffioners,  and  alfo  to 
the  defendants. 

In  order  to  prove  the  aflion  to  be  commenced  within  the 
time  limited  by  the  aQ,  a  capias  ad  refpondcndum  (ifliied  out  of 
this  court)  was  produced  and  read  m  evidence,  and  which 
appeared  to  have  i/Fued  on  the  15th  day  of  December  ijy^^  a»d 
was  returnable  the  20th  day  oi  January  laft,  and  was  jued  out 
zvitk  intent  to  declare  in  the  prefent  aSlion  upon  the  appearance  of 
the  defendants  thereto,  and  upon  fuch  appearance  did  declare 
againft  them  as  above  fet  forth.  Whereupon  a  verdifl:  was 
found  for  the  plaintiff,  fubje£l  to  the  opinion  of  the  court  upon 
the  two  following  quellions: 

ijl  Q.  Whether  the  above  aftion  will  lie  againft  the  de- 
fendants under  the  circumftances  of  the  cafe  ? 

2d  Q.  Whether  the  capias  ad  refpondendum  ought  to 
have  been  read  in  evidence  to  prove  the  time 
of  the  commencement  of  the  fuit  ? 

Serjeant  Davy  for  the  plaintiff  was  beginning  to  argue,  when 
the  court  flopped  him  and  faid  the  defendant's  counfel  ought  to 
begin,  and  fpcak  iirft  as  to  the  latter  queftion;  and  thea  to 
the  firft. 

Serjeant  Walker  for  the  defendant — I  contend  that  the  capias 
ad  refpondendum  ought  not  to  have  been  read  in  evidence  to  prove 
the  time  of  the  commencement  of  the  fuit,  becaufe  that  writ 
is  not  the  commencement  of  an  aftion  in  this  court;  the  plain- 
tiff ought  to  have  produced  and  (hewn  in  evidence  to  the  jury 
her  ongincd  zurit  fued  out  within  the  time  limited  by  this  a£l  of 
parliament ;  for  fhe  alleges  in  her  declaration  that  the  defendants 
on  the  firft  day  of  June,  and  on  divers  days  and  times  between 
that  day  and  the  day  of fu'ing forth  her  original  writ^  did  the  da- 
mage and  injury  Ihe  complains  of; — fo,  where  the  ftatute  of  li- 
mitations is  pleaded  to  an  ajfumpfit  in  this  court,  and  the  plaintiff 
replies  by  (hewing  that  a  capias  ad  refpondendum  was  fued  out 
within  fix  years  next  after  the  caufe  of  a£lion  accrued,  it  will  not 
take  it  out  of  the  ftatute, 

G(?ir/^/ Jiiftice— If  the  capias  ad  refpondendum  be  fued  out  within 
fix  months  [as  it  appears  to  be],  the  original  muft  be  prefumed 
to  be  fued  out  within  fix  months,  for  it  immediately  precedes  the 

^YOl.  m.  HH  Bladtftont 
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a  Bono. 950.  Blackjlone  ]\x^\ct — ^The  latitat  is  the  commencement  of  the. 
10969.  aftion  in  the  King's  Benchy  and  yet  it  fuppofes  a  bill  of  MiddUJix 

tro?com-*  ^°  hz\t  iffued  before;  1  think  the  capias  ad  refpondaidum  \i^ 
menccmentof  very  rightly  admitted  to  be  read  in  evidence  to  fliew  the  com- 
a  fuit  in  c.  P.  mencement  of  the  fuit. 

is  good  evi- 

originil.]  Serjeant  Walker — As  the  court  feem  to  be  of  opinion  that  tlie 

capias  was  properly  admiffible  to  be  read  to  fliew  the  commence- 
ment of  the  luit,  I  (hall  so  on  to  the  other  queflion,  and  en« 
deavour  to  fhew  that  this  aaion  doth  not  lie  againil  the  defend- 
ants under  the  circumflances  of  this  cafe. 

By  a  claufc  in  the  afl  of  parliament  mentioned  in  the  cafe  for 
paving  Wapping-Jlredy  &c,foL  550,  551.  the  cpmmiflioners  arc 
authorized  and  impowered  from  time  to  time  to  caufe,  order  and 
direft  the  faid  ftreet,  &c.  to  be  pavtH^  repaired  Junk  or  aUetd^ 

in  fuch  manner  as  they  (hall  think  fit. ^The  defendants  have 

done  nothing  but  what  the  commiflioners  ordered.  The 
coramiflioners  have  power  to  Jink  or  alter  the  pavement  as  they 
think  fit;  they  have  power  to  alter ;  then  they  have  power  to 
raife  the  pavement :  it  to  raife  it  an  inch,  they  may  lawfully 
raife  it  a  foot,  or  Ak  feet,  as  hath  been  done  in  the  prefent 
cafe;  for  the  legiflature  intended  \\\^\,  prixmte  property  ihould 
give  way  to  the  publick  good;  and  therefore  undfer  the  circum- 
Ibnces  of  the  cafe  this  aftion  doth  not  lie. 

Again ;  the  aft  of  parliament  hath  provided  [foL  590.]  •'  That 
if  any  perfon  fhall  think  himfelf  or  herfelf  aggrieved  by  avf 
thing  done  in  purfuance  of  the  aft,  fuch  perfon  may  appeal  to 
the  Quarter  Seffions  within  fix  calendar  months  after  caufcof 
fuch  complaint  fhall  have  arifen,  6?c.  and  the  jufticcs  fhall  hear 
and  finally  determine  the  caufe  and  inatter  of  fuch  appeal  in  a 
fummary  wav,  and  award  fucn  cojls  to  the  parties  appealing  or 
appealed  againfl  as  they  the  faid  juflices  fhall  think  proper;  and 
thfc  determination  of  fuch  Quarter  Seffions  fhall  be  final,  binding, 
and  conclufive  to  all  intents  and  purpofes.'*  The  legiflature 
faw  that  fomc  injuries  mufl  be  done,  and  therefore  gave  thil 
power  to  the  jufticcs  at  the  Quarter  Seffions,  whofe  dctcrniina- 
tion  is  to  be  final;  the  party  aggrieved  mufl  apply  to  the  Quar- 
tcr  Seffions  for  redrefs,  and  has  no  right  to  bring  this  aftion. 

Blackftone  Juflice — It  appears  by  the  flate  of  the  cafe  that  die 
plaintiff  did,  within  ^i\  months  after  the  caufe  of  complaint, 
properly  appeal  to  the  Quarter  Seffions,  and  upon  hearing  the  ' 
appeal  the  fame  was  dilmiffedv  the  juflices  apprehending  tfait 
tfuLt  court  had  no  jurifdiftion  in  the  matter, 

Serjcait 
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Serjeant  Walker — The  court  of  King's  Bench  would  have 
granted  a  mandamus  to  oblige  the  Quarter  Seilions  to  take  jurif- 
di£hon  of,  and  finally  determine  the  matter. 

Blackjlont  Juftice — The  Quarter  Seffions  have  no  jurifdiftion 
to  give  the  plaintiff  fatisFacHon  in  damages;  tliey  have  only 
power  (by  the  aft)  to  give  cojh ;  fhall  the  party  injured  [as  the 
prcfent  plaintiff hc;s  been]  be  precluded  from  bringing  her  aftion 
in  this  court,  and  laying  her  cafe  before  a  jury,  to  have  fatif-* 
fa£iion  in  damages?  I  am  of  opinion  fhe  fhall  not  be  precluded. 

Serjeant  Davy  was  ready  to  have  argued  for  the  plaintiff,  but, 
the  court  told  him  they  were  of  opinion  that  judgment  mud 
be  given  for  the  plaintiff,  and  therefore  he  had  no  occafion  to 
give  himfelf  any  trouble. 

Gould  Juftice — I  am  very  clearly  of  opinion  that  this  aflion 
well  lies  againft  the  defendant ;  that  the  aftion  was  commenced 
in  due  time,  and  that  the  capias  ad  rcfpondthdum  was  very  pro- 
perly read  in  evidence  to  prove  the  time  of  the  commencement 
of  the  fuit. 

Every  man  of  common  fenfe  muft  undcrftand  that  this  aft 
of  parliament  ought  to  be  carried  into  execution  without  doing 
fuch  enormous  mjury  to  individuals,  as  hath  been  manifeftly 
done  to  the  plaintiff  in  this  cafe ;  wherever  a  truft  is  put  in 
commiflioners  by  aft  of  parliament,  if  they  mifdemean  them- 
fclvcs  in  that  truft  they  are  anfwcrable  criminally  in  the  King's 
Bench ;  if  they  aggrieve  and  damnify  the  fubjeti,  as  they  have 
done  in  the  prcfent  cafe,  they  are  anfwcrable  in  this  court  aw- 
litcr  in  damages  to  the  party  injured  ;  there  are  no_  negative 
words  in  the  ftatute  to  exclude  the  courts  at  Wcjlminjler  from 
having  jurifdift ion  in  this  cafe,  on  the  contrary-  the  a6t  of  par- 
liiiment  recognizes  their  jurifdiftion,  where  it  limits  the  time 
lor  commencing  aftions  againft  perfons  for  any  thing  done  in 
purfuance  of  the  ^t\,  Beftdcs,  the  Quarter  Seflions  have  no 
power  or  jurifdiftion  to  give  any  fatisfaftion  in  damages,  fo 
that  it  would  be  very  grievous  to  the  fubjefts  indeed,  if  the 
courts  at  Wtfiminfttr  were  not  open  for  them  to  obtain  juftice  by 
the  verdift  of  a  jury  in  fuch  a  cafe  as  this. 

Black/tone  Juftice— I  am  of  the  fame  opinion  j  the  Quarter 
Seirions  have  no  power  to  make  the  injured  party  fatisfaftion 
in  damages;  the  commiffioners  are  auihorized  to^^i/f,  repair, 
fink  2Lni  alter  x\it  ftreets  ;  this  ftrcet  cdWcd  Old G ravel- lane ^  where 
the  plaintiff's  houfes  ftand^  was  ordered  to  be  paved,  Qc.  under 
the  optional  claufe,  as  it  is  called  [in  the  zSk.fcL  590.]  upon 
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Edition  (of  two  thirds  of  the  houfcholders  and  landlords  of  tk 
oufes  there)  to  the  commidioncrs,  who  have  power  by  that 
claufe  in  the  at}  to  rate  and  affefs  the  inhabitants  of  fuch  ftrcd 
one  fliilliiigand  fixpence  in  the  pound ;  is  it  confident  with  com* 
'  mon  fcnfc  that  the  plainiifF  mull  pay  li.  6d.  in  the  pound  to 
have  her  houfcs  buncd,  and  the  lights  and  free  pafTage  of  her 
houfes  obftrufted  and  hindered  ?  I  think  the  commiflioners  have 
afled  arbitrarily  and  tyrannically,  and  that  the  damages  are  too 
i'mall. 

Mr.  Juftice  Narfs  was  of  the  fame  opinion,  and  fpoke  to  the 
like  efle61,  and  judgment  was  given  for  the  plaintiflf. 
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[s-tpoft.  The  Provolt  of  Eton-College  and  the  fame  College 
♦'3  J  verfi4s  The  Bifhop  of  Winchefter  and  Fountain,  Clcrt. 

C.B. 

Nota.  The  Surry  '^O  UN  Bijliop  of  IVmchcfur,  and  Thvmas  Fountain 
rcconi  it  en-  (to  wit)^  cicrk  have  been  fummoned  to  anfwer  unto  Edwvd 
Hlliy*'terin.  Barnard  doftor  in  divinity,  \Pr^t'(//  of  the  college- 

13  Geo.  3.  *    royal  of  the  Ble{red  Mary  of  Elotw  near  Wind/or  in  the  county  of 
Buckingham   and  the  fame  college,    that  they  permit  the  faiJ 


Crtunt  injptfre  provoft  and  the  fame  college  to  prcfent  a  fit  perfon  to  the  church 
tmpr^t  of  za  oilforpltfdon  which  is  void  and  in  the  gilt  of  the  hmtprov^ 
^^U  »"^  ^'^^'  ^"*^  college,  &c.     And  thereupon  the  hid jprmwjl  ltd 

college  by  Jo/ift  Edmonds  their  attorney  complain,  for  that  the 
provoft  of  the  faid  college-royal  of  the  Bleifed  hiary  of  £fflt 
near  Wmdfor  in  the  county  o\  Buckingham  and  the  fame  collc^ 
were  feifed  in  grofs  as  ot  fee  and  right,  in  right  of  the  faw 

6  college 
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college  of  and  in  the  advowfon  of  the  church  of  Worptefdon  That  the 
aforciaid,  and  being  fo  thereof  feifed,  the  faid  church  hereto-  f^][^^}^V^ 
fore,  (to  wit)  on  the  8th  day  of  Oilober  in  the  year  of  our  Lord  prefcm^  to 
1765,  dXWorplcfdon  aforcfaid,  in  the  county  o{  Surry  aforefaid,  the  church 
became  vacant  by  the  dcatli  of  one  Stephen  SUech  the  then  in-  j>c'og  vacint 
cumbent  thereof,  and  thereupon  it  then  and  there  belonged  to  '"  *^  ^* 
the  provoji  of  the  faid  college  for  the  time  then  being,  and  to 
the  faid  college  in  right  of  the  fame  college,  to  prefent  a  fit 
perfon  to  the  faid  church  fo  being  vacant  as,  aforefaid,  where- 
upon the  faid  Edward  Barnard  then  provojl  of  the  faid  college, 
and  the  fame  college  in  right  of  the  fame  college,  then  and  there 
prefentedto  the  faid  church,  fo  being  vacant  as  atorefaid,  one  Tii'Aw 
Burton  doftor  in  divinity  their  clerk,  who,  upon  the  faid  prefenta-  <>"*  John 
tion  of  the  faid  then  provojl  and  college,  was  admitted,  inftituted  ?"iw"„J^* 
and  indu£led  into  the  fame  in  the  time  of  our  Sovereign  Lord  whowai»d- 
the  now  King;  and  iht provoji  of  the  faid  college,  and  the  fame  nuitcd,&c. 
college  in  right  of  the  (aid  college,  being  fo  feifed  of  and  in  the 
faid  advowfon  as  aforefaid  in   torm  aforefaid,  the  faid  church 
afterwards,  (to  wit)  on  the  iQth  day  of  February  in  the  year  of  That  on  13th 
our  Lord  1771,   at  IVorpUJdon  aforefaid,  became  void  by  the  ^jf**' J^^'/ 
death  of  the  faid  John  Burton  the  then  laft  incumbent  thereof,  became" void 
and  dill  is  vacant,  and  for  that  reafon  it  then  and  there  be-  by  the  death 
longed,  and  now  flill  doth  belong,  to  the  faid  now  provojl  and  ofDr.Burton, 
college  in  right  of  the    faid   college  to  prefent    a    fit  perfon  ^,^,11^  ',„jij 
to  the  faid  church  fo  being  void  as  aforefaid ;  and  the  faid  BJhojp  now  belong! 
md  Thomas  Fountain  hinder  them,  and  will  not  permit  them  Jo  to  plaintiff  to 
:o  do ;  wherefore  they  fav  that  they  are  injured  and  have  fuf-  ^^^^^llnrl^ 
ained  damage  to  the  value  of  two  hundred  pounds,  atid  there-  hinder,  &c, 
fore  they  bring  their  fuit,  ^c. 

And  the  faid  John  bijliop  of  ll^inchjlcr  and  Thomas  Fountain  The  WAop 
clerk,  by  Thomas  Francis  their  attorney,  come  and  defend  the  pj^fdithathe 
force  and  injur)%  when,  i^c.  and  the  faid  bjliop  fays  that  the  r,gt«t*biitaa 
faid  church  of  Worpkjdon  is  within  the  diocefc  of  JVincheftcr^  ordinary. 
and  that  he  neither  has  nor  claims  any  thing  in  the  (aid  church 
but  the  admiffion,  inftitution  and  induftion  of  parfons  to  the 
fame  church,  and  what  other  rights  belong  to  an  ordinary  of  the 
(ame  church;  and  this  he  is  ready  to  verify  :  wherefore  ne  prays 
judgment  whether  the  faid  provojl  and  colU^f^  without  afligninjj 
i    fpecial   difturbance  in   him  the  faid   bijtiop    in    this   behalf, 
ought  to  have  their  aftion  thereof  againft  him,  Qc,     And  the  ^^  Inwm- 
faid  Thomas  Fountain  fays,  that  the  {zx^provojl  and  college  ought  that^elipar- 
lot  to  have  their  a6lion  thereof  againft  nim,  becaufe  he  fays,  he  fon  mfarpnet 
the  faid  Thomas  Fountain  is,  and  on  the  day  of  fuing  out  the  faid  oniheprefcn. 
original  writ  of  the  {^a^  provojl  and  college  was,  parfon  impar-  ^eftitlU^f» 
faiuc  of  the  faid  church,   upon  the  prefcntation  of  the  Lord  whole  tiue  ia 

deducad  fnm 
King  Charles  the  id,  who  was  feifed  in  fe«,  and  prefeoted  Cha.  Moort* 
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George  the  third  the  now  King:  and  the  faid  Thomas,  Fountmn 
further  fays,  that  the  Lord  Char  Us  thefecond^  iatc  King  of  £a^- 
land,  was  feifed  of  the  advowfon  of  the  church  aforefaid  as  of  one 
in  grofs  as  of  fee  and  right,  in  right  of  his  crown  ol  England;  and, 
-being  fo  feifed  thereof,  prefented  to  the  faid  church,  being  va- 
cant,  one  Charles  Moore  his  clerk,  who,  upon  the  prefentation  of 
the  faid  late  King,  was  admitted,  inftituted  and'  indufted  into 
the  fame  in  the  time  of  peace,  in  the  reign  of  his  faid  late  Ma- 
jefty  King  Charles  the  Jecond;    and  his  laid  late  Majcfty  ¥l^^ 
Charles  the  fee ond^  being  fo  feifed  of  the  faid  advowfon,  aficr- 
Kingjamei     wards  at  IVorplefdon  aforefaid  died;, upon  whofc  death  the  faid 
theadTeifed.   advowfon  delccnded  to  James  the  fecond  late  King  of  England, 
as  brother  and  heir  of  the  faid  late  King  Charles, the  fecond,  who, 
by  reafon  thereof,  became  feifed  of  the  faid  advowfon  as  of  one 
in  grofs,  as  of  fee  and  right,  in  right  of  his  crown  of  England; 
and  being  fo  feifed  thereof,  the  faid  late  King  James  thefecord 
Abdicated  the  abdicated  the   government  and  crown  oi  England ;  and  there- 
crown,  upon  afterwards  the  Lord  William  and  the  Lady  Mary  lawfully, 

rightfully  and  in  due  manner  became  and  were  King  and  Queen 
ol  England,  ^c.  by  reafon  whereof  the  faid  King  IVilbam  and 
KingWillUm  Queen  Mary  were  feifed  of  the  faid  advowfon  as  of  one  in 
^nd  o^"*         g^ok  by  itfelf  as  of  fee  and  right,  in  right  of  their  crown  of 
Mtfyuifcd.    England;  and  the  faid  King  and  Queen  being  fo  feifed  thereof, 
The  Qucfn     the  faid  Queen  afterwards,  at  IVorplefdon  aforefaid,  died  without 
Ki^'  vnr      ^^'^  °^  ^^^  body,  after  whofe  death  the  faid  late  King  IVilhan 
3d  feifed,  ""*  ^^^  feifed  of  the  faid  advowfon  as  of  one  in  grofs  by  itfelf  as  of 
fee  and  right,  in  right  of  his  crown  of  England;  and  bt-'ing  fo 
feifed  thereof  afterwards   at  Worj)Ufdon   aforefaid  died ;  after 
whofe  death  the  Lady  Ann,  lawfully  and  rightfully,  and  in  di»c 
9jlpen  Ann     manner  and  right,  became  and  was  Queen  of  England,  and  was 
ii^icd.  feifed  of  the  faid  advowfon  of  the  faid  church  as  oi  one  in  grofs  by 

itfelf  as  of  fee  and  right,  in  right  of  her  crown  of  England;  and 
being  fo  feifed  afterwards  at  JVorpkJdon  aforefaid  died  without 
heirs  of  her  body  ;  after  whofe  death  the  late  King  George  tie 
Jirji,  lawfully,  rightfully,  and  in  due  manner,  and  of  right  be- 
came and  was  King  of  Great  Britain,  &c.  and  was  feifed  of  the 
faid  advowfon  as  of  one  in  grofs  by  itfelf  as  of  fee  and  right,  in 
King  George  right  of  his  crown  of  Great  Britain  ;    and  the  faid  late  Km 
^''d '*  ^^h^^*'*  G<?<?r^-f  Mtfjfr^  beinj  fo  feifed  of  the  faid  advowfon,  the  (aid 
death^of  *      church  became  void  by  the  death  of  the  faid  Charles  Moore,  and 
Charlet  being  fo  void,  it  belonged  to  him  the  faid  late  King  George  ike 

*^***"^ft  Jf  *  -^J^  ^°  prefent  a  fit  perlon  to  the  faid  church  fo  void,  ana  one 
Ston  by  lienry  Godolphin  provojl  of  the  faid  college,  and  the  faid  college, 
wfurpatlon  ufurping  upon  the  faid  late  King  George  the  Jirjl^  prefented  lo 
upon  the  the  faid  church  fo  void  Thomas  Carter  clerk,  who,  upon  the 
fcSted^bo-  prefentation  of  the  faid  Henry  Godolphin provqft  of  the  faid  college, 
a  u  Caricr*     2uid  of  the  faid  college,  was  admitted,  inflituted  and  induQcd  ioto 

the 
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tliefame;  and  the  faid  King  George  the  Jirft,  being  fo  feifed 
of  the  faid  advowfon,  afterwards  at   JVorple/clon  aforefaid  died, 
upon   whofe   death  the  Lord  George  the  jecond,   as  only    fon 
and  heir  of  the  faid  late  King  George  thejirjl,  lawfully,  right- 
fully, and  in  due  manner  became  King  of  Great  Britain^  &c,  and  FCmgCeorfe 
became  feifed  of  the  faid  advowfon  as  of  one  in  grofs  by  itfelf,  ***/^*''^'^^ 
as  of  fee  and  right,  in  right  of  his  crown  of  Great  Britain;  and  J^th  of*     i 
the  faid  late  Lord  King  George  the  fecond  being  fo  feifed  of  the  Tbomat  Car. 
faid  advowfon,  the  faid  church  became  void  by  the  death  of  the  tprtheprovoft 
faid  Thomas  Carter^  and  being  fo  void  it  belonged  to  him  the  ufurptdol 
iaid  late  King  George  the  fecond  to  prefent  a  fit  pcrfon  to  the  faid  prcfented 
church  fo  void,  and  one  Henry  Bland provojl  of  the  faid  college,  S**?* 
and  the  fame  college,  ufurping  upon  the  faid  late  King  Georgt  the 
fecond^  prefented   to  the  faid  church,  fo  void,  George  narris 
clerk,  who,  upon  the  prefentation  of  the  faid  Henry  Bland  pro- 
vojl of  the  faid  college,  and  of  the  faid  college,  was  admitted,  in- 
ftituted  and  induced  into  the  fame;    and  the  faid  late  Lord 
George  the  fecond  being  fo  feifed  of  the  faid  advowfon,  the  faid 
church  became  void  by  the  death  of  the  faid  George  Harris^  That  the 
whereby  it  belonged  to  the  faid  late  King  George  the  fecond  to  ***""^,^JJ*!u 
prefent  a  fit  perfon  to  the  faid  church  To  void,  ?Lnd  Benjamin  d^Sof 
BiJIiop  of  Winchejler,  ufurping  upon  the  faid  Lord  George  thefe-  George 
cond,  collated  to  the  faid  church  Stephen  SUech,  who  thereupon  ^wTiitnd 
was   indufted  into  the  fame;  and  the  faid  late  King  George  the  biftM*©? 
fecond^  being  fo  feifed  of  the  faid  advowfon  of  the  faid  church,  Winchefter 
afterwards  at  Worplefdon  aforefaid  died;  upon  whofe  death  the  co*'«ted 
Lord  George  the  third  the  now  King,  as  grandfon  and  heir  of  the  siecchly 
faid  late  King  George  the  fecond^  lawfully,  rightfully,  and  in  due  ufurpatjon. 
manner  became  King  oi  Grtrj/  Britain^  &c.  and  became  feifed  ^^y9V^^» 
of  the  faid  advowfon  as  of  one  in  grofs  by  itfelf  as  of  fee  and  ^^^  Jhorch" 
right,  in  right  of  his  crown  of  Great  Bntain^  and  yet  is   feifed  being  vacant 
thereof;  and  being  fo  feifed  thereof,  the  faid  church  became  by tke  death 
void  by  the  death  of  the  faid  Stephen  Sleech,  whereby  it  belonged  p[^"fff 'p«! 
to  the  faid  Lord  the  now  King  to  prefent  a  fit  perfon  to. the  fentedjobn 
faid  church  fo  void,  and  Edward  Barnard  provojl  of  the  faid  Burton  by 
college,  and  the  faid  college,  ufurping  upon  the  faid  Lord  the  *»^"'P*^""*» 
now  King,  prefented  to  the  faid  church,  fo  void,  John  Burton 
clerk,  who,  upon  the  prefentation  of  the  faid  Edward  Barnard 
provofl  of  the  laid  college,  and  of  the  faid  college,  was  admitted, 
inftituted  and  indu6led  into  the  fame ;    and  the  faid  Lord  the 
now  King  being  (o  feifed  of  the  advowfon,  the  faid  church  be- 
came void  by  tne  death  of  the  faid  John  Burton^  whereby  it  Tkitthe 
belonged  to  our  faid  Lord  the  now  King  to  prefent  a  fit  perfon  ^""*'i^^ 
to  the  faid  church  fo  being  void ;    and  the  faid  Lord  the  now  SeaSofBur- 
King  prefented  the  faid  Tnomas  Fountain  clerk  to  the  faid  church  ton>the  bow 
fo  being  void,  who,   upon   the  faid   prefentation   of  the   faid  ^JJj^J!?"^ 
Lord  the  now  King,  was  admitted,  inllituted  and  induScd  into  ^^^^ Vqw^' 

H  H  4  the  tain. 
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the  fame  church  in  the  time  of  peace  in  the  time  of  the  pFefent 

Kin^,  and  long  before  and  at  the  time  of  fuing  out  the  faid 

original  writ  oi  the  i?AAprovoJl  and  college  was  and  yet  n  parfon 

imparfontt  of  the  faid  church  upon  the  prefentation  aforcfaid; 

who  traverfei  uxthout  this^  that  the  faid  provo/l  of  the  faid  college,  and  the 

^ptovoft      '^'^  college,  were  fcifed  of  the  faid  advowfon  of  the  church  of 

an4  college  of  Worplefdon  aforefaid  in  manner  and  form  as  the  faid  provojl  and 

Itwu  college  liave  above  alleged;  and  this  he  is  ready  to  verify: 

wherefore  he  prays  judgment  if  the  faid  provojl  zni,  college  ought 

to  have  their  faid  'a£lion  againft  him,  <S7c. 

Thomas  Walker, 


R^plictHoa 
to  the  plea  of 
the  bi&op* 


Writ  to  the 
biflidp  to  ftay 
uotil  the  plea 
be  deter- 
mined be- 
tween the 
plaintiffs  and 
Fountain. 


The  pioToft 
•nd  college 
Uke  iflru<s 
upon  the  in- 
cumbent's 
traverse. 

Incumbent 
joins  idfue. 


Vtmrtftum 
awarded. 


And  the  faid  provojl  and  college,  as  to  the  faid  plea  of  the 
faid  bifhop  above  pleaded,  for  that  the  faid  bi(hop  claims  no< 
thing  in  the  faid  church  nor  the  advowfon  thereof  but  the  ad. 
mimon,  inAitution  and  indu£lion  of  parfons  to  the  fame  church, 
and  what  other  rights  belong  to  an  ordinary  as  ordinary  of  the 
fame  church,  prays  judgment  and  a  writ  to  the  faid  bifhop,  &r. 
It  is  therefore  confidfered  that  the  faid  provojl  and  college  re- 
cover againft  the  faid  bifhop  their  prefentation  to.  the  faid 
church,  and  have  a  writ  to  the  fame  bijhop  that  notwithftand- 
ing  the  difclaimer  of  the  faid  bijliop  he  admit  a  fit  perfon  to 
the  church  aforefaid,  at  the  prefentation  of  the  faid  provo/l  and 
college,  &c.  but  let  execution  thereof  Hay  until  the  aforefaid 
plea  between  the  {^a^  provojl  and  college  and  the  faid  Thomas 
Founlain  be  determined,  but  no  amerciament  againfl  the  faid 
bijhop  becaufe  he  excufeth  himfelf  of  tne  impediment,  G/c.  And 
as  to  tl>e  aforefaid  plea  of  the  faid  Tkomks  Fountain  by  bim  atkQvc 
plea.^ed  in  bar,  the  faid  provojl  and  c<;^Ilcge  fay,  that  they,  by 
reafon  of  any  thing  in  that  plea  allege^,  ought  not  to  be  barred 
from  having  their  aforefaid  aftion  againfl  him,  becaufe  the)' 
fay,  as  before,  that  the  faid  provojl  of  the  faid  college  and  the 
fame  college  were  feifed  of  the  advowfon  of  the  church  of 
Worplejdon  aforefaid  in  manner  and  form  as  the  faid  provofi 
and  college  have  in  their  faid  declaration  above  alleged,  and 
this  they  pray  may  be  inquired  of  by  the  country.  And  the 
faid  Thomas  Fountain  doth  the  like,  &c,  therefore  the  Iheriff 
is  commanded  that  he  caufe  to  come  here  in  eight  days  of  the 
purification  of  the  Blcffed  Mary,  twelve,  &c.  by  whom,  fi?c.  and 
who  neither,  S?c.  to  recognize,  &c,  becaufe  as  well,  iSc.  At 
which   day   the   jury    between   the    parties   aforefaid   was  re* 

2itcd  between  tnem  here  until  this  day,  (to  wit)  from  Eafier 
\y  in  fifteen  days  then  next  following,  unlefs  the  King's  juftico 
afligned  to  take  the  affixes  in  the  county  aforcfaid  by  form  of 
the  flatute,  i^c.  fhall  come  before  on  WedneJJay  the  thirty-firft  day 
of  March  next,  pafl,  aiKingJlon  upon  Thames  in  the  faia  county; 
and  now  here  at  this  day  come  as  well  the  laid  provo/l  amd  tot 

faid 
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laid  college  as  the  faid  Thomas  Fountain  by  their  attofncy  afore* 
faid,  and  the  aforefaid  juiticcs  before  whom,  £s?r.  have  fent  here 
their  accord  in  thefe  words,  (to  wit)  Afterwards,  that  is  to  fay,  0^^^  poittM. 
on  the  day  and  year  and  at  the  place  within  mentioned,  came  as 
well  the  laid  provojl  and  the  fame  college  by  John  Edmonds  their 
attorney,  as  the  faid  Thomas  Fountain  by  Thomas  Francis  his  at- 
torney, before  Sir  Richard  Adams  Knt.  one  of  the  barons  of  his 
Majefty's  court  of  Exchequer  at  Weflrrdnjlery  and  George  PerroU 
Efq.  one  other  of  the  barons  of  the  fame  court,  juftices  of  our 
faid  Lord  the  King  affigned  to  hold  the  aflizes  tor  the  within 
written  county  of  Surry  according  to  the  form  of  the  ftatute, 
fi?r.  and  the  jurors  of  the  jury,  whereof  mention  is  within  made, 
being-  fummoned  to  be  upon  that  jury,  being  demanded,  come, 
(to  wit)  Sir  Tmothy  fValao  Knt.  Mofes  Waite,  John  Levy,  Richard 
Carptnttr  Smith,  Herbert  Thomas,  Daniel  Ponton,  Samuel  Gillam^ 
Nicholas  Leach,  John  Rogers,  Samuel  Plumbe,  Jpjeph  Hi/cox,  and 
Thomas  Hurjl  Efqrs.  and  are  fworn  upon  that  jury,  and  being 
chofen,  tried  and  fworn  to  fpeak  the  truth  of  the  matters  within 
contained,  on  their  oath  fay,  that  long  before  the  diflurbance  Special  ver* 
above  complained  of,  that  is  to  fay,  on  the  7th  day  of  May  in  ***^-, 
the  year  ol  our  Lord  1683,  the  Lord  Charles  the fecond  late  King  ^h^j  j^ 
of  England  was  fcifcd  of  the  advowfon  of  the  church  aforefaid  as  1683,  Chi.^ 
in  grofs  as  of  fee  and  right,  in  right  of  his  crown  ol  England,  wasfeifcd, 
and  being  fo  (eifed  thereof,  prefentcd  to  the  faid  church,  being  *"J  cbaHltT* 
vacant,  one  Charles  Moor  his  clerk,  and  that  the  faid  Charles  Moor. 
^oor  upon  the  prefentation  of  the  faid  late  King  was  admitted, 
inflituted  and  induced  into  the  fame  in  the  time  of  peace,  in 
the  reign  of  his  faid  late  Majefty  King  Charles  the  fecond:  and  That  the 
the.  jurors  upon  their   oath    further  fay,  that  the    Kings   and  Kingtand 
Queens  of  England  continued  feifed  of  the  advowfon  of  the  £^*L"*j*'^ 
church  of  Wortlefdon  in  grofs  as  of  fee  and  right  in  right  of  the  fciftd  of  diT 
crown  of  England,  until  the  time  of  making  the  a6l  of  parlia-  «dvowfon  in 
inent  herein-after-mentioned ;  and  the  jurors  upon  their  oath  ^««  """^^^ 
aforefaid  further  fay,  that  long  before  the  time  of  the  diflurbance  ]iaof  pariiL 
within  complained  of,  and  before  the  making  of  the  a6l  of  par-  mcnt  foiiov- 
liament  hercin-after-mentioned,  (to  wit)  on  the  30th   day  of  '"^' 
January  in  the  third  year  of  the  reign  of  Lord  James  the  ftcond  That  before 
!ate  King  of  England,  iic,  and  iir  the  year  of  our  Lord  1687,  by  the  faid  aft, 
9  certain  indenture  tripartite  then  made,  and  which  faid  in-  ^'i«^°^M'"* 
denture  was  ihewn  and  produced  in  evidence  to  the  juftices  an<J  denture  of"*' 
jnrors  aforefaid,  between  his  Grace  the  mod  Noble  Charles  then  that  date, 
UMktoiSomerJet  Earl  o{  Hertford,  Vifcount  Beauchamp Dehatch^ 
Baron  Seymour  of  Trowbridge,  and  Knt.  of  the  moft  noble  order 
of  the  Garter,  and  her  Grace  the  Right  Noble  Lady  Elizabeth 
Dutchefs  of  iomerfet  then  wife  o!  the  laid  Lord  Duke,  and  fole 
^tighter  and  heir  of  Jofcelyn  then  late  Earl  of  Northumberland 
deccafed  of  the  firfi  part ;  Thomas  ^each  of  Wefi^AJlon  in  the 

county 
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county  of  Wilis  Efq.  and  Henry  Champion  of  the  Inner  Temple 
London  Efq.  of  the  fecond  part;  the  Right  Honourable  Jams 
Earl  of  Suffolk^    the    Right   Honourable  EHzabfth  Countcfs 
Dowager  ot  Efex,  the  Right  Honourable  Sir  John  Ende  Knt. 
Chancellor  and  Under-treafurer  of  his  then  Majefty's  court  of 
Exchequer  and  one  of  his  then  Majefty's  moft  Honourable 
Privy  Council,  and  the  Right  Honourable  Elizabeth  Lady  &ey- 
fnour  mother  of  the  faid  Lord  Duke  and  then  wife  of  the  faid 
,      ^        John  EruU^   and  Sir  Orlando  Gee   of  IJleworth   of  the  third 
ofKirby         ^^xx.\  the  reftory  of  Kirby  Overblowes  in  the  county  of  York^ 
Overbiowci,   and  alfo  the  freehold  and  inheritance  of  the  Honour  of  Pet- 
mndtheHo-^  n^orlfi  {^  j^e   county  of  Svjfex   were  conveyed  (among  other 
^i^h^were     things)  to  the  ufe  and  behoof  of  her  Grace  the  faid  Duchefs  of 
fettled  to  the  Sonurjet^  for  artd  during  the  term  of  her  natural  life,  without 
Skfk  **^iid**     impeachment  of  or  for  any  manner  of  wafte ;  and  from  and 
Docheft  of     ^ft^r  her  deceafe,  then  to  tne  ufe.  and  behoof  of  his  Grace  the 
Somerfet  for    faid  Dukc  of  Somerfet,  for  and  during  the  term  of  his  natural 
**»^««  life  ;  and  from  and  after  the  determination  of  their  eftates,  and 

Iteiiisioder  to  ^^  ^^  fame  fhould  refpeflively  determine,  the  remainder  thereof 
trufteei  to      to  the  ufe  of  them  the  faid  Thomas  Beach  "^nA  Henry  Champion 
prefenre  con-  g^d  their  heirs,  during  the  natural  lives  of  bis  and  her  Grace 
Sbaf^^iT       ^^^  Lord  Duke  and  Lady  Duchefs  and  the  furvi  vor  of  them,  upon 
truft  to  fupport  and  prcferve  the  contingent  ufes  and  eftates  in 
and  by  the  faid  indenture  limited  from  being  defeated  and  de- 
ftroyed,  and  for  that  end  to  make  entries  and  bring  aftions  as 
occafion  fhall  be,  but  neverthelefs  to  permit  and  fuffer  them  the 
faid  Duke  and  Duchefs  of  Somerfet  during  their  refpeSive  na- 
tural  lives  to  receive  and  take  the   rents,    ifTues  and  profits 
Jlemainder  to  thereof  for  their  own  ufe  and  benefit ;  and  from  and  after  their 
Algernon        dcccafes,  then  to  the  ufe  of  Algernon  Earl  of  Hertford^  the  firft 
fold,^ihe  fi?ft  ^^^  of  ^^^  f^^^  IjOxA  Dukc  on  the  body  of  the  faid  Lady  Duchefs 
fonofthe        begotten,  and  of  the  heirs  male  of  the  body  of  the  laid  Alger- 
laid  Duke  «od  ^^^  iffuing ;  and  for  default  of  fuch  iffiie,  then  to  the  ufe  and 
SS  mLe.*"      behoof  of  Lord  Edward  the  fecond  fon  of  the  faid  Lord  Dukc, 
Kein4inder     on  the  body  of  the  faid  Lady  Duchefs  begotten,  and  the  heirs 
to  the  fecond,  jn^je  of  the  body  of  the  faid  Lord  Edward  iffuing;  and  for  dc- 
iSiwfoiiof   f^"^^  of  f"^^  '\^wz^  then  to  the  ufe  and  behoof  of  the  third  fon 
the  (aid  Doke  of  the  body  of  the  faid  Lady  Duchefs  begotten  or  to  be  begot- 
and  Duchefi    t^n,  and  the  heirs  male  of  the  body  of  fuch  third  fon  iffuing;  and 
to  laU-male.    j-^^  default  of  fuch  iCTue  then  to  the  ufe  and  behoof  of  the  fourth 
fon  of  the  body  of  the  faid  Lady  Duchefs  begotten  or  to  be 
begotten,  and  the  heirs  male  of  tne  body  of  fuch  fourth  fon 
iffuing ;  and  for  default  of  fuch  iffue  then  to  the  ufe  and  behoof 
of  the  fifth,  fixth,  feventh,  eighth,  ninth,   tenth,  and  all  and 
every  other  fon  and  fons  of  the  body  of  the  faid  Lady  Duchefs, 
begotten  or  to  be  begotten,  feverally  and  fucceffivcly,  one  after 
the  other  as  they  fhould  be  in   feniority  of  age  and  priority  of 
birth,  and  the  heirs  male  of  the  body  and  bodies  ot  each  and 

every 
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every  fuch  fon  and  fons  lawfully  ifluing^  the  elder  of  the  faid 
fon  and  Tons,  and  the  heirs  male  of  his  body  ifluing,  being  always 
to  take  and  be  preferred  before  the  younger  of  fuch  fon  and  fons, 
and  the  heirs-male  of  his  and  their  body  and  bodies  i Suing ;  and  ReindA4erfii 
for  default  of  fuch  iflue,  to  the  ufe  ot  .the  iffues  females  of  her  ?!.*'^V** 
Grace  the  faid  Lady  Duchefs  and  the  heirs  of  their  bodies  to  be  Duche&ln 
begotten,  and  for  default  of  fuch  iifue,  to  fuch  ufe  and  ufes  as  ta!i  genenl. 
her  Grace  the  faid  Lady  Duchefs  by  any  deed  or  writing  under  ^«wMn^«  » 
her  hand  and  feal,  executed  by  her  in  the  prcfence  of  three  or  ^  Uji^^t 
more  credible  witnefles,  whether  fhe  be  then  fole  or  under  co-  ihouid  direft 
veiture,  (hould  direft,  limit  and  appoint ;  and  in  default  of  fuch  ^^  »ppm»i. 
limiution  and  appointment,  then  to  the  ufe  and  behoof  of  the  fte^^Sie''* 

right  heirs  of  the  faid  Lady  Duchefs  for  ever. And  the  jurors  Oacheitaad 

aforefaid,  upon  their  oath  aforefaid,  further  fay,  that  the  faid  !}5' **•}'*• 
Charles  Duke  of  Sofner/d  and  the  faid  EHzahth   Duchefs  of  oSl iSd 
Sonurfct  in  the  faid  indenture  mentioned  afterwards,  and  long  Dacbcffd^, 
before  the  difturbance  above  complained  of,  died,  leaving  iflue  !«»*»««  »flue 
Algernon  Earl  of  Hertford,  afterwards  Duke  of  Somerftt,  their  clSbl^e,'"^ 
elded  fon,  and  Catharine  their  daughter,  and  no  other  iifue ;  and  and  no  oche? 
the  jurors  aforefaid  upon  their  oath  aforefaid   further  fay,  that  i^*«* 
the  faid  Duke  of  Algernon  afterwards  and  lone  before  the  aifturb- 
ance  within  complained  of,  died,  leaving  iifue  Elizabeth  now  "^^^JJ*"* 
Duchefs  of  Northumberland  his  only  child.     And  the  jurors  j^^iog  bIi- 
aforcfaid  upon  their  oath  aforefaid  further  fay,  that  the  (aid  Mb«th  ntm 
Cathanne  daughter  of  the  faid  Duke  Charles,  afterwards  and  long  B'**^**{j^ 
before  the  diflurbance  within  complained  of,   intermarried  with  uS^hbonwT 
Sir  William  IVyndham  Baronet,  and  afterwards,  and  long  before  child* 
the  difturbance  within  complained  of,  died,  leaving  ittutCharles  TJ***  ^JjjT 
afterwards  Earl  of  £^r<r»i^«/ her  eideft  fon,  and  the  faid  Ci^r/rj  Earl  siTwUkm 
oi  Egremont,  afterwards,  and  long  before  the  difturbance  within  Wyodham 
complained  of,  died,  leaving  iffue  C^^r^^  now  Earl  ol  Egremont  *n<*.^«<^ 
his  eldcft  fon.     And  the  jurors  aforefaid  upon  their  oath  afore-  ISwrieitf- 
faid,  further  fay,  that  the  faid  provoji  and  college,  before  and  at  terwasdi  Earl 
the  time  of  making  the  aft  of  parliament  hereinafter-mentioned,  ^  Eren»nt 
were  feifed  in  grofs  as  of  fee  of  the  advowfon  of  the  church  of  Jiho^died  ^*^* 
Peiworlh,  and  the  Chapelries  of  North  Chaptl  ^n^  Dungton  within  leaving 
the  faid  parifti  of  Petworth,  in  the  county  of  Si/Jfex.     And  the  Oeo^e  oo« 
jurors  aforefaid  upon  their  oath  aforefaid  turthcr  fay,  that  in  the  2ont      "** 
4th  and  5th  years  of  the  reign  of  King  William  and  Queen  Mary,  Thatpblntiffa 
late  Kine  and  Queen  of  England,  a  certain  a£l  ot   parliament  *»«fo'«  •"<*  « 
was  made  and  palfcd  for  dividing  the  Oiapelnes  of  North  Chapel  ^J^"^^^^ 
and  Dungton  aforefaid  from  the  pari Ih  oi  Petworlh,  and  ereftmg  aAwrre 
them  into  new  parifties,   and  for   fettling  the  advowfons  and  f*^»f«^ ««  f«« 
rights  of  patronage  of  the  faid  reftories  of  WorpUfdon,  Kir  by  ^^J^^^% 
Overblowes,  and  hkewife  the  advowfons  and  rights  of  patronage  Pecworth.ftc 

And  that  in 
the  4  &  5of  William  and  Mary,  an  a£l  of  pirliiment  was  miii  Ut  fettling  the  adrowfuns  of  Worple£* 
400}  Kirbjr  Overblowe^,  and  i'ttwAirtb,  &c. 
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tef  the  rcflories  of  Petworlh,  North  Chapel,  Dimgton,  CUwet^ 
Farnham-Royal,  and  Catton,  and  the  vicarage  ot  Long  Horjley^ 
which  faid  afcl  of  parliament  follows  in  thefe  words,  (to  wit) 
4ntbdk  An  aft  for  dividing  the  chapelries  of  North  Chapel  and  DungtoM 

^  from  the  parifh  oi  Pdworth,  and  ereding  them  into  new  pariihes, 

and  for  (ettling  the  advowfons  and  rights  of  patronage  of  the 
reftories  of  Pttworth,  North  Chapel,  Dungton,  CUwer,  Farnham- 
•  Royat,  WorpUfdon,  Kirby  Overblowes  and  Catton,  and  the  vicar- 

age ol  Long  Hor/Uy :  for  the  fettling  the  advowfons  and  rights 
ot  patronage  and  prefentation  of  and  to  the  churches  herein-after* 
The  cmwn     mentioned,  according  to  the  agreement  in  that  behalf  made  be- 
patroa  of        tween  their  Majefties,  patrons  of  the  churches  and  rettories  of 
Sm^Royar*  ^^^^^  *"  ^^^  county  of  Berks,  and  Farnham-Royal  in  the  county 
and  Worplcf.  oiBucks,  and  WorpUfdon  in  the  county  of  Surrey;  and  his  Grace 
don^  and  ihc    Charles  Duke  of  Soirurjet,  patron  of  the  churches  and  rcftories 
S'Kirbf"^  .of  Kxrhy  Overblowes  alias  Kirby  Overlawes  and  Catton  in  the 
<)ferblowei,    county  of  York,  and  of  the  vicarage  of  Long  Horjley  alias  Horjley 
and  Catton      Long  in  the  county  o{  Northumberland,  and  the  provoji  of  the 
J^J*'«        college  royal  of  the  Bleffed  Mary  of  Eton,  near  unto  Wind/or,  in 
and  the  plain-  ^he  faid  county  of  Bucks,  and  the  faid  college,  patrons  of  the 
tiffs  patrons  of  church  and  reSory  of  Petworth  in  the  county  ot  Sujfex,  Be  it 
Petwortb.       cnafted  by  the  King  and  Queen's  moft  excellent  majeities  by  and 
with  the  advice  and  confent  of  the  Lords  Spiritual  and  Temporal 
The  ad  vefti  and  Commons  in  this  prcfent  parliament  affembled,  and  by  the 
foot'of^bY  ^luthority  of  the  fame.  That  the  faid  advowfons  and  perpetual  pa- 
Otetblowety    tronages  and  rights  of  prefentation,  of  and  to  ^he  laid  churches 
Catton  and      and  rettories  of  Kirby  Overblowes  alias  Overlau*ts  and  Catton,  and 
^^'IJ^?  of  and  to  the  vicarage  of  Z^«^  Hor^y  alias  Horjley  Long,  (hall  bo 
"*  fettled  and  veftcd,  and  the  liame  was  thereby  veiled  and  fettled 
in  their  Majefties  and  their  heirs  and  fuccelfors,  and  that  their 
Majefties  their  heirs  and  fiiccelTors  fliall  from  henceforth  ftaiid 
and  be  feifed  thereof,  and  of  evcrj'  of  them  in  the  right  of  the 
crown  of  England  for  ever.     But  inafrauch  as^  the  right  of  pre. 
fentation  to  the  faid  churches  and  reftories  ot  CUwer  and  Farn^ 
ham-Royal  (being  under  value)  is  in  the  Lord  Chancellor,  Lord 
Keeper,  or  Lords  Gommiflioners  of  the  Great  Seal  of  England  for 
the  time  being,  Be  it  furtiier  enaftcd  by  the  authority  aforcfaid, 
that  the  right  of  prefcnUtion  to  the  fai'd  church  and  rertory  of 
Kirby  Overblowes  alias  Kirby  Overlawes  (being  above  value)  and 
the  vicarage  of  Long  Horjley  alias  Hoijlfy  Long,  from  time  to  time 
as  they  ftiall  refpeftively  by  death,  ceflion  or  furrenderof  the  re- 
fpeftivc  prefent  incumbents,  or  otherwife,  become  void,  from 
henceforth  for  ever  hereafter   be,    and    is  hereby  vcfted  and 
fettled  in  the  faid   Lord  Chancellor,    Lord  Keeper,  or  Lords 
Commifl[ioners  of  the  Great  Seal  of  England  for  the  time  being, 
any  thing  herein  before  contained  to  th^  contrary  notwithltandU 
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ing.     And  that  the  faid  advowfons,  perpetual  patronages  and  And  veftt  th« 
rights  of  prefentation  of  and  to  the  faid  churches  and  reftories  tdvowfon*  of 
ot  aroiiT,  Farnham-Royal  and  WorpUfdon,  fhall   be  fettled  and  Sm'^RoyaY'*" 
vefted,  and  the  fame  are  hereby  vefted  and  fettled  in  the  provojl  and  Worplef- 
and  college-royal  of  the  Bleffed  Mary  of  Eton  near  unto  Wind-  <*<>"  •"  ^f®" 
Jor  in  the  county  of  Eacks  and  the  faid  college  and  their  fuc-  ^h^^  If^inJjff, 
cefTors,  and  that  the  {?ciA provojl  and  college  and  their  fucceflbrs 
Ihall  from  henceforth  (land  and  be  feifed  thereof,   and  of  every 
of  them,  in  the  right  of  the  faid  college  for  ever,  and  be  enabled 
to  prcfent  to  the  fame  refpeftively  upon  every  avoidance  thereof, 
and  the  faid  refpeflive  advowfons,  rights  of  prefentation  and 
perpetual  patronages  of  the  faid  rcfpeftive  churches  and  reftorics 
of  CUwer^  Farnhafn- Royal t  and  WorpUfdon,  are  hereby  fettled  and 
vefted  in  the  faid  provojl  and  college  and  their  fucceffors,  and 
the  faid  provojl  and  college,  and  their  fucceffors,  fhall  and  may 
ufc  and  maintain  any  writ  of  quart  impedit^  darrein^  prejentment^ 
or  writ  oj right  of  advowfon  tor  and  upon  any  difturbance  that 
Ihall  or  may  at  any  time  or  times  hereafter  be  given  to  them, 
in  or  about  theprefenting  to  any  of  the  faid  reftories  or  churches, 
as  fully  to  all  intents  and  purpofes  as  if  they  had  a6lual   feifm 
of  the  faid  advowfons,  and  had  formerly  prelented  clerks  to  the 
lame,  who  upon  their  prcfcntations  had  been  admitted,  inftituted 
and  induftecl  into  the  fame  reftories  and  churches,  the  ftatute  of 
Mortmaine  or  any  ftatute  or  law,  ufage  or  cuftom  to  the  contrary 
notwithftanding.  And  whereas  there  are,  and  from  time  immcmo«  The  tGt  di. 
rial  there  have  been  within  the  parifh  of  Pdworth  in  the  faid  coun-  ''ides  the 
tv  of  Stjfdx,  two  diftinft  chapclries,  the  one  of  them  called  A/i^r/A  ^^^J^^  ^^ 
Uiapely  and  the  other  called  Dunglon  alias  DunHcn^  which  faid  the  two 
chapelries  were  under  the  care  of  the  parfon  of  Pctzvorth,  and  he  chapciriet 
fupplied  the  fanie  with  chaplains  from  time  to  tim6  at  his  own  jjjj"^'"!^^ 
charge  to  officiate  in  the  faid  chapels  :  Now  may  it  pleafe  your  three  diftba 
Majeflies  that  it  may  be  enafted,  and  be  it  enafted  by  the  King  pariihet. 
andf  Queen's  moft  excellent  Majcfties,  by  and  with  the  confent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  thispre- 
fent  parliament  affembled,    and  by  the  authority  of  the  fame. 
That  from  and  after  fuch  time  that  the  church  of  Pelworth  fhall 
become  void  by  the  death,  ccffion  or  rcfignation  of  Edward  Pel- 
bngdoEioT  of  divinity,  the  prcfent  reftor  and  incumbent  thereof, 
or  by  any  other  ways  or  means,  the  faid  chapelry  of  North  Chapel, 
end  the  meffuages,  lands,  tenements  and  hereditaments,  included 
nvithin  the  bounds  and  limits  of  the  fame  chapelry,  fhall  from  The  ch»r«iry 
thenceforth  be,  and  the  fame  are  hereby  ena£ted  and  made  to  of  North 
be  a  parifhof  itfelf  to  all  intents  and  purpofes,  wholly  and  abfo-  ^^J^Y^^ift-*!^ 
lately  diftinft  from  the  faid  parifh  of  Pelworth,  and  divided  pariOi  /loni 
wholly  from  the  fame,  and  fhall  be  called  the  parifh  of  North  Pctwonh. 
Chapel,  and  the  parifh  of  North  Chapel  fhall  be  extended  to  and 
containe4  within  the  fame  ancient  bounds  and  limits  which  now 
do,  and  anciently  did  bound  the  faid  chapelry  of  North  Chapel^ 

and 
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and  have  been  reputed  and  looked  upon  as  the  bounds  and  limits 
thereof,  and  the  faid  chapel  called  jt^ or th  Chapel  ihM  l>e  the 
parifh  church  of  the  faid  parifh  of  North  Chabd,  and  the  faid 
pariOi  of  North  Chapel  fliall  to  all  intents  ana  purpofes  be  a 
rcftory  of  itfelf,  and  the  tithes  of  all  the  lands,  tenements  and 
hereditaments,  fituate  and  contained  within  the  faid  ancier;t  bounds 
and  limits  of  the  faid  chapelry  of  North  Chapel  fhall  from 
thenceforth  be  payable  and  paid  to  the  reftor  of-  the  faid  pariih 
of  North  Cliapel  and  his  fuccefl'ors  for  ever,  and  the  faid  recloKy 
fhall  be  therewith  endowed  for  ever,  and  that  the  dwell ing- 
houfc  heretofore  ufed  for  the  habitation  of  fuch  perfon  as  from 
time  to  time  officiated  in  the  faid  chapel  called  North  Chapd  as 
chaplain  there,  with  the  barns,  ftables,  out-houfes  and  orchard, 
garden  and  yards  thereunto  belonging,  and  one  clofe  of  ground 
containing  by  eftiraation  four  acres,  commonly  reputed  the  glebe 
belonging  to  the  faid  chapel,  (hall  be  from  thenceforth  enjoyed  by 
the  reftor  of  the  faid  pariih  of  North  Chapel  and  his  fucceffors  for 
ever,  and  (hall  be  the  glebe  of  the  faia  parifh  of  North  Chapel 
for  ever:  And  be  it  lurther  ena£led  bythe  authority  aforcfaid, 
•that  from  and  after  fuch  time  as  the  faid  church  of  Petworth 
The  ebipelry  fhall  bccome  void  by  the  death,  ceflion  or  furrender  of  the  faid 
/hu^b^°"  Doftor  P<r///;/^,  or  othcrwife  howfoever,  the  faid  chapehy  of 
dirtina  par'.fli  Dungt07i,  and  the  mefTuaffes,  lands,  tenements  and  hereditamenfs, 
from  Pec  fituate  and  included  within  the  bounds  and  limits  of  the  faid 
worth.  chapelr)'  of  Dungton,  iliall  be  a  parifh  of  itfelf  to  all  intents  and 

purpofes  diftinft  from  the  faid  parifh  of  Petzvorth,  and  divided 
wholly  from  the  fame,  and  fhall  be  called  the  parijk  of  Dungton^ 
and  the  faid  parifh  of  Dun^ton  fhall  be  extended  to,  and  con- 
tained within  the  fame  ancient  bounds  and  limits  which  now 
do  and  of  ancient   time  have  bounded  the   faid   chapelry  of 
Dungton^  and  been  reputed  or  looked  upon  as  the  bounds  and 
limits  of  the   fal/l  cliapelry  of  Dungton,  and  the  chapel,  called 
Dung f on  chapel,  fhall   be  the  parifh  church  of  and  tor  the  faid 
pariih  of  Dungton,  and  the  faid  parifli  of  Dungton  (hall  to  all 
intents  and  purpofes  from  thenceforth  be,  and  fhall  be  accepted, 
reputed  and  taken  to  be  a  reftoi-y  of  itfelf,  and  the  tithes  and 
tenths  of  all  the  lands,  tenements  and  hereditaments,  fituate  and 
contained  within  the  faid  ancient  bounds  and  limits  of  the  laid 
chapelry  oF  Dungton,  fhall  from  thenceforth  be  payable,  and  paid 
to  the  reftor  of  the  parifh  ot   Dungton^  and  his  fncccfTors  for 
ever;  and  that   it  fliall   and  may  be  lawful  to  and  for  the  faid 
That  the        Duke  of  Somerfety  his  heirs  and  afTigns,  by  any  writing  or  writ- 
meifct**inaY*    ^"^^»  ^^  inflrumeuts,  under  his  or  their  hand  and  feal,  or  hands 
annex  ten       and  fcals,   to  annex  and  add  to  the  faid  reftory  of  Dungfon  for 
acret  of  land  evcr,  any  parcel  or  parcels  of  land  or  ground  lying  within  the 
7^MotT     bounds  or  limits  of  the  faid  diapelry  ot  Dungton^oi  which  be  it 
or  he  or  they  Ihall  be  then  feifed  in  fec-fimple  not  exceeding  in 

the 
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the  whole  ten  acres,  upon  fome  part  whereof  a  convenient  houfe 
with  out-houfes  may  be  erefted  for  the  habitation  of  the  reSor 
and  incumbent  of  the  faid  redory  or  parilh  church  of  Dungton 
and  his  fuccelTors  for  ever ;  which  faid  lands  from  and  after  the 
fealinj?  fuch  writings  and  inllruments  of  annexation  fhall  be« 
and  mall   be  accounted  and   efteemed   and  taken   to    be  the 
glebe    of    the  faid   reftory   of  Dungton,   and  be  holden  and 
enjoyed  by  the  re£lor  and  incumbent  of  the  faid  re£lory  and 
parim  church  of  Dungton  and  his  fucceflbrs  for  ever,  the  fla- 
tute  of  Mortmains,    or    any   Aatute  or   law   to   the   contrary 
thereof  in  any  wiCe  notwithltanding.     And  be  it  further  ena3ed, 
that  from  and  after  fuch  time  as  the  faid  church  of  Petworth 
fhall  become  void  as  aforefaid,  all  the  tithes  of  the  lands  in  the 
faid  pariOi  of  Pctwortky  lying  within  the  bounds   and  limits 
hereinafter-mentioned,  (that  is  to  fay)  all  the  lands  lying  on  the 
fouth-fide  of  the  lane  beginning  from  Rothcrbridge^  and  leading 
eaflward  by  crofs-lands  and  najling^bowrnc-mus  and  GorehiU^ 
and  onwara  to  Egdeanc  common,  and  from  Rotherbridge  weftward 
by  the  river,  as  Tar  as  the  laid  river  runs  betwixt  the  pariQies  of 
Petworth  and  TiUington  on  the  fouth-fide  of  the  faid  river,  fliajl 
be  holden,  taken  and  enjoyed  by  the  reftor  and  incumbent  of 
the  faid  reftory  andparifh  church  of  Dungton,  and  his  fucceflbrs 
for  ever,  in  right  ot  the  faid  church  of  Dungton,  as  a  portion  of 
tithes  annexed  to  the  faid  reftoiy  of  Dungton  for  ever  ;  yet  fo, 
neverthelefs,  that  the  faid  lands  laft  mentioned  Ihall  for  ever  re- 
main and  not  ceafe  to  be  parcel  of  and  within  the  faid  parifli  "^ 
of  Petworth,  and  (hall  pay  taxes  to  the  repairs  of  the  faid  parifii 
church  of  Petworth,  and  to  the  relief  of  the  poor,  and  repara- 
tions of  highways  in  the  Taid  pariQi  of  Petworth,  as  now  it  doth 
and  formerly  hath  done,  and  that  thq  faid  lands  (hall  not  be 
contributary  to  the  repairs  of  the  faid  parifh  church  of  Dungton, 
nor  the  relief  of  the  poor,  or  repairs  of  the  highways  in  the  faid 
parifh  of  Dungton.     And  be  it  further  enafted  by  the  authority  The  %€t  reft* 
aforefaid,  that  the  faid  Duke  oiSomerfd  and  tlte  Lady  Elizabeth  theadtowfon 
Duchefs  his  wife  and  their  heirs  and  aCTigns  fliall  for  ever  hereafter  ^^^^h  Chisel 
be  patrons  of  the  faid  pari(h  churches  of  Petworth^  North  Chapel  and  D^ri^l, 
and  Dungton,  and  be  enabled  to  prefent  to  the  fame,  feverally  in  the  Duke 
and  refpeftively,  upon  the  firft  avoidance  of  the  faid  church  of  "J  ^JJ^!)}^^* 
Petworth,  and  upon  every  after  avoidance  of  the  faid  refpeftive  ^d  tS^  ^^ 
churches  of  Petworth,  Isorth  Chapel  and  Dungton  rcfpe&ively,  hci«. 
and  the  refpeftive  advowfcns,  rights  of  prefeniations,  and  per- 
petual patronage  of  the  faid  refpedive  churches  and  reftories  of 
Pdworth,  North  Chapel  and  Dungton,  are  hereby  fettled  on  and 
veiled  in  the  faid  Duke  of  Somofct,  and  the  faid  Lady  Duchefs 
his  wife,  and  their  heirs  and  a/Jigns,  and  he  the  faid  Duke  of 
Sornerfet,  and  the  faid  Lady  Duchefs  his  zife,  and  their  heirs  and 
1                                                               alTigus^ 
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affi^ns,  fliall  and  may  ufe  and  maintain  ^ny  writ  of  quare  im- 
p^dity  darreine prefentment^  or  writ  of  right  qfadvowfon  for  or  upon 
any  difturbance  that  (hall  or  may  at  any  time  or  times  hereafter 
be  given  to  him  or  them  in  or  about  the  prefenting  to  any  of 
the  faid  reftories  or  churches,  as  fully  to  all  intents  and  purpofcs 
as  if  heor^hey  had  Aa</ aftiial  feifin  of  the  faid  advowl'on,  and 
formerly  prefcnted  clerks  to  the  fame,  who,  upon  his  prefenta- 
tion,  had  been  admitted,  inftituted  and  indufted  into  the  fame 
reftories  and  churches,  any  law,  ufage  or  cuftom  to  the  contrary 
thereof  in  any  wife  notwitnftanding;  and  be  it  further  enafted, 
that  from  and  after  fuch  time  as  the  faid  church  of  Pilwortk 
fiiall  firft  and  next  become  void  as  aforefaid,  the  inhabitants  of 
the  faid  refpeftive  parifhes  of  North  Chaptl  arid  Dun^ton^  (hall 
and  may  have  and  elect  churchwardens,  overfeers  ot  the  poor 
and  furveyors  of  the  highways,  and  all  pari(h  officers  refpeftively 
within  the  faid  refpeftive  pari(hes,  and  make  and  lay,  and  affeis 
taxes  and  a{re(rments  upon  the  refpcftive  parifhioners  and  inha- 
bitants of  the  faid  refpeftive  pan(hcs  refpeftively,  towards  the 
repairs  of  the  faid  refpeftive  pari(h  churches,  maintenance  o£ 
their  refpeftive  poor,  and  repairs  of  the  highways  within  the 
faid  refpeftive  pari(hcs,  as  fully  to  all  intents  and  purpofes  as  the 

Eari(hioners  oi  other  pari(hes  within  this  kingdom  of  Eng* 
\nd  may  lawfully  do,  and  that  from  and  after  fuch  firft  and 
next  avoidance  of^the  faid  church  of  P^/a;£7r/A  aforefaid,  the  re- 
fpeftive reftors  and  parfons  of  the  faid  refpeftive  parifhes  of 
North  Chapel  and  Dungton^  for  the  time  being,  fhall  and  mav, 
for  ever,  have  and  take,  receive  and  enjoy  fuch  and  the  like  ob- 
lations, obventions,  fees  and  duties,  witnin  the  faid  refpeftive 
!)ari(hes,  as  other  reftors  and  parfons  of  other  reftories  and  par- 
bnages  may  do  by  law  ;  provided  neverthelefs,  that  the  faid 
chapelries  of  NortH  Chapel  and  Dungton^  during  the  incumbency 
of  the  faid  Doftor  Pelting  in  the  faid  parlfhof  Petworth,  (hall  re- 
main,  continue  and  be  parcel  of  and  within  the  faid  parifb  of  Pet- 
worth  to  all  intents  and  purpofes,  and  in  fuch  and  the  fame  manner 
as  now  the  fame  are,  and  (hall  pav  all  their  oblations,  obventions, 
tithes,  fees  and  duties  to  the  faid  jDoftor  Petting^  as  reftor  arid  in- 
cumbent of  and  in  the  faid  charch  oi  Petworth^  in  the  faid  man- 
ner as  they  (hould  or  ought  to  have  done  if  this  aft  had  not 
been  made  ;  and  be  it  further  enafted  by  the  authority  aforefaid, 
that  the  Uttle  Manor  within  the  faid  parifh  of  Petwortk^  com- 
monly called  the  Manor  of  the  ReSory  of  Petworth,  with  the 
rights,  mem1)er8  and  appurtenances  thereof,  (hall,  immediately 
from  and  after  fuch  time  as  the  faid  church  of  Petwortk  (hall 
became  void  as  aforefaid,  be  for  ever  annexed  to  the  Honour 
of  Petworth,  and  together  with  the  fame,  be  holden  and  enjoyed 
by  the  lords  owners  of  the  faid  Honour  of  Petworth^  as  pift' 
of  the  (aid  Honour  ofPdu>orth  for   ever,  and  in  lieu  and  re- 

compence 
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tompcnce  thereof,  the  rcftor  and  parfon  of  the  church  of  Ptf/- 
xvortli  and  his  fucceflbrs  fliall  from  thencci.  rtb  for  ever  have^ 
receive  and  take  out  of  the  Honour  and  Manor  of  Pdioorth  and 
the  demcfnc  lands  thereof^  one  annuity  peniion  .md  yearly  vent 
of  Un  pounds^  being  much  more  than  the  yearly  value  of  the 
faid  LiUU  Manor ^  to  be  paid  unto  the  faid  redor  or  parfon  of  the 
faid  church  of  Pt/a/t?r/A  and  his  fucceflors.  yeaily  and  every  year 
for  ever,  at  the  two  raoft  ufual  feafls  or  days  -^f  paynicnt    n  ihc 
year,  (that  is  to  fay)  the  feaft  of  Saint  Mic/wdl  the.  Archan^ci^ 
and  the  Annunciation  of  the  Bbjfcd  Virgin  y.ary\  by  e  \  en  anu  equal 
portions;  and  if  the  iaid  annuity  or  )caily  rcnr  of  ten   p  ands 
ihall  be  behind  and  unpaid,  in  part  or  in  aii,  bv  the  Tpace  of 
twenty  days  next  over  or  after  any  of  th  *   faid  feaft  days  oa 
which  the  fame  ought  to  be  paid,  that  then  and  fo  otten,  it 
fliail  and  m?y  be  lawful,  to  and  for  the  faid  parfon  \M  Petu  r^th 
and  his  fucc;:irors^  to  diftrain  for  the  fame  in  the  demefnc  lands 
of  the  faid  Manor  of  Petworth^  and  the  diflrefs  there  found  to 
take,  keep  and  detain  till  the  faid  rent  fo  in  arrcar,  and  iiis  or 
their  charges  in  and  about  the  recovery  thereof  he  or  they  fhall 
fufiain,  be  fully  fatisfied  and  paid,  favin^  always  to  all  and  every  saving  the 
perfon  and  perfons,  bodies  politick  and  corporate,  (other  than  r-ghtsof 
their  faid  Majefties,  their  heirs  and  fuccelfors,  and  the  faid  Duke  J^J^'^^JJ' 
and  Duchefs  and-  their  heirs,  and  the  frjid  provojl  of  the  faid  theirMajcftics 
college-royal  of  the  Blcffed  Maiy  o^  Eto^i  n  .ar  \xnioJVindJbr,  and  the  Duke  and 
the  faid  college  and  their  fucceflors)  ail  their  rights  orprelenlation  P"^^r^!*"**^ 
to  the  faid  churches  or  any  of  theiu,  and  all  their  eftates,  rights^  ^^^^  Coficg^ 
titles,  interefts,  claims  and  demands,  of,  in  and  to  the  faid  ad-  and  their  fuc- 
vowfons,  patronages  and  prcfcntations,  of  and  to  the  faid  rec-  JlJP'"^  ***^*** 
torics,  vicarage  and  churcties,  ,or  any  of  them,  in  the  fame  man-  f*^,*  ^**^' 
ner  and  as  fully  to  all  intents  and  purpofes  as  if  this  a£k  had 
never  been  made,  any  thing  herein  to  the  contrary  thereof  in  any 
"wife  notwithftanding.     And  the  j  urors  aforefaid,  upon  their  oath 
aforefaid,  further  fay,  that  the  manor  of  the  re3ory  of  Pctworth 
in  the  faid  recited  acl  above-mentioned,  hath,  ever  fince  the 
making  of  the  {aid  a3,  been  held  by  the  faid  Dukes  of  Somerjit 
and  Earls  of  Egremont,  who  have  \been  refpedively  intitled  to, 
and  have  enjoyed  the  faid  Honour  of  Pctworth,  in  the  faid  in- 
denture menaoned,  tmder  and  by  virtue  of  the  faid  indentures 
as  annexed  to  and  parcel  of  the  Honour  of  Pctworth  aforefaid ;  and 
the  jurors  aforefaid,  upon  their  oath  aforefaid*  further  fay,  that  the 
annuity,  penfion  and  yearly  rent  of  ten  pounds,  mentioned  in  the 
faid  a6t  of  parliament,  has  been  confta\itly  paid  to  the  reclor  of 
Pctworth  for  the  time  being,  and  that  the  faid  re^iorv  of  Ptt^ 
worth  hath,  ever  fince  the  making  of  the  faid  atl,  been  divided 
'  into   three  diftinft  reftories,   called  by  the   feveral   names  of 
Pctworth^  North   Chapel    and    Dungton:    and    tliat   the    faid 
three   re£lorics    have  been  conftantly.faelcl  liace  the.jsaking- 
.  ;VoLIII.  II  of 
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of  the  faid  a£l  under  feveraUnddiftinflprerentaiions;  andthatPef. 
worthy  North  CAaprl^nd  Dungton^  aforefaid,  have  from  the  making 
of  the  faid  a£l,  been  three  feveral  and  diftinfi  pariQies,  and  that  the 
That  tHe  fiU    faid  a3  has  in  all  other  refpe£ts  been  compieatly  carried  into  exe- 
«^ed^nto*"  ^^^^^^  from  the  time  of  making  thereof  fill  the  year  of  our  Lord 
execution        1760.     And  the  jurors  aforefaid,  upon  their  oath  aforefaid,  fur- 
cter  fioce  the  iher  fay,  that  fmce  the  making  the  faid  a£l,  the  faid  church  of 
2?^?5|*       Kirby  Ovcrblowes  hath  feveral  times  become  vacant,  and  that 
*^    *       from  the  time  of  making  the  faid  aft  until  the  faid  year  ofoor 
Lord  1760,  the  Kings  and  Queens  oi  England  (or  the  time  be- 
ing, in  right  of  their  crown  of  England^  have  from  time  to  time 
prefented  their  clerks  to  the  faid  church  of  Kirty  Overblawes^ 
kind  that  fuch  clerks  have  been  and  were  refpeSively  inftituted 
and  inducted  and  had  poffeflion  of  the  faid  churcK  under  fuch 
prefentations  as  aforefaid.     And  the  jurors  aforefaid,  upon  their 
oath,  aforefaid,  further  fay,  that  in  the  fame  year  of  our  Lord 
1760,  the  faid  church  of  Kirby  Overblowes  became  vacant  by  the 
death  of  the  reverend  Do£lor  Chapman  late  incumbent  thereof, 
and  thereupon  the  faid  Charles  Earl  of  Egremont  claiming  a  right 
of  prefentation  to  the  faid  church,  by  virtue  of  the  faid  indenture 
above-mentioned,  as  Atfi^>^  At  J  right  to  the  faid  prefentation^^iW 
by  and  under  the  faid  provifo  and  faving  claufe  of  the  iatd  a&  of 
parliament,  prefented  one ^ohn  Mefcalf  his  clerk  tothe  faid  church, 
and  the  faid  John  Metcalfvreis  upon  fuch  prefentation  admitted,  in- 
ftituted and  indu6led  into  the  faid  church,  in  the  time  of  peace,  in 
the  reign  of  our  fovereign  Lord  the  now  King,  and  is  now  the  in- 
cumbent  and  parfon  thereof.     And  the  jurors  aforefaid,  upon 
their  oath  aforefaid,  further  fay,  that  on  the  13th  day  of  Fe- 
bruary in  the  year  of  our  Lord  1771,  the  faid  church  ot  JVorMi 
don  became  vacant  by  the  death  ot  the  {diA^okn  Burjton  clerk, 
do6lor  in  divinity,  and  thereupon  our  faid  Lord  the  now  King 
prefented  the  faia  Thomas  Fountain  clerk,  the  now  defendant,  to 
the  faid  church  ;  and  the  jurors  aforefaid,  upon,  their  oath  afore-i 
faid,  further  fay,  that  within  fix  months,  from  the  time  of  the 
death  of  the  faia  John  Burton  clerk,  the  faid  late  incumbent  of 
the  faid  church,  the  faid  ^r(?tf^  and  college  prefented  one  Ste^/U»l 
Abthorp  clerk,  doftor  in  divinity,  to  the  iaid  church ;  and  the 
jurors  aforefaid,  upon  their  oath  aforefaid,  further  fay.  that  the 
faid  John  Bijhop  ojWincheJler^  before  the  commencement  of  thi$ 
fuit,  refufed  to  admit,  inftitute  and  indu£l  either  the  faid  Thomas 
Fountain  or  the  faid  Stephen  Abthorp  into  the  faid  church,  and 
that  the  faid  church,  on  the  faid  13th  day  of  February  in  the 
faid  year  of  our  Lord  1771 9  became  vacant,  and  ever  unce  tint 
time  hath  been,  and  ftill  continues  vacant,  and  that  the  fiod 
church  of  JVorplefdon  is  9f  the  true  value  of  three  hundred  md 
fioenty  pounds  by  tlie  year ;  and  the  jurors  aforefaid,  upon  their 
bath  aforefaid,  further  &y.  that  fix  months'  did  not  elaqpfe  fooni 
1  the 
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Uie  time  of  the  death  of  die  faid  Join  Burton  clerks  dofioT  iii 

divinity,  before  the  iffuing  out  of  the  original  writ  of  quart  m*- 

pedit  in  this  caufe  by  the  laid  provqfl  and  college ;  but  whether  Bdt^whetlicr, 

upon  the  whole  matter  aforcfaid,  our  faid  Lord  the  King  had  a  *«•  i!^j|^' 

nffht  to  prefent  the  faid  Thomas  Fountain  to  the  faid  church  of  5[^of  lb** 

frorpi^doM  or  not,  the  faid  jurors  aforefaid  are  altogether  ig-  court. 

Doranty  and  pray  the  advice  of  the  court  here  thereupon ;  and 

if  it  iliall  feem  to  the  <:ourt  here,  that  our  faid  Lord  the  King 

had  no  ^ffht  to  prefent  the  faid  Thomas  Fountain  to  the  faid 

ehurch  ^WorflUfdtm^  then  the  jurors  aforefaid,  upon  their  oath 

ftforefaid^  £iy,  that  the  iaki  Thomas  Fountain  unjuttly  hinders  the 

Dud  firovqft  and  college  from  prefenting  a  fit  perfon  to  the  iaid 

church  (b  being  vacant  as  aforefaid,  and  they  affefs  the  damages 

of  the  {9idfrop^  aikl  college  by  reafon  of  tlie  difturbance  afore- 

bad,  befides  their  cofts  and  tharges  by  them  about  their  fait  in 

ibis  behalf  expended,  to  JSx&iilijigs  and  eight  pence,  and  forthof(& 

cofts  and  charges  to  onejhuhn^;  and  if  it  ihaU  feem  to  the  court 

here  that  our  laid  Lord  the  King  had  a  right  to  prefent  the  faid 

Thomas  Fountain  to  the  faid  church  oiWorplefJonf  then  the 

jurors  aforefaid,  upon  their  oath  aforefaid,  fay,  that  the  faid 

Jiamas  Fountain  A6e^  hot  unjuftly  hinder  the  laid  fr&uo^  and 

cMege  from  prefenting  a  fit  perfon  to  the  laid  church  of  JVorplef" 

dom^  in  manner  and  form  as  the  Aid  frovqfi  and  cottegt  have 

alMVe  thereof  complained    s^aft   bim.      And  becaufe  the  OaiaaM^ 

juilices  here  have  not  yet  adviled  what  judgment  to  give  of  and/^^''* 

upon  the  premifes,  day  it  given  here  to  the  parties  aforefaid, 

until  *  to  hear  their  judgment  oi  and  upon 

the  premifes,  for  thA  the  faid  juftices  of  Oiir  laid  Lord  the  King 

are  not  yet  advifed  thereof,  .0i:. 

The  provoft  bf  Eton  College  and  the  (ainfc  college^  [Sceiate4rt; 
v^  the  Bifliop  of  Winchefter  Und  Foiintain  !fJ"f  •^'^• 
clerk.    C.B.  '' *^ 

^T^  H  E  plaihtiflTs  broiight  a  (fi/in  impedit  fbr  hindefmg  them  An  exchange 
*    to  prefent  to  the  church  of  Wortkfdan  in  the  county  of  J'J^"^^*^ 
^urry,  and  declared  that  they  were  leiled  in  grofs,  in  fee,  in  parties"  a^ 
right  of  the  college,  of  t*he  advowfon  of  'Aat  church ;  and  be-  if  three  muru. 
iDg  fo  fcifed,  the  church  "became  void  on  the  %\kioli)Edhtr  "f^^^"^^^"' 
1765,  by  the  dcatli  of  one  SUphen  Sleech\  whereupon  the  plain-  toteitoMch 
tiffs  in  right  of  the  college  prefented  John  Burton,  D.  D.  who  other,  ««. 
was  admitted^  inllituted   and  indlufted ;    that  oti  the    loth  of  j^'^^^^c. 
tefrudry  1771,  the  church  became  void  bv  the  death  of  JDoSor  toB.  «*nd  a* 
71  Burton,  and  it  belonged  to  the  plaintiffs  in  right  of  the  col-  l^eeviaedof 
lege  to  prefent  a  fit  perfon  to  th^  church  being  fo  void,  and  the  ***J„^^^ii 
ddiendajQts  difturbed  them,  to  their  damage  of  stoo/.  Sy'B.>  a.  ' 

cannot  recover  of  C.  thi  tcdemehts  grtnte4  to  him.] 
I  I    8  Thl 
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Sluareimpedit,      The  bifhop  pleads  his  common  plea,  that  he  claims  norigh 
A  fliort  ftate  but  as  Ordinary. 

of  the  pUad- 

Thc  defendant  Thomas  Fountain  pleads,  that  he  is,  and  on  the 
day  of  filing  out  the  original  writ  was,  parfon  imparfontt  of  the 
faid  church  upon  the  prefentation  of  his  prefent  Msgefiy  King. 
George  the  third,  whofe  title  to  the  advowfon  thereot  he  de- 
duces from  King  Charles  the  fccond,  by  alleging  that  King 
Charles  the  fccond  was  feifed  in  fee«  and  prefented  one  Ckarlts 
Moore,  who  was  admitted  milituted  and  induced ;  that  Ckdfks 
the  fecond  died  fciied  and  the  advowfon  defcended  to  King  Jdim 
the  fecond,  who,  being  feifed  in  fee  thereof,  abdicated  the 
government  and  crown  of  England;  and  thereupon  King  Wilham 
and  Queen  Mary  became  lawfully  feifed  in  fee  thereof;  that 
Queen  Mary  died,  and  thereupon  King  William  was  feifed ;  tfasc 
King  fVilUam  died  feifed,  and  Queen  Ann  became  lawfully  feifed 
in  fee  ;  that  flic  died,  and  King  George  the  firft  became  lawfully 
feifed  in  fee,  and  being  fo  feifed  the  church  became  void  by  the 
death  oiGiarles  Mooie^  and  one  HeAry  Godolphin  provqfi  of  the 
college  of  Eton^  by  ufurpation  upon  tne  crown,  prelented  Jkomas 
Carter,  who  was  admitted,  infiituted  and  indu£led ;  that  KiJig 
George  the  firft  died  feifed  and  the  advowfon  defcended  to  King 
George  the  fecond,  who  being  feifed  thereof  in  fee,  the  church 
became  void  by  the  death  of  Thomas  Carter^  and  one  Unij 
Bland,  provojl  of  the  college  of  Eton,  by  ufurpation  upon  die 
crown,  prefented  George  Harris,  w^ho  was  admitted,  infiituted 
dnd  indufled  ;  and  King  George  the  fecond  being  fo  feiiied,  the 
church  became  void  by  the  death  of  George  Hams  s  and  Benja- 
min  Bxjliob  of  Winchejler ^  by  ufurpation  upon  the  crown,  collied 
Stephen  SUech,  who  was  thereupon  induftcd  :  that  Kang  Georgt 
the  fccond  died  feifed,  and  the  advowfon  dercendea  to  King 
George  the  third,  who  thereupon  became  and  is  feifed  in  fee 
thereof;  and  being  fo  feifed  the  church  became  void  bv  the  death 
of  Stephen  Sleech,  whereby  it  belonged  to  his  prefent  Majcfty  to 
prefent,  and  the  plaintiffs,  ufurping  upon  the  now  King,  pre- 
sented J^okn  Burton,  who  was  admitted,  inftitutcd  and  induded; 
and  his  prefent  Majefty  being  fo  feifed  the  church  became  void 
by  the  death  of  J^onn  Burton,  whereby  it  belonged  to  our  Lord 
the  now  King  to  prefent  a  fit  perfon  to  the  church,  who  pre- 
fentcd  the  defendant  Thomas  Foufitainy  vvho  was  admitted,  infti- 
tutcd and  indufted,  and  before  and  at  the  time  of  fuing  out  ihc 
original  writ,  was  and  yet  is  parfon  imparfonee  of  the  &Id 
Traveife»  church  upon  that  prefentation;  without  this  that  the  plainuffs 
wore  feifed  of  the  faid  advowfon  of  the  church  of  Worplejdw  m 
manner  and  form  as  they  have  above  alleged ;  and  thiSg  0£» 
wherefore  he  prays  judgment,  £?c. 

The 
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The  plaintiffs  reply  in  the  common  form  to  the  bifhop's  plea,  RypUcation. 
and  take  ifllie  upon  the  traverfe  in  the  incumbent's  plea,  and 
thereupon  iffuc  is  joined. 

This  caufe  came  on  to  be  tried  at  the  Lent  aflTizes  held  for 
Uie  county  of  5ttrry  after  Hiiary  term,  in  the  1 3th  year  of  his 
prefent  Majefty,  when  the  jury  found  a  fpecial  veraift,  which 
jnay  be  thus  briefly  ftated,  (viz.)  that  on  the  7th  day  of  May  The  fpecial 
1683.  King CharUs  the  fecond  was  feifed  in  fee  of  the adyowfon  ^^f^^^ 
of  the  church  [oi  WorpUfdon)  in  queilion,  to  which  (being  va-  record  at 
cant)  he  prefcntcd  one  Cnaries  Moor,  who  was  admitted,  inftituted  length  before, 
and  induded;  that  the  Kiiigs  and  Qcens  of  England  were  feifed 
of  the  faid  advowfon  in  fee  until  the  making  of  the  aft  of  par- 
liament  following ;  and  that  before  the  fame  aft,  viz.  on  the 
30th  oi  January  1687,  ^Y  indenture  of  that  date  made  between 
CharUs  Duke  oi  Somerftt  and  Elizabeth  his  Duchefs  of  the  firft 
part,  Thomas  Beach  and  Henry  Champion  of  the  fecond  part  \ 
Jamis  Earl  ci Suffolk^  Elizabeth  Countefs  Dowager  of  Effex,  Sir 
John  Erule  Knt.  Chancellor  of  the  Exchequer,  and  Elizabeth 
Lady  Seymour,  his  wife,  and  mother  of  the  faid  Lord  Duke,  and 
Sir  Orlando  Gee,  of  the  third  part.  The  reftory  of  Kirby  Over- 
Howes  in  YorkJJdre,  and  the  inheritance  of  the  Honour  of  Pet^ 
worth  in  Suffix  were  conveyed  to  the  ufe  of  the  Duchefs  of 
Somerjet  for  life ;  remainder  to  the  Duke  of  Somerfei  for  life ; 
remainder  to  trullees  to  preferve  contingent  remainders ;  remain* 
der  to  Algernon  Earl  of  Hertford,  the  firft  fon  of  the  Duke  and 
Duchefs  in  tail-male;  remainder  to  the  fecond,  third  and  every 
cither  fon  and  fons  of  the  Duke  and  Duchefs  in  taiUmale  ;  rc» 
mainder  to  the  iffues  females  of  the  Lady  Duchefs  in  tail  gene 
ral ;  and  for  default  of  fuch  iffue,  remainder  to  fuch  ufes  as  the 
Lady  Duchefs  (whether  fole  or  under  coverture)  fhould  direft, 
limit  and  appoint;  remainder  in  fee  to  the  Duchefs, 

That  the  Duke  and  Duchefs  died,  leaving  iffue  Algernon  Earl 
of  Hertford,  afterwards  Duke  oi  Somerfety  their  fon;  and  Catha* 
fine  their  daughter;  and  no  other  iflue. 

That  the  faid  Duke  Algernon  died,  leaving  Elizabeth  now 
Ducheffi  of  Nor thumierlana  his  only  child. 

That  Catharine  the  daughter  of  Duke  Charles  and  his  faid 
Duchefs  intermarried  with  Sir  William  Wvndham  Baronet,  and 
died,  leaving  Charles  afterwards  Earl  of  Egremont  her  eldcft  fon, 
who  died,  leaving  George,  now  Earl  of  Egremont. 

That  the  provo/l  and  college  of  Eton,  before,  and  at  the  time 
of  making  the  aft   of  parliament  hereafter-mentioned,    were 

I  X  3  feifed 
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fctfcd  in  fee  6f  the  advoii^ron  -  of  the  church  of  Pdmdrik^  and 
the  chap^lries  of  North  Chapel  and  Dungton  wttbin  the  parifh  of 
Petworth  in  Sujftx, 

ITie  i«  of  That  in  the  4  0  5  years  of  William  and  M»7«  an  ^  of  jnr- 
^ariiament.  Hament  was  maqe  for  dividing  the  faid  chapelries  from  the  pariih 
of  Petworthf  artd  ere£ling  them  into  qew  parilhes,  ^d  ior 
fettling  the  advowfons  01  WorpUJion^  Kirhy  OperUowes^  and 
Pdworth^  (Jc.  according  to  the  agreement  in  that  behalf  ma^e 
between  their  Majellies,  patronf}  of  the  churches  of  Clewer  in 
jB<rrij,  Famham-Royal  in  Bucks  and  Worplefion  in  $i«rry,  and 
the  Duke  of  SomerJ'et^  patron  of  the  <:hurche8  ot  Kir  by  Over^ 
filowcS  and  Cotton  in  Yorkjkirt  and  Long  Horfigy  in  NarUiumkr- 
land:  9Lnd  the  provofi  of  Eton  college  and  the  college*  patrons 
pf  the  church  of  Pttworth  in  Sujfex. 

Whereby  it  was  enafled,  That  the  advQwfons  of  Kirby  Over* 

Howes,  Cotton  and  Lon^  Hor/Uy,  (bs^U  be  add  trc  thereby  fettled 

and  veiled  in  their  Majellies  and  their  fuccelTors  in  right  of  their 

crown  forever;  and  that  the  advowfons  of  CttKoer^  Fomhanu, 

Royal  ^nA  Worplefdon,  (hall  be  and  are  thereby  feuled  andvefled 

in  the  provqft  and  college  of  Eton  and  their  fucceflors  for  ever ; 

and  that  thfs  advowfons  of  Petuforth,  North  Chapel  and  Dungton^ 

fiiall  be  and  are  thereby  fettled  apd  vefted  in  the  Duke  of  Somer- 

09viiig  In  the  jS/,  and  the  Lady  Duphefs  his  wife,  and  their  heirs ;  ^^^  ^ 

aa,tlieri|hti  rights  of  all  perlons  (others  than  their  MajeiUes,  &c.  the  Puke 

^c!  (cMMt)*  ^^  Duchefs  and  their  heirs,  and  Eton  college  and  their  fucceifors) 

to  the  faid  advowfpqs  of  the  faid  churches  or  any  of  them. 

That  the  a6l  of  ps^rliament  hath  been  tarried  into  execution 
ever  fince  the  making  it  until  the  year  1760;  and  that  the  church 
of  jCirty  Overhlowei,  hath  feveral  times  been  vacant  fince  the 
making  the  aft,  and  from  that  time  un^lt^e  year  176©,  the 
frown  hath  prefented  to  that  churCh, 

;  That  in  the  year  1760  the  church  of  Kirby  OverUpmes  became 

vacant,  and  Charles  Lord  Egremont  thereupon  claiming  a  right 
of  prefentation  thereto,  by  virtue  of  the  faid  indenture,  as 
h^vmg  his  right  to  the  faid  prefentation  faved  by  and  un<icr 
the  faid  provifo  in  the  faid  aft,  prefented  one  John  Metfalf 
^hereto,  ^ho  was  adi^ioedi  inilitut^d  and  indiiQed  to  the  (aid 
church. 

That  on  the  13th  pf  February  177  ty  the  church  of  WorpUfion 
|>ecame  vacant  by  the  death  of  I)oaor  Jfohn  Burtcm,  and  there- 
Vpon  his  prefent  Majefiy  prefexited  the  defe^idam  T/^omas  fiUM* 
fain  to  the  faid  church. 

That 
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That  within  fix  months  from  the  death  of  Do£lor  John  Burton 
Vtit  plaimifTs  prefented  one  Do£lor  Stephen  Abthorp  to  the  faid 
church  of  Worplefdon:  and  that  the  laid  John  bifhop  of  Win* 
chifty  before  the  commencement  of  this  fuit  refufed  to  admit, 
inlUtute  and  indu3  either  the  faid  Thomas  Fountain  or  Stephen 
Abthorp ;  and  that  the  faid  church  of  Worpkjdon  on  the  1 3th 
day  o\  February  1771  became  vacant,  and  ever  fince  hath  been 
and  flill  continues  vacant,  and  the  fame  is  of  the  true  value  of 
170/.  by  the  year;  and  that  fix  months  did  not  elapfe  from  the 
time  ot  the  death  of  the  faid  Do3or  John  Burton^  before  the 
ifluin^  out  the  original  writ  oi  quare  impedit  in  this  caiife  by  the 
plaintiffs ;  but  whether  his  Majefty  had  a  right  to  prefent  the 
defenclant  Thomas  Fountain  to  the  church  ofWorple/ilon  or  not, 
the  jurors  are  ignorant,  and  pray  the  advice  of  the  court 
tliereupon,  &c. 

This  fpecial  verdiQ  was  well  argued  at  the  bar  lad  Michaelmas 
term,  by  Serjeant  Glynn  Recorder  of  London  for  the  plaintiffs, 
and  by  HiJl one  of  the  King's  Serjeants  for  the  defendant  Foun^ 
tain  ;  and  again,  in  the  prefent  term,  by  Burland  another  of  his . 
Majedy's  Serjeants  for  tlie  plaintiffs,  and  Serjeant  Kemp  for  the ' 
defendant. 

Charles  Duke  of  Somer/et  being  feifed  of  the  reSory  of  Kiriy  Tbeargd. 
OvcrUoioes  in  YorkpUre,  and  the  Honour  of  Petworth  inSvffex^  meotfcrth* 
pnthe  QOihoi  January,  1687,  conveved  the  fame  in  ilrift  fettle-  JiJI^^*** 
inent  as  ftated  in  the  fpecial  verdia,  whereby  it  appears  that 
Lord  Egremont,  as  being  heir  to  Catharine  the  heir -female  of  the 
Ducheis  of  Somerfet  by  Duke  Charles,  is  well  intitled  under  that 
fettlement'to  the  reflory  of  Kir  by  Overblowes  and  the  Honour  of 
Petworth. 

The  Duke  having  the  Honour  of  Petworth,  and  his  feat  there^ 
was  dcfirous  of  having  the  redory  and  advowfon  of  the  church  of 
Petzoorth,  which  was  then  in  the  poffeflion  of,  and  veiled  in  the 
provofi  and  college  of  Lion:  the  Duke  not  having  any  benefice 
or  advowfon,  whereby  he  could  tempt  the  college  to  give  him  the 
re£lory  of  Petworth  in  exchange,  applied  to  and  prevailed  upon 
the  crown  to  give  to  the  college  (amongft  other  things)  the  ad. 
vowfon  of  the  church  of  Worplefdon  (now  in  queftion)  and  the 
Duke,  in  return,  .agreed  to  give  the  crown  an  cquivsuent,  viz. 
the  rc£lory  of  Kxrhy  Overblowes  (among  other  things)  • 

Whereupon  it  was  agreed  that  the  advowfon  of  Worplefdon 
fiiould  be  veiled  in  Eion  college,  and  their  fucceffors,  the  reaory 
of  Petworth  in  the  Duke,  and  the  re£lory  olKirby  OverUowa  in 
llic  crown  for  ever, 

X  I  4  In 
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In  order  to  carry  the  agreement  into  execution,  the  aS  of  par- 
liament of  the  4  e?  ,5  of  t'/iUiam  and  Mary  was  made,  which  is 
ftated  vervd/nn  in  the  fpccial  verditl;  the  legiflaturedonot  make 
pfe  of  wuuls  of  conveyance,  but  they  enafl  that  Kirby  Over. 
blnrirs  fhall  be  vr/led  m  the  crown,  that  Worplefdon  fhall  be" 
vejicd  i*^  Vton  college,  and  that  Kirby  Ooerblowts  Ihall  be  vejlfd 
in  the  Duke  for  ever. 

At  the  time  of  making  this  aft,  the  Duke  was  only  tenant  for 
life  of  Kirby  O'verblozveSy  under  the  fettlemcnt  of  1687,  which 
was  a  fecret  at  the  time  of  making  the  aft,  in  which  there  is  a 
Javing  clanfe,  which  faves  to  all  perfons  (other  than  tlie  crown ^ 
the  Duke  and  Duchrfs  and  their  heirs,  and  Eton  college)  all 
their  rights  of  prefentation  to  the   faid  churches,  as  fully  as  if 
the  aft  had  njver  been  made ;  by  means  of  which /iww^,  and 
under  a  limitation  in  the  fcttlement  of  1687,  Charles  late  Earl 
o{  Egremont  in  the  year   1760,  prefentcd  J^ohn  Akica/f  to  the 
church  of  Kirby  Overblowet  (then  vaccint),  who  was  admitted, 
inftituted  and  indufted  ;    but  from  the  time  of  making  the  aft 
until  the  year  1760,  the  aft  has  in  all  refpefts  been  carried  into 
execution  ;  and  until  the  year  1771,  Elon  college  have  not,  fmce 
the  making  the  aft,  been  hindered  or  difturbed  by  the  crown  in 
prefentiii^to  Worplefdon^  but  that  church  becoming  void  on  the 
13th  of  February  1771,   the  crown^  by  their  ancient  title  to 
the  advowfon  thereof,  prefented  the  defendant  Fountain^  and 
thereupon  the  provojl  and  college  of  Eton  have  brought  the  pre. 
fent  writ  of  quare  impedit. 

The  queftion  is,  whether  the  advowfon  of  the  church  of 
Worplefdon  is  to  be  reftored  to  the  crown^  which  depends  upon 
the  conftruftion  of  this  aft  of  parliament,  which  faves  Lord 
Egremonth  right  of  prefentation  to  KSrby  Overblowes^  and  as  to 
that  matter,  it  is  the  fame  to  him  as  if  Uie  a£l  had  never  been 
made. 

Objcfted  for  But  it  is  objcftcd  on  the  part  of  the  defendant,  the  prefentcc 
the  defendant,  ^f  ^|,g  crown,  that  the  crown  has  been  depeived  by  OiarUs  Duke 
of  Somerfet,  who  had  only  an  eftate  for  life  in  the  rcftorj*  of 
Kirby  Overblozvcs^  which  if  the  crown^  or  the  legifiaturc,  had 
known  at  the  time  of  making  the  aft  of  parliament,  that  aft 
would  not  have  pafiod ;  that  private  afts  of  pailiament  arc  to  be 
conftrued  according  to  the  rules  and  principles  of  the  common 
law,  and  therefore  this  aft  is  to  be  confidercd  as  a  legal  convey- 
ance by  way  of  exchange,  and  that  the  crown  liaving  been  de- 
ceived in  the  exchange,  may,  after  near  fcventy  years  pofleflion 
under  the  aft  of  parliament,  diveft  the  college  of  Eton  of  tlic 
church  oi  Worplefdon  now  in  queftion. 
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The  am-ecment  or  bargain  was  in  truth  between  the  college  Axdwa. 
and  the  Vuie  only,  the  college  made  no  bargain  or  agreement 
Kvith  the  crozvn,  but  agreed  with  the  Duke^  that  if  he  woiild 
procure  them  an  equivalent  fthe  advowfon  of  Worphfdon)  they 
would  convey  the  rcftory  ot  Pet  worth  to  him  ;  the  Duke  did  • 

prevail  upon  the  croum  to  give  Worplefdon  to  Eton  College^  and 
they  in  return  gave  Petwortk  to  the  Duke :  the  confideration 
between  the  crown  and  the  Duke  was  nothisg  to  the  college  of 
Eton;  it  was  certainly  intended  that  the  croum  (hould  receive  of 
the  Duke  an  equivalent  confideration  for  the  living  of  WorpleJ^ 
don,  and  it  muft  be  admitted  that  the  crown  hath  no  title  to 
Kirby  Overblozoes,  and  in  that  refpeft  have  been  deceived  by 
the  Duke,  who  was  only  tenant  thereof  for  life,  fo  the  crown 
hath  received  no  equivalent  confideration  from  the  Duke:  but 
tlie  college  had  no  right  to  inquire  into  the  Duke's  title  of 
f  Kirby  Uverblowes  then  fuppofed  to  be)  the  equivalent  for  the 
crown's  giving  IVorplefdon  to  the  college:  if  the  crown  hath  any 
remedy,  it  muft  be  againft  the  heirs  of  the  Duke  of  Somerjet 
who  did  wrong  to  the  crown,  and  not  againft  the  college  who 
brought  a  good  title  (to  PetworthJ  to  market,  and  did  no  wrong 
to,  or  deceived  the  crown. 

It  Is  faid  on  the  other  fide  that  this  agreement  _and  aft  of  par* 
liament  carrying  it  into  execution,  arc  to  be  conftrued  and  con- 
fidered  by  the  court  as  a  legal  conveyance  between  all  the  three 
parties,  and  as  if  it  had  been  executed  by  a  deed  of  exchange  : 
and  therefore  it  may  be  proper  to  confidcr  the  nature  of  a  con- 
veyance or  grant  by  exchange,  and  what  are  it*s  operations  and 
cffefts,  and  to  fhew  from  thence  that  this  aft  of  parliament 
cannot  operate  as  an  exchange  at  law,  {ovi\\;iizii  exchange  cannot 
be  made  between  more  than  two  parties. 

If  there  be  two  men,  and  each  of  them  is  feifed  of  a  AnexcKti^, 
quantity  of  land  in  one  county,  and  the  one  ^i  anteth  his  land  to  ''^^  '^  '"* 
the  other  in  exchange  for  the  land  which  the  other  hath,  and  in 
like  manner  the  otlicr  granreth  his  land  to  the  firft  grantor  in 
exchange  for  the  land  which  the  firft  grantor  hath.  In  this  cafe 
each  may  enter  into  the  other's  land  fo  put  in  exchange  without 
any  livery  or  feifn ;  and  fuch  exchange  made  by  parol  of  tene- 
ments within  the  fame  county  without  writing  is  good  enough, 
Litt,  feS,  62.  And  if  the  lands  or  tenements  be  in  divers 
counties,  viz.  that  which  the  one  hath  in  one  county,  and 
that  which  the  other  hath  in  another  county,  there  it  behovcth 
to  have  a  deed  indented^  made  between  them  of  this  exchange, 
Utt.  ftS.  63. 

And  if  an  exchange  be  of  lands  of  any  cflate  of  inheritancr  Th«  -ffccl  rf 
or  freehold,  '\i\i?l\i2L  condition  and  warranty  incident  and  annexed  it. 

to 


490  HiLAKY  T£BK  U  Gecx.  IIL  17U. 

to  it  made  by  die  word  exchange^  implied  in  every  grant  of  ex- 
change;  a  condition^  to  give  a  re-entry  upon  all  the  land  given  In 
«Rfp.  iir.  exchange  if  he  be  put  out  of  all,  or  part  of  the  land  taken  in 
yewTs'-Tc  ^^^^^H^»  ^"^  ^  warranty^  to  enable  him  to  vouch,  and  to  re 
Shep!  Touch,  cover  over  in  value  fo  much  of  his  own  land  again  given  in  €x* 
ftone,  «9o,  change  as  (hall  be  recovered  from  him  of  the  land  taken  in  ex- 
»9i.  &c,  change^  if  he  be  fued  for  it :  So  that  upon  every  exchange^  either 
party,  if  he  be  put  out  of,  or  lofe  by  a3ion  the  land  he  taketh 
m  exchange^  hatn  double  remedy  againft  the  other;  and  yet  this 
remedy  doth  go  only  in  privity^  and  Ihall  not  go  to  an  aflignee. 
— A%  if  A.  exchange  land  with  B.  and  B.  be  put  out  of  all  or 
part  of  the  land  upon  a  title  paramount^  by  a  recovery  in  a  real 
a6lion  or  otherwiie ;  in  this  cafe,  jB.  may  enter  upon  his  own 
land  again  which  he  gave  in  exchange ;  or  elfe,  it  it  be  in  an 
a£lion  brought,  he  may  vouch  A.  upon  the  warranty  in  law,  and 
fliall  recover  as  much  in  value  againll  him  of  the  land  he  gave, 
as  he  hath  loft  of  the  land  he  took  in  exchange. — But  if  B.  alien 
his  land  taken  in  exchange,  to  C  and  C.  be  put  out  of  all  or  part 
of  the  land  upon  a  title  paramount ,  C.  in  this  cafe,  can  neither 
enter  upon  the  land  given  to  A.  in  exchange  upon  the  condition  in 
law,  nor  vouch  A.  to  warranty,  and  recover  over  in  value  upon 
the  warranty  in  law ;  and  yet  A.  in  this  cafe,  fhall  have  the 
like  remedy  againft  C.  the  aflignee  upon  the  condition  and  a^^r- 
ranty  both,  as  he  had  againft  B. ;  but  if  A,  bimfelf  implead 
C.  tor  the  land  he  gave  to  B.  in  exchange,  C.  ma\'  make 
ufe  of  this  warranty  in  law  by  way  of  rebutter  againft  A. — ^And 
in  all  thefe  cafes  where  one  of  the  parties  is  put  out  of  all  or 
part  of  the  land,  or  out  of  part  of  tlie  efiate  by  entr>%  and  the 
other  party  enter  upon  the  other's  land  upon  the  condition  in  law, 
he  may  enter  upon  trie  whole  land  and  avoid  the  whole  ex* 
change:  but  if  he  he  impleaded  for  a  part  only,  or  for  the  whole, 
and  a  part  only  be  recovered  from  him  ;  in  this  cafe  he  (hall 
recover  fo  much  in  value  of  the  other  land  only  as  he  hath  loft, 
and  no  more :  As  if  an  exchange  be  of  three  acres  for  three 
acres,  and  after,  one  of  the  panics  is  put  out  of  one  of  the  acres 
by  the  entry  of  a  ftrangcr  ;  in  this  cafe  he  may  enter  upon  the 
whole  three  acres  he  had  given  in  exchange,  and  fo  avoid  the 

whole  exchange  if  he  wilL And  if  A.  and  B.  be  joint- 

tenants  for  lite,  and  the  fee  fimple  to  the  heirs  of  A,  and  A.  ex- 
chanp^e  this  land  with  C-  in  fee,  and  then  die,  and  B,  enter  and 
avoid  the  exchange  for  his  life  (as  he  may),  in  this  cafe  C.  may 
avoid  the  whole  exchange  and  enter  upon  his  own  three  acres 
again:  So  if  he  in  reverfion  diffeife  his  tenant  for  life,  and  then 
exchange  the  land,  and,  after,  the  tenant  for  life  enter ;  in  this 
cafe  the  other  party  may  defeat  the  whole  exchange.  But  in  this 
cafe  of  an  exchange  of  three  acres  for  three  acres,  if  one  of  the 
?crcs  were  gained  by  dij'eijin^  and  the  diffdjee  bring  an  aflion 

an<j 
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and  doth  recover  it  againft  the  dijfeijor^  in  this  cafe,  if  he  vouch 
over  the  other  party  to  the  exchange  he  fliall  recover  fo  much  in 
Tahae  only  of  the  three  acres  he  gave  in  exchange^  as  the  acre  he 
bath  loft,  and  no  more. 

This  conveyance  by  way  oi  exchange  (which  was  formerly  very  a  deed  or 
fnequent)  whether  it  be  by  word  or  deed  indented,  or  which  way  cooTcjaace 
foever  it  be  made,  it  muu  be  made  by  this  \ior A  exchange^  whicn  ^°J^^J^ 
IS  a  word  fo  appropriated  to  this  thing  as  the  wordfrank' marriage  change  with- 
is  to  a  gift  injranh'fnarriage^  neither  of  which  can  be  made  or  de-  oot  the  word 
fcribed  by  any  circumlocution,  J'A^'^.  T(7urA^.  298,  290-  For  if  I  "c^*»«^ 
give  to  a  man  an  acre  of  land  by  deed  indented,  and  he  by  the 
ume  deed  gives  unto  me  another  acre  for  the  lame  acre,  nothing  p  .  ^^^ 
pafleth  without  £ixrry,  if  the  word  ^Mdi^^  be  not  211.  Finch,  103,  ssa.thewo 
104.     In  every  exchange  rightly  made,  this  word  excambium  im*  /tranuMwiaa 
ports  in  law  tacitly  a  condition^  and  alfo  a  warranty,  the  one  to  J^^^^ 
give  a  re-entry,  and  the  other,  voucher  and  recommence,  and  all  in 
fefpcEk.  of  the  reciprocal  confideration,  the  one  land  being  given 
in  exchange  for  the  other,  but  it  is  ^jj^dal  warranty,  for  upon 
the  voucher,  by  force  of  it,  he  (hall  recover  no  other  land  in 
value  but  only  that  which  was  by  him  given  in  exchange^  foraf* 
much  as  the  mutual  confideration  is  the  caufe  of  the  warranty^ 
therefore  it  extends  only  to  the  land  reciprocally  given,  and  not 
%o  other  land,    4  Rsp.  121.  a.  b. 

But  there  is  no  mutuality  or  reciprocality  between  three  parties j 
it  can  only  be  between  two  parties^  if  A.  gives  to  B.  and  B. 
gives  to  C.  and  C.  gives  to  A.  by  agreement,  there  is  no  mutu^ 
iUity  or  confideration  within  the  idea  of  an  exchange;  th^  warranty 
runs  only  in  privity  between  the  parties  in  the  exchange;  Eton 
college  granted  nothms  to  the  crown,  therefore  the  college  cannot 
be  bound  to  warrant  the  reflory  of  Kirby  Overbloxoes  to  the  crown^ 
which  was  given  to  the  crown  by  the  Duke  of  Somerfet,  fo  the 
college  cannot  be  evifted  of  the  advowfon  of  WorpUfdon^  which 
has  beeii  vefled  in  them  by  a&  of  parli^ent  for  near  feventy 
years,  and  not  by  way  of  conveyance  in  \xchange. 

The  word  exchange,  which  is  the  only  operative  word  to  make 
that  kind  of -legal  conveyance,  is  not  once  mentioned  in  the  aft 
of  parliament,  it  was  the  only  inftance  of  a  conveyance  of  lands 
at  common  law,  by  which  a  fee  or  freehold  could  pafs  without 
livery^  9  £</.  4.  at.  O.  Ut.  50.  Perk,fe3, 1*53.  Bro.  Exchange^ 
pi.  12.  So  that  without  the  word  exchange  the  a£l  of  parlia- 
ment cannot  operate  as  an  exchange. 

Another  reafon  why  the  aft  cannot  operate  as  an  exchange  ts 
fhis,  viz.  the  aft,  immediately  upon  the  makmg  thereof,  vefied  the 

re- 
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refpeflive  livings  or  advowfons^  in  the  refpcflive  parties,  but  in 
tlie  cafe  of  a  deed  of  exchange  the  parties  thereto  have  no  free- 
hold  in  them  befpre  entry  into  the  lands ;  it  muft  be  executed 
by  entry  or  claim  in  the  life  of  the  parties,  or  it  can  never  take 
effca.  Co.  Lit.  50.  3  Mod.  105.  Perk.fea.  284,  285.  Fitz.Abr. 
Exchange y  pL  10. — If  this  had  been  an  exchange  of  land  and  the 
Duke  had  died,  could  his  heir  have  entered?  In  the  cafe  of 
txchange  of  a  reverfion,  it  could  not  take  effeS  at  law  before 
attornment;  fo  in  the  cafe  of  an  exchange  of  one  living  for 
another,  it  is  void  unlefs  the  parties  are  induSed  before  death. 

In  all  exchanges  the  eftates  muft  be  equal,  but  the  DuAe  of 
Somerjet  had  only  an  eftate  for  life  in  Kirby  Overbtmves^  the 
crown  and  the  college  had  a  fee  in  their  refpeftive  livings,  fo  this 
aft  of  parliament  cannot  operate  as  an  exchange^  hut  may  be  good 
as  a  conveyance,  pr  by  way  of  veiling  the  fcveral  advowfons  in 
the  parties  refpettively. 

This  agreement  carried  into  execution  by  aft  of  parliament 
cannot  be  conftrued  as  an  exchange.  \Jl^  Becaufe  it  is  not  be- 
tween two  parties.  2^,  The  word  exchange  is  not  once  men- 
tioned in  the  aft.  3///y,  And  entry  or  clmm  is  not  neceflaiy, 
but  the  aft  vt^%  the  feveral  advowfons  inftantly.  And  \thty^ 
By  the  aft  it  is  not  neceflary  that  the  fcveral  eftates  (hould  oe 
equal. 

If  the  court  fhould  give  judgment  for  the  defendant,  confidcr 
what  would  be  the  conlequence ;  the  aft  of  parliament  would  be 
made  void  as  if  repealed,  the  neVv  erefted  parifhes  made  within 
the  old  parifli  of  Petworth  muft  be  extinft  and  diflblved,  and 
become  chapelries  as  before ;  the  new  houfes  for  the  parfons 
thereof  demolifhed,  the  poor  thereof  not  to  be  fupported,  the 
rent  to  the  reftor  of  Petworth  given  him  in  confideration  of  the 
Little  Manor  added  to  the  Honour  of  Petworth  muft  ceafe,  al- 
though the  aft  of  parliament  fays  thefe  things  (hall  continue  for 
ever:  And  becaufe  Lord  Egremont  has  title  to  Kirby  Over- 
Howes  which  is  laved  to  him,  the  aft  muft  be  now  confidered  as 
void  ai  initio;  the  rcftors  may  be  called  upon  to  refund  every 
farthing  they  have  received  under  the  aft  of  parliament,  and 
what  may  be  the  bad  confequence  if  judgment  be  given  for  the 
defendant,  no  man  can  teli ;  but  it  is  humbly  infifted  on  the  part 
of  the  college  that  this  is  not  an  exchange^  and  if  it  is  not,  the 
crown  has  no  title  or  ground  to  ftand  upoUt 

But  fuppofing  this  could  polfibly  be  -confidered  as  an  exchange^ 
the  crown  haih  not  been  evifted  of  the  church  of  Kirby  Over* 
Uifwes^  for  the  prefentation  to  that  church  by  the  late  Earl  of 

£^re. 


HiLABY  Tekm  14  Geo.  lit  1774.  493 

Egremont  in  1760,  can  only  be  confideredas  an  ufurpation  upon 
the  cTown^  and  to  avoid  an  exchange  there  muft  be  an  eviQion  ; 
and  if  the  exchange  was  perfeft  and  good  atfirft,  Lord  Egremont 
cannot  defeat  it ;  if  it  was  voidable,  it  is  not  vet  avoided,  but  he 
is  put  to  his  qffize,  as  he  claims  Kiriy  Overblowes  under  a  title 
paramount  to  the  title  of  the  crown,  and  his  ufurpaiion  upon  the 
crown  doth  not  evi6l  the  crown  of  that  reftory,  9  Ed.  4.  21 .  ErOm 
Exchange^  tl.  12,  13.  Perk.  fell.  299.  Befidcs,  the  eftate  of  the 
crown  in  Kirby  Overblowes  cannot  be  defeated  but  by  officefotmi^ 
or  matter  of  record  ;  for  if  land  be  given  to  the  King  by  deed  in- 
rolled  upon  condition,  if  the  condition  be  broken,  the  donor  can- 
not enter  without  office  founds  for  the  eftate  which  commenced 
by  matter  of  record  ought  to  be  defeated  by  matter  of  record, 
2  Roll.  Abr,  21  g.  pi.  2.  if  this  is  an  exchange  it  is  a  matter  of 
condition,  for  it  the  one  party  hath  not  a  title  the  condition  is. 
broken,  the  crown  cannot  enter  but  by  matter  of  record  ;  there- 
fore fuppofmg  the  crown  to  be  divelled  of  Kirby  Overblowes,  yet 
the  crown  cannot  claim  Worplefdon  without  office  found.  Stamf. 
prerog.  55.  and  even  after  office  found  the  crown  is  not  in  pof- 
feffion  bciore Jcizure.  Star?/ prerog.  54.  4  Rep,  58,  9  Rep.  96, 
There  mull  be  an  office  and  ajeizure  before  the  crown  can  take ; 
and  in  fome  other  cafes  there  muft  be  zfcire facias:  for  where  a 
common  perfon  is  put  to  his  aclion,  the  crown  is  put  to  difcirc 
facias. 

The  counfel  for  the  plaintiff's  concluded,  that  the  principle^ 
upon  which  an  exchange  are  grounded  are  not  at  all  applicable  td  . 
this  cafe;  the  Duke  01  Somtrfd  gave  nothing  to  Etontollege,  the 
King  gave  nothing  to  the  Duke  of  Somcrfd,  Eton  College  gave 
nothing  to  the  King,  fo  there  is  no  intercourfe  of  exchange  be- 
tween Eton  college  and  the  crown;  but  the  title  of  the  plaintiffs 
to  the  church  in  queftion  is  veiled  in  them  by  the  aft  of  par- 
liament which  cannot  be  avoided,  or  their  title  fo  vefted  in  them 
thereby  be  effefted  by  a  wrongful  aft  of  the  Duke  of  Somer/ii^ 
the  plaintiffs  not  being  privy  thereto.  2dly,  If  the  crown  fuflfcrs, 
and  is  defeated  of  their  title  to  Kirby  Ovcrllowes,  the  crown  is 
in  the  common  cafe  of  other  pcrfons,  and  muft  feek  recompence 
from  the  party  doing  the  wrong.  <^dl\\  This  aft  of  parliament 
muft  continue  forever,  unlefs  repealed  by  another  aft  ;  it  can  only 
be  invalid  as  to  the  right  of  llrangers,  but  the  parties  thcm- 
felves  muft  fubmit  to  the  lofs,  if  any  has  happened  thereby  to 
any  of  them.  Or  4/A/y,  If- wrong  has  been  done  to  the  crew?:, 
the  crown  muft  acquiefce  in  the  lofs  of  Ksr  by -Overblowes,  or 
feck  a  fatisfa6lion  irom  the  perfons  who  did  the  wrong,  the 
Dukes  heirs* 

1.  The  crown  being  patron  of  the  church  of  Worblefdon  (now  in  Coanc;i  for 
queftion)  the  Duke  of 'S(7/;i^rr/<r/,  ^^xvonoi  Kirby  Overblowes,  and  ^^«*'«^^"<*^^ 

■  the 
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the  prtruojf  and  college  6f  Eltfn  patrons  of  the  church  of  Prf. 
worih  and  two  chapelrics  belonging  to  it,  agreed  to  make  an  ex- 
change^  viz.  the  crown^  upon  the  requcft  of  the  DuAe^  agreed  to 
give  Wcrplefdon  to  the  colltge,  in  exchange  for  which,  the  cM^ 
agreed  to  give  Petworth  and  the  two  chapelrics  to  the  D^et 
and  as  an  edui\'alent  to  the  craum  for  Worpufdon^  xh^Duke  agreed 
to  give  Kirby  Overbhwes  to  the  crown:  this  was  the  nature  of 
the  contract  and  fiipulation  when  the  parties  applied  to  parlia* 
ment  to  have  it  caiTicd  into  execution,  and  to  make  ana  ereft 
the  parifh  of  Petworth  and  the  two  chapelrics  into  three  feparate 
and  difiin3  parifhes,  which  was  enafted  accordingly,  and  has 
been  carried  into  execution,  and  acquiefced  in  until  the  late  Lord 
Egremont,  in  the  year  1760,  prcfcnted  to  Kirby  Overblowts;  and 
thereby  eviSed  the  crown, 

2.  Private  a£ls  of  parliament  made  to  carry  the  agreements  of 
parties  into  execution,  are  to  be  conftrued  by  the  rules  and  prin- 
ciples of  the  common  law;  the  nature  of  this  agreement  is 
clearly  a  legal  exchange^  carried  into  execution  by  the  aft. 

3.  But  the  Duke  of  Somerfet  being  only  tenant  for  life  of 
Ktrby-Overblowes;  and  not  having  an  equal  eftate  therein  to  the 
eflate  which  the  crown  and  the  college  had  in  Kirby^Ovcr* 
blowes  and  Petwcrtky  the  crown  was  liable  to  be  evifted  of  Kirby 
Overtlowes, 

4.  The  late  Lord  Egremont  has  evifled  the  crovm  by  prcfcnt- 
ing  to  the  church  of  Kir  by -Over blowes,  by  an  elder  title  which 
is  faved  by  the  aft,  and  therefore  the  crown  has  the  fame  right 
and  title  to  the  church  of  WorpUfdon  (now  in  queftion)  as  if 
the  exchange  and  aft  of  parliament  had  never  been  made. 

It  is  faid  by  the  counfel  for  the  plaintiffs  that  this  is  not  a 
legal  exchange,  for  that  fuch  exchange  cannot  be  made  between 
three  parties,  only  between  tivo ;  but  why  a  mutual  and  red* 

f^rocal  agreement  to  make  excliange  may  not  be  between  three, 
our,  or  more  parties,  (it  muft  be  fubmittcd)  no  ffood  reafofi 
has  been  given  on  the  other  fide ;  although  it  muft  be  admitted 
that  no  cafe  of  conveyence  by  deed  of  exchange  is  to  be  found 
in  the  books  between  more  than  two  parties  thereto.  Snppofe 
the  Duke  of  Somerfet  had  been  feifed  in  fee  of  Kirby  OtferiiaweSf 
the  exchange  would  have  been  mutual,  equal,  and  reciprocal  be- 
tween all  tne  three  parties,  and  the  exchange  could  not  have  bees 
avoided  ;  but  the  Vuie  havinff  only  an  eftate  for  life,  the  crowH 
has  been  deceived,  and  therefore,  upon  the  law  and  principle! 
of  an  exchange,  has  a  right  to  prefent  to  the  church  in  quelti<»l 
under  the  old  title. 

The 
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The  legiflatnre  could  not  intend  to  do  Injuftice,  but  if  the 
crown  has  no  title  to  Worplefdon  which  they  gave  to  Eton  college, 
in  exchange  for  Kirby-Ovcrblowes^  injuftice  will  be  done  to  tne 
crovm^  who  have  been  emSed  thereof,  and  fo  the  aS  is  void, 
becaufe  both  the  crown  and  parliatnent  have  been  deceived. 

The  court  being  clearly  of  opinion  that  the  plaintiflfs  muft  ha\'e 
judgment.  Sopped  the  counfel  in  replying  upon  the  fecond  argu. 
meni  of  this  cafe. 

Curia — ^The  court  has  no  doubt,  and  very  little  to  fay  upon 
this  matter.  The  Duke  of  Somerfet  having  a  feat  at  Petwortk 
was  defirous  of  having  the  advowfon  of  that  church  in  his  fa- 
mily, which  was  in  poffeffion  of  Eton  College;  the  DuAe^  not 
having  any  living  to  tempt  the  college  to  give  him  Petwortk  in 
exchange^  prevailed  upon  the  crown  to  give  the  living  in  queftion 
to  the  coUege^  and  the  Duke  gave  to  the  crown  the  church  of 
Kirhv'OveHflowes  (fuppofed  then  to  be  an  equivalent  for  Worplef- 
don.) This  being  agreed,  and  the  Duke  wanting  to  make  three 
advowfons  out  of  one,  an  aft  of  parliament  is  made  to  carry 
this  into  execution,  which  does  not  make  ufe  of  words  of  con- 
veyance, but  vejis  the  feveral  advowfons  in  the  refpeftive  parties 
for  ever,  viz,  Worplefdon  in  the  college^  Petwortk  in  the  DiAe^ 
and  Kirby-Overhlowes  in  the  crown:  at  the  time  of  making  the 
aft  the  Duke  was  only  tenant  for  life  of  Kirby-Overblowes^  which 
was  then  a  fecret,  (and  fo  continued  till  tfie  year  1760,)  and 
ihere  is  a  faving  daufe  in  the  aft  which  faves  to  all  perfons 
(other  than  the  crown^  the  Duke  and  Duchefs  and  their  heirs^  and 
Elon  College  J  all  their  rights  of  prefeiitation  to  the  fe\eral 
churches,  as  fully  as  if  the  aft  had  never  been  made;  by  which 
faving  claufe  and  under  a  limitation  in  the  fettlcmcnt  of  1687, 
Charles  late  Earl  of  Egremont  in  the  year  1760,  prefented  John 
Mftcalf  to  the  church  of  Kirby-Overblowes  who  was  not  dif- 
turbed  by  this  agreement,  or  by  the  crown^  Lord  Egremont 
having  a  clear  title  under  the  fettlement,  which  was  faved  by 
the  aft. 

In  1771  the  church  of  Worp.ejdon  (in  queftion)  became  vacant, 
and  the  crown  under  their  ancient  title  prefented  the  defendant 
Fountain  thereto,  fuppofing  the  whole  agreement  void,  where- 
Tzpon  the  platntifis  have  brought  this  auare  impedit;  and  the 
ouellion  is,  whether  the  prefentation  of  hor A  Egremont  toKirby^ 
Ovcrblowes  fets  the  whole  agreement  afide,  and  the  title  to  pre- 
fcnt  to  the  church  in  queftion  be  reftorcd  to  the  crown^  which 
depends  upon  the  conflruftion  of  the  aft  of  parliament,  which, 
in  Tefpe6l  to  Lord  Egremont^  is  the  fame  as  if  it  had  never 
-been  made. 

Private 
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fcifbi  in  fee  of  the  advowfonof  the  church  of  Peituorth^  and 
the  chap^lries  of  North  Chapel  and  DungtOM  wkhin  the  p^rifli  of 
Petworth  in  Suffix. 

The  aa  of  That  in  the  ^  0  5  years  of  William  and  tiai^%  atn  a3  of  par* 
^ariiancAt*  Hament  was  made  for  dividing  the  fatd  chapeh-ies  from  the  parilh 
of  Petworth^  and  ereSing  them  into  riew  parifli^s,  S(nd  for 
fettling  the  zAwoytiony  o\  WarpUfdon^  Kirby  QverUdwes^  vA 
Pdwarth^  tic.  according  to  the  agreemeiu  in  that  behalf  nia^e 
between  their  Majefties,  patroni;  of  the  churches  of  Clewtr  in 
Bcrh^  Famham^Royal  in  Bucks  and  WorpUfdan  in  Snrfjy  and 
the  Duke  of  Somerfet^  patron  of  the  churches  ol  Kirby  Oveu 
ftlotpcs  and  Cotton  in  Yorkjhirt  and  Lon^  Horjley  in  Naphumber- 
land;  9Lnd  the  provqft  oi  Eton  coile^^e  and  the  college,  patrons 
pf  the  church  of  Petworth  in  SuJ'tx. 

Whereby  it  was  enafted,  That  th^  advQwfons  of  Kirby  Over* 

Uorves^  Cation  and  Lon^  HorJUy^  (baiU  be  add  ire  thereby  fettk4 

and  vcfted  in  their  Majefiies  and  their  fucceflbrs  in  right  of  their 

crown  for  ever;  and  that  the  advowfons  of  Cftxver^  famkam^ 

Royal  znd  Worplefdon^  (hall  be  and  ate  thereby  fettled  and  veiled 

in  the provqft  and  college  of  Eton  and  their  fucceflbrs  for  ever; 

and  that  the  advowfons  of  Petxoorth^  North  Chapel  and  Dungton^ 

flail  be  and  are  thereby  fettled  and  vetted  in  the  Jiyxkt  oi Somer- 

jSavmglothe  Jit,  and  the  La4y  Duphefs  his  wife,  and  their  htm\  folfing  the 

rfii^l^"  rights  of  all  perlons  (others  than  their  Majeflies,  &c.  the  Puke 

%^)f^^^\  and  Duchefs  ^nd  their  heirs,  and  Eton  college  and  their  fucceffors) 

to  the  faid  adyowfoi^s  of  the  faid  churches  qr  any  of  them, 

That  the  a6k  of  ps^rliamcnt  hath  been  carried  into  execution 
ever  fince  the  making  it  until  the  year  1760;  and  that  the  church 
ot  ^irby  Overblowe^  liath  feveral  times  been  vacant  fince  the 
making  the  a£l,  and  from  that  time  un^l  tl^e  year  1760%  the 
irrown  hath  prefented  to  that  church, 

;  That  in  the  year  1760  the  church  oi  Kirby  Ovcrblowes  became 

vacant,  and  Charles  Lord  Egremont  thereupon  claiming  a  right 
of  prefentation  thereto,  by  virtue  of  tne  faid  indenture,  as 
h^vmg  his  right  to  the  faid  prefentation  faved  by  and  uncier 
the  faid  provifo  in  the  faid  aft,  prefented  one  John  Mct(alf 
^hereto,  Y^ho  was  adn^itted,  inflitut^d  and  indiifted  to  the  laid 
fhurch, 

That  on  the  I3tltpf  February  177 it  the  church  of  ^<7r^^tf« 
J)ecame  vacant  by  the  death  of  Ooftor  John  Burtm^  and  thcrc- 
lipon  hisprefent  Majefty  prefented  the  defendant  fhe^M  FnM- 
fain  to  the  faid  church.    ' 

fhat 
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That  wkhln  fix  monthis  from  the  death  of  Do£lor  John  Burton 
Ihe  plaimifTs  prefented  one  Do3or  Stephen  Abthorp  to  the  faid 
church  of  WorpUfdon:  and  that  the  faid  John  bifhop  of  Win^ 
che/l^  before  the  commencement  of  this  fuit  refufed  to  admit, 
inilitute  and  indu3  either  the  faid  Thomas  Fountain  or  Stephen 
Abthorp:  and  that  the  faid  church  of  Worpkjdon  on  the  13th 
day  o\  February  1771  became  vacant,  and  ever  fince  hath  been 
and  ilill  continues  vacant,  and  the  fame  is  of  the  true  value  of 
170/.  by  the  year;  and  that  fix  months  did  not  elapfe  from  the 
time  of  the  death  of  the  faid  Dofior  John  Burton^  before  the 
ifluin^  out  the  original  writ  ol  ^uare  impedit  in  this  caiife  by  the 
plaintiffs ;  but  whether  his  Majefly  had  a  right  to  prefent  the 
defenilant  Thomas  Fountain  to  the  church  o\\Vorplejdon  or  not, 
the  jurors  are  ignorant,  and  pray  the  advice  of  the  court 
tliereupon,  (3c. 

This  fpecial  v^rdi£l  was  well  argued  at  the  bar  lafl  Mx<hadmas^ 
term,  by  Serjeant  Glynn  Recorder  of  London  for  the  plaintiffs, 
and  by  Hill  one  oi  the  King's  Serjeants  for  the  defendant  Foun* 
tain  ;  and  again,  in  the  prefent  term,  by  Burland  another  of  his . 
Majefly's  Serjeants  for  the  plaintiffs,  and  Serjeant  Kemp  for  the ' 
defendant. 

Charles  Duke  oi  Somer/it  being  feifed  of  the  reSory  of  Ktrby  Thearfv. 
OverUotoes  in  YorkpUre^  and  the  Honour  of  Petivorth  inSv/fex^  meat  for  At 
pnthc  ^cAhoi  January,  1687,  conveyed  the  fame  in  ilrift  fettle-  gl^,**^*** 
raent  as  ftated  in  the  fpecial  verdia,  whereby  it  appears  that 
Lord  E^remont,  as  being  heir  to  Catharine  the  heir-female  of  the 
Duchels  of  Somerfet  by  Duke  Charles,  is  well  intitled  under  that 
fettlement'to  the  re£lory  of  Kirby  Overblowes  and  the  Honour  of 
Pctworth. 

The  Duke  having  the  Honour  ofPetworth,  and  hi<;  feat  there^ 
was  dcfirous  of  having  the  reflory  and  advowfon  of  the  church  of 
Petzaorth,  which  was  then  in  the  poffeffion  of,  and  vefled  in  the 
provofl  and  college  of  Eton;  the  Duke  not  having  any  benefice 
or  advowfon,  whereby  he  could  tempt  the  college  to  give  him  the 
re£lory  ol  Petworth  in  exchange,  applied  to  and  prevailed  upon 
the  crown  to  give  to  the  college  (amongfl  other  things)  the  ad- 
vowfon of  the  church  of  WorpTefdon  (now  in  queflion)  and  the 
Duke,  in  return,  .agreed  to  give  the  crown  an  equivalent,  viz* 
the  rcflory  of  Kirby  Overblowes  (among  other  things). 

Whereupon  it  was  agreed  that  the  advowfon  of  Worplefdon 
fhould  be  vefted  in  Eton  college,  and  their  fucceffors,  the  re3ory 
of  Petworth  in  the  Duke,  and  the  reflory  oi  Kirby  OverUowes  in 
tlic  crown  for  ever. 

X  I  4  In 
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In  order  to  carry  the  agreement  into  execution,  tlic  aft  of  par- 
liamcnt  of  the  4  cj*  .5  of  P/illiam  and  Mary  was  made,  which  is 
ftated  verbatun  in  the  fpccial  verdifcl ;  the  Icgiflaiure  do  not  make 
yfe  of  wuids  of  conveyance,  hut  they  cnacV  that  Kirby  Over, 
blorrrs  fhall  be  v^^/led  m  the  crown,  that  JVorpUfdon  (hall  b<r 
vejicd  in  I' ton  college,  and  that  Kirby  Overblowes  ihall  be  vejlei 
in  the  Duke  for  ever. 

At  the  time  of  making  this  aft,  the  Duke  was  only  tenant  for 
life  of  Kirby  Overblowes^  under  the  fettlemcnt  of  1687,  which 
was  a  fecret  at  the  time  of  making  the  aft,  in  which  there  is  a 
faving  clanfe^  which  faves  to  all  perfons  (other  than  the  crown^ 
the  Duke  and  Du chefs  and  their  heirs,  and  Eton  college)  all 
their  rights  of  prefentation  to  the   faid  churches,  as  fully  as  if 
the  aft  had  never  been  made ;  by  means  of  which  Vaww^,  and 
under  a  limitation  in  the  fettlement  of  1687,  Charles  late  Earl 
oi  Egremont  in  the  year   1760,  prefented  John  Metcaff  io  Wvt 
church  of  Kirby  Overblowes   (then  vacant),  who  was  admitted, 
inftituted  and  indufted  ;    but  from  the  time  of  making  the  aft 
until  the  year  1760,  the  aft  has  in  all  refpefts  been  carried  into 
execution  ;  and  until  the  year  1771,  Eton  college  have  not,  fmce 
the  making  the  aft,  been  hindered  or  dillurbed  by  the  crown  in 
prcfenting  to  Worplefdon^  but  that  church  becoming  void  on  the 
i3\h  of  rebruary  1771^   the  crown,  by  their  ancient  title  to 
the  advowfon  thereof,  prefented  the  defendant  Fountain^  and 
thereupon  the  provojl  and  college  of  Eton  have  brought  the  prc- 
fent  writ  of  quare  impedit. 

The  queftion  is,  whether  the  advowfon  of  the  church  of 
Worplejaon  is  to  be  reftored  to  the  crown^  which  depends  upon 
the  conftruftion  of  this  aft  of  parliament,  which  faves  Lord 
Egremonfs  right  of  prefentation  to  Kirby  Overblowes^  and  as  to 
that  matter,  it  is  the  fame  to  him  as  if  the  a£l  had  never  been 
made. 

Objcacd  for  But  it  IS  objcftcd  on  the  part  of  the  defendant,  the  prefentec 
the  defendant,  ^f  ^y^g  crown^  that  the  crown  has  been  depeived  by  Oiarlcs  DuLe 
ot  Somerfety  who  had  only  an  eftate  lor  life  in  the  rcftory  of 
Kirby  Overbloxves^  which  if  the  crown^  or  the  Icgiflature,  had 
known  at  the  time  of  making  the  aft  of  parliament,  that  aft 
would  not  have  pafiod ;  that  private  afts  of  parliament  arc  to  be 
conftrued  according  to  the  rules  and  principles  of  the  common 
law,  and  therefore  this  afct  is  to  be  confidercd  as  a  legal  convey- 
ance by  way  of  exchange^  and  that  the  crown  having  been  de- 
ceived  in  the  exchange^  may^  after  near  fcventy  years  poflcffion 
under  the  aft  of  parliament,  diveft  the  college  of  EXcn  of  the 
church  oi  Worplejdon  now  in  queftion. 

The 
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The  agreement  or  bargain  was  in  truth  between  the  college  Anf^er* 
and  the  Duke  only,  the  coUege  made  no  bargain  or  agreement 
with  the  crozvn^  but  agreed  with  the  Duke^  that  if  he  would 
procure  them  an  equivalent  (the  advowfon  of  Worplefdon)  they 
would  convey  the  reSory  of  Pet  war  tk  to  him  ;  the  Duie  did  • 

prevail  upon  the  croum  to  give  Worplefdon  to  Eton  College^  and 
they  in  return  gave  Petworth  to  the  Ditke ;  the  confideration 
between  the  crown  and  the  Duke  was  nothing  to  the  college  of 
Eton;  it  was  certainly  intended  that  the  crown  fliould  receive  of 
the  Duke  an  equivalent  confideration  for  the  living  of  Worplef- 
don, and  it  muft  be  admitted  that  the  crown  hath  no  title  to 
Kir  by  OverMowes,  and  in  that  refpeft  have  been  deceived  by 
the  Duke,  who  was  only  tenant  thereof  for  life,  fo  the  crown 
hath  received  no  equivalent  confideration  from  the  Duke;  but 
the  college  had  no  right  to  inquire  into  the  Duke's  title  of 
fKirby  Uverblowes  then  fuppofcd  to  be)  the  equivalent  for  the 
crown  s  giving  Worplefdon  to  the  college:  if  the  crown  hath  any 
remedv,  it  miift  be  againft  the  heirs  of  the  Duke  of  Somerjet 
who  aid  wrong  to  the  crown,  and  not  againft  the  college  who 
brought  a  good  title  (to  Petworth)  to  market,  and  did  no  wrong 
to,  or  deceived  the  crown. 

It  is  faid  on  the  other  fide  that  this  agreement  jypd  aft  of  par- 
Hament  carrying  it  into  execution,  are  to  be  conftrued  and  con- 
fidered  by  tne  court  as  a  legal  conveyance  between  all  the  three 
parties,  and  as  if  it  had  been  executed  by  a  deed  of  exchange ; 
and  therefore  it  may  be  proper  to  confidcr  the  nature  of  a  con- 
veyance or  grant  by  exchange ,  and  what  are  it's  operations  and 
cHefts,  and  to  fhew  from  thence  that  this  aft  of  parliament 
cannot  operate  as  an  exchange  at  law,  for  that  an  exchange  cannot 
be  made  between  more  than  two  parties. 

If  there  be  two  men,  and  each  of  them  is  feifed  of  a  Ancxeliiiv*t 
quantity  pf  land  in  one  county,  and  the  one  p^ranteth  his  land  to  ""^^  *^  '"* 
the  other  in  exchange  for  the  land  which  the  other  hath,  and  in 
like  manner  the  otb.cr  granteth  his  land  to  the  firft  grantor  in 
exchange  for  the  land  which  the  firft  grantor  hath.  In  this  cafe 
each  may  enter  into  the  other's  land  fo  put  in  exchange  without 
any  livery  or  feifin ;  and  fuch  exchange  made  by  parol  of  tene- 
ments within  the  fame  county  without  writing  is  good  enough, 
IJtt,  feEl,  62.  And  if  the  lands  or  tenements  be  in  divers 
counties,  viz.  that  which  the  one  hath  in  one  county,  and 
that  which  the  other  hath  in  another  county,  there  it  behoveth 
to  have  a  deed  indented,  made  between  them  of  this  exchange, 
Lxtt.  feB.  63. 

And  if  an  exchange  be  of  lands  of  any  eJlate  of  inheritance  fht  sffca  rf 
orfrecholdy  '\\\aiki^  condition  and  warranty  incident  and  annexed  it. 

to 
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lands  or  tenements  of  an  eftate  of  inheritance  in  fee-fimple  in 
pofTefllon  in  England^  to  be  fettled,  conveyed  and  aiTurcd  to  fuch 
iifes^  upon  fuch  irufls^  and  to  and  for  fuch  intents  and  purpofes, 
and  under  and  fubje^l  to  fuch  provifoes  and  agreements  is  in 
and  by  the.  faid  recited  deed  or  fettlement  were  mentioned,  ex- 
prcfled  and  declared  of  and  concerning  the  freehold  mefluagei, 
lands,  tenements  and  hereditaments  tberebv,  or  mentioned  to 
)}c  thereby  conveyed  in  lieu  and  full  fatisfatlion  thereof,  and  of 
all  other  lands,  tenements  and  hereditaments,  thereby  intended 
to  be  thereby  fettled  therein,  covenanted  or  agreed  to  be 
fettled. 

That  the  faid  fettled  and  other  eftates  in  the  faid  a£l  of  par- 
liament'mentioned  were  by  the  faid  truftecs  fold,  and  the  faid 
fum  of  10,000/.  was  thereby  raifed,  but  the  fame  was  never 
laid  out  or  invefled  ia  the  purchafe  of  any  lands,  but  flill  re* 
mains  un-invelled  in  the  hands  of  the  reprefentative  of  the  for* 
Viving  truftcc  in  the  faid  a£l  of  parliament  named. 

That  the  liaidyohn  Lacy  the  father  died  in  the  year -^— and 
that  the  faid  Sujanna  his  wife  died  in  the  year  ■  and  tint 

they  left  iflue  of  their  two  bodies  two  fons,  namely  J(Am  Lkj 
*of  Luicotn'S'Irtn  Efq.  their  eldeft  fon,  and  Arthur  iJuy  £fq.  thetf 
fecond  fon,  and  three  daughters,  namely  Su/kima,  EazahMf  and 
A£ary. 

That  the  faid  Arthur  Lacy  intermarried  in  the  year  1728  witb 
Elizabeth  Bur^cynf^  by  whom  he  had  iffuc  two  fons,  oameijr 
Arthur  and  John  who  both  died  infants  of  tender  years,  the 
i^id  ArtHur  ^ying  in  the  month  of  Apri/  2731 ,  and  the  faid 
Jfohn  in  the  year  1734 ;  and  alfo  one  daughter  EHzaieti. 

That  the  faid  .irth^r  Lacy  fon  of  the  faid  John  Laxy  amd 
Sujtznna  his  wife,  died  in  the  month  ol  Scptenbcr  tj97y  lea?io{ 
the  faid  Eiizait^'i  one  of  the  leflbrs  of  the  plainiiflT  hb  oohr 
iuniviiig  ch:[J,  and  tliai  the  faid  Elizabeth  did,  in  the  montli 
01  fstn*  173^,  irucmiarry  with  the  faid  UVbdm  Ra/fe  tbc  iHhet 
Icfior  of  the  p'diiuifr. 

That  the  faid  ivi.'-'id.  the  eldeft  daughter  of  the  faidjM* 
i.;. .  aiM^SL^^l.^.-i^  his  wife.  dic»l  in  the  year  1721,  without  ifue 
.v,:.i  unrurriei,  and  the  faid  E'lzaifti^  the  fecond  daufhter  of 
the  iM  }^'\t  JL:»>  a:jd  >V-4i sJia  his  wife,  intermarried,  bthc 
•\x\i;  i'*5%  with  J^ii  B^'-ci  Edc,  afid  died  in  the  year  176*1 
io^\  ::><  lifuc  bv  him  one  «Iaughter  and  only  child  namelv  At, 
v:.^  in  the  voar  1-34  inicrminiei  Yk-tth  kcbcri  GoaJckiUt  ^ 
wkich  :jt:d  Atn  is  luU  ii^nrg- 

Tta 


Hilary  Tbrm  14:Gbo.  III.  1774.  «0i 

That  the  faid  Mary^  the  third  daughter  of  the  faid  JcJtn  Lacy 
ind  Su/anna  his  wife,  did  in  the  year  1733  intermarry  with  the 
everend  Bennet  Slevcnfon  do£l6r  in  divinity,  and  died  in  the 
;ear  1760,  leaving  iiiue  by  the  faid  hcnntt  Stevenfon  one  fbn« 
lamely  Bcnnet  Stevenfon^  who  is  now  living  and  unmarried,  and 
ilib  two  daughters,  namely  Sufanna  who  died  in  the  year  1769 
;v^ithout  ilTue,  and  Elizabeth  who  is  ftill  living. 

That  the  faid  jfohn  Lacy  Efq.  of  Lincoln  s-inn^  the  eldeft  fon  of 
t,he  faid  John  Lacy  and  Syatma  his  wife,  being  on  the  1 6th  day  of 
April  1748  fcifed  in  fee  of  the  chambers  and  premifes  in  the  faid 
declaration  of  eje£lment  mentioned  and  poflefled  of  a  confiderable 
perfonal  eftate,  and  alfo  intitled  to  the  intereft  of  the  faid  fum  of 
iO,ooo/.  and  to  the  rents  and  profits  of  the  lands  therewith  dire3. 
ed  to  be  purchafed  by  virtue  of  the  faid  fettlement  of  the  3d  of 
April  i68iB,  and  tlie  laid  a£l  of  parliament  hereii^-before  fet  forth, 
fliade  his  will  in  writing  duty  attefted  to  pafs  reaiejlaies\  and  did 
thereby  dtvife  in  manner  following,  (that  is  to  fay),  •'  I  Jfohn.  The«w^/of 
Lacy  of  LincolfCsAnn  in  the  county  of  Middlejex^  finding  within  ijnoj^ial 
myldf  frequent  notices  of  mortality,  and  not  knowing  how  Efq.  dated 
fpeedily,  fuddenly,  or  in  what  manner  I  may  come  to  my  end,  16th  of 
and  being  now  in  perfc6l  health,  mind  and  memory,  do  make  ^^  *^^ 
this  my  laft  will  and  teftament  with  my  own  hand  as  follows, 
Igitfe^  devife  and  bequeath  all  rhy  real  and  perfonal  ejlate  of  what 
nature  or  kind  foever  and  wherefoever^  unto  my  dear  and  well 
beloved  friend  Mrs.  Frances  Harwood  now  of  lAaiden4ane  in  the 
pariih  of  Covent  Garden  IVeftminfier,  and  her  heirs  ^  executors,  admi^ 
mift  rotors  and  a J/igns  forever,  defiring  her,  and  accordinglyit  ismy 
will,  that  fhe  pay  the  following  gins  and  legacies;  to  my  niece 
AnnBifcoe  the  fum  of  one  hundred  pounds  within  fix  calendar 
montlis  after  my  deceafe,  to  Mr.  John  Wejlly  of  the  Temple  at- 
torney at  law  ten  pounds,  lo  Jonathan  Wells  Efq.  ten  pounds, 
(thefe  for  mourning),  to  my  lervant  William  Clegg,  if  living  with 
me  at  the  time  of  my  death,  twenty  pounds  over  and  above 
what  may  be  due  ana  owing  to  him,  and  I  likewife  in  that 
cafe  give  him  all  my  linen  and  woollen  apparel,  I  mean  apparel 
only,  and  to  the  maid  who  may  be  living  with  me  at  Iver  two 

5uincas ;  and  I  do  hereby  conuitute  and  appoint  the  faid  Mrs. 
ranees  Harwood  to  be  ihcffle  executrix  of  this  my  laft  will  and 
tefiameni,  revoking  all  others  by  me  heretofore  made.  In  witnefs 
whereof  I  have  hereunto  fet  my  hand  and  feal  this  16th  day  of 
Aprils  in  the  yearoif  our  Lord,  1748.  . 

John  Lacy. 

That  in  the  fummer  of  the  year  1756.  the  faid  %A«  Ijicy  of 
Jjncoln*S'inn,  being  in  like  manner  feifed  in  fee  ofthe  chambers 
and  premifes  in  the  faid  declaration  of  ejedment  mentioned,  and 
4lfo  poifeffed  of  a  confiderable  perfonal  ellate,and  likewife  intitled 
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but  in  ivhat  particulars  is  unknown  to  the  juron ;  but  die  juron 
fay,  that  they  do  not  finri  that  the  faid  (eftator  cancelled  his  &i4 
will  of  the  year  17,56,  or  that  the  faid  defendant  deftroyedthe 
fame,  but  what  is  become  of  the  faid  xvill^  they  fay  they  are  alto- 
gether ignorant  • 

No  man  can  die  with  two  dijftrnii  wills  of  the  fame  premifes ; 
the  making  a  fecond  different  willis  a  revocation  oi  the  firft;  the 
jury  have  found  that  the  difpofition  m4de  by  Mr.  Lacy  in  his 
tviu  oi  1756  v:dis  different  from  the  difpofition  in  his  wiU  of 
1748,  therefore  the  will  of  1756  is  a  revocation  of  thai  of  1748, 
the  latter  zvill  being  different  from  the  former  cannot  conftfi  or 
ftand  with  it,  fo  is  9  revocation  thereof.     JIardr.  375. 

I  admit  that  a  fubfequent  will  may  be  made  fa  a$  not  to  de. 
ftroy  but  confift  with  a  former;  for  tne  teftator  may  have  feveral 
parcels  of  land,  which  he  may  devifc  to  feveral  perfons,  by 
divers  wills^  and  yet  all  iland  together,  as  making  all  together  one 
fingle  mU  of  all  his  lands;  that  is  not  the  prefent  cafe,  for  it  doik 
not  appear  by  this  verdi£t  that  the  latter  will  was  confifient  with 
the  former ;  but  it  appears  to  be  inconfifteut,  with  the  former, 
'  the  tefiator  having  made  a  different  dijpofuion  thereby;  by  which 

Afferent  difpofition^  the  jury  mull  be  i^nderHood  to  mean  a  JiJ^ 
ferent  diftofition  of  the  fame  lands  and  premifes  in  queftion, 
whereof  Mr.  Lacy  was  in  lik^  maqncr  feifcd  in  fee  in  1748,  and 
in  ^7 56. 

The  jury  have  found  that  Mr.  Lacy  made  anothir  wiU  different 
from  the  former,  but  in  what  particulars  it  diffen:,  is  unknown 
Xo  them ;  if  it  was  not  different^  but  was  a  like  devife  of  the 
fame  premifes  to  the  defendant  Harwood^  flie  (hould  have  claimed 
under  it,  for  an  heir  at  law  (hal{  not  be  dif^nh^rited  by  an 
intendment  that  the  llltter  mil  is  th^  fame  with  the  firft;  it  the 
defendant  Harwood  has  any  title  to  the  premifes  in  queftion,  it 
is  a  derivative  title  under  the  lajl  will  of  the  tcftator ;  (he  (hews  a 
title  under  a  will  in  1748,  but  can  the  court  adjudge /Aiz/ to  be  the 
^laft  will  of  Mr.  Lacy^  when  the  jury  hfive  exprefly  found  he 
inadc  another  will  in  1756  different  from  the  former?  The  con- 
tents whereof  (rhumbly  contend)  are  not  neceflar^  to  be  (hewn 
by  the  plaintiR,  bccaufe  he  claims  under  the  heir  at  law  who 
has  an  original  primary  title  to  theeftatc  of  her  anceftor. 

The  jurors  fay  that  they  do  not  find  that  the  tefiator  cad- 
celled  his  will  of  the  year  1756,  or  that  the  defendant  dc« 
ftroyed  the  fame,  but  what  is  become  of  it  they  fay  thcv  arc  ako- 
gether  ignorant :  It  did  once  exift,  they  do  not  nnd  that  tlie  tefiator 
f  ancelled  it,  and  not  being  produced  or  found  to  be  posfiftent 
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amoTe ;  but  whether  upon  the  whole  matter  aforefaid)  above  in 
form  aforefaid  found,  the  faid'  defendant  is  gurlty  of  the  tref- 
pafs  and  ejedment  m  the  faid  declaration  mentioned*  in  fuch 
manner  and  fonn  as  the  faid  Nathan  hath  above  againft  her  com^ 
plained,  ornot,  the  jurors  fay  ih^y  are  altogether  ignorant,  an4 
thereupon  they  pray  the  advice  of  the  juflices  of  our  Lord  the 
King. of  the  Beiich  here  ;  and  if  upon  the  whole- matters  afore- 
faid,  by  thejurors  aforefaid,  in  form  aforefaid  found,  it  fliaU  ap- 
pear to  the  faid  jufiices  of  our  faid  Lord  the  King  of  the  Bench, 
and  to  the  faid  court  here,  that  the  faid  defendant  i$  guilty  of 
the  trefpafs  and  gefhneht,  then  the  jurors  aforefaid  fay,  |h^ 
the  &id  defendani  is  guilty  of  the  faid  trefpafs  and  ejeQment,  ia 
manner  and  form  as  the  faid  Nathan  hath  by  his  deClaratioii 
within  complained,  and  then  they  aflefs  the  damages  of  the  faid 
Nathan  by  reafon  of  the  trefpafs  and  ejcttment  aforefaid,  be- 
(ides  his  co&s  and  charges  by  him  about  his  fuit  in  this  behalf 
expended,  to  one  ihilling,  and  for  thofe  cods  and  charges  t<| 
forty'flsillings ;  but  if  upon  the  whole  matters  aforefaid,  by  the 
^nron  aforeuiid,  in  form  aforefaid  found,  it  (hall  appear  to  the 
juftices  aforefaid,  and  to  the  faid  court  here,  that  the  laid  fran€es 
IS  not  guilty  of  the  faid  trefpafs  and  eieflment,  then  the  faid 
jurors  on  their  oath  fay,  that  the  faid  defendant  is  not  guilty 
of  the  faid  trefpafs  and  ejc£lment  as  the  faid  defendant  harh  in 
pleading  alleged,  &c. 

This  fpeciai  verdifl  was  twice  argued  at  the  bar,  fvizj  in 
Eajitr  term  laft,  by  Serjeant  Hill  for  the  plaintiff,  and  Serjeant 
'C/y«a  for  the  defendant;  and  in  Trinity  term  laft,  by  Serjeant 
Burland  ior  the  plaintiSF,  and  Serjeant  Davy  for  the  defendant, 

Serjeant  /ff//  for  the  plaintiff— The  jun^  have  found  that  John  ift  Arga- 
Lacy  of  LiHColn'S'inn  EiQ.  was  feifed  in  fee  of  the  chambers  and  nentinEaftcr 
prcmifes  in  qqeftion,  and  on  the  i6th  day  of  April  1748  made  J^""  '^  }^' 
nis  wiU  ia  writing  duly  attefted  to  pafs  real  eftates,  and  did 
thereby  give,  devife  and  bequeath  all  his  real  and  perfonal  eftare 
whatfoever  to  the  defendant  Frances  Harwood^  and  her  heirs 
for  ever,  defiring  her  to  pay  a  few  gifts  and  l^acies  to  certain 
perfons,  and  did  thereby  appoint  Iier  to  be  the  fole  executrix  of 
thai  his  xvilL 

The  jury  have  further  found,  that  in  the  fununer  of  the  year 
1756,  Mr.  Lacy^  being  in  like  manner  feifed  in  tee  of  the  cham- 
bers and  premif<^s  in  queflion,  did  make  and  duly  publifh  an- 
otfier  wilt  and  teflamcnt  in  writing,  in  the  prefcnce  or  three  fub- 
fcribing  witneflfes  who  duly  attdled  the  fame;  that  the  difpo- 
fition  made  by  Mr.  Lacy  m  the  will  of  the  year  1756  was  dif^ 
fcrmt  firom  the  difpofmon  thereof  in  the  mil  of  .the  year  1748, 

K  K  4  but 
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but  in  what  particulars  is  unknown  to  the  jurors;  but  die  iuron 
fay,  that  they  do  not  finci  that  the  faid  (eftator  cancelled  his  fai4 
tvtll  of  the  year  17,56,  or  that  the  faid  defendant  de&royed  the 
fame,  but  wliat  is  become  of  the  faid  wiii,  they  fay  ihcy  arc  altc 
gethcr  ignorant • 

No  man  can  die  with  two  dijferfni  wills  of  the  fame  prcmifes ; 
the  making  a  fecond  different  will  is  a  revocation  oi  the  firft ;  the 
jury  have  found  that  the  difpofition  m4de  by  Mr.  Lacy  in  his 
iviu  of  1756  was  different  from  the  dilpofition  in  his  laiU  of 
1748,  therefore  the  Xijill  of  1756  is  a  revocation  of  that  of  1748, 
the  latter  vnll  being  different  from  the  former  cannot  conGft  or 
ftand  with  it,  fo  is  9  revocation  thereof,     llardr.  375. 

I  admit  that  a  fubfequent  will  may  be  made  fa  a$  not  to  de^ 
ftroy  but  confift  with  a  former;  for  the  teftator  may  have  feveral 
parcels  of  land,  which  he  may  dcvife  to  feveral  perfons,  by 
divers  xvills^  and  yet  all  iland  together,  asn^akingall  together  one 
fingle  wU  of  all  his  lands;  that  is  not  the  prefent  cafe,  for  it  doik 
not  appear  by  this  verdi£l  that  the  latter  will  was  confident  with 
the  former ;  but  it  appears  to  be  iuconfifinat^  with  the  former, 
the  tefiator  having  made  a  dfftrtnt  difpofition  thoieby ;  by  which 
4fftrtnt  4ifpofttion^  the  jury  mull  be  i4nderIlood\o  mean  ^Sf 
Jtrent  di(iofilion  of  the  fame  lands  and  premifes  in  queftion, 
whereof  Mr.  Lacy  was  in  lik^  manner  fcifcd  in  fee  in  1748,  and 
in?  756. 

The  jury  have  found  that  Mr.  Lacy  made  another  wiU  different 
from  the  former,  bUt  in  what  particulars  it  differs,  is  unknown 
Xo  them ;  if  it  was  not  different^  but  was  a  like  dcvife  of  the 
fame  premifes  to  the  defendant  Harwood^  flie  ihould  have  claimed 
under  it,  for  an  heir  at  la^v  (hal{  not  be  dif^nh^rited  by  an 
intendment  that  the  Hitter  mil  is  th^  fame  with  the  firft;  it  the 
defendant  Harwood  has  any  title  to  the  premifes  in  queftion,  it 
is  a  derivative  title  under  the  lafl  will  of  the  tcftator ;  (he  fliews  a 
title  under  a  will  in  1748,  but  can  the  court  adjudge /Aiz/ to  be  the 
^IclJI  will  of  Mr.  Lacy^  when  the  jur)'  h?ive  expreQy  found  he 
made  another  will  in  1756  different  from  the  former?  The  con- 
tents whereof  flhumbly  contend)  are  not  necefiar^ to  be  (hewn 
by  the  plaintiff,  bccaufe  he  claims  under  the  heir  at  law  who 
has  an  original  primary  title  to  the  eftatc  of  her  i^icefior. 

The  jurors  fay  that  they  do  not  find  that  the  tcftator  caft- 
celled  his  will  of  the  year  1756,  or  tliat  the  defendant  de- 
ftroyed  the  fame,  but  what  is  become  of  it  they  fay  thcv  arc  akor 
gether  ignorant :  It  did  once  exift,  they  do  not  nnd  that  tlie  tefiator 
f  ancelled  it,  and  not  being  produced  or  found  to  be  ^nfifient 
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vfiih  the  willoi  1748,  it  doth  not  appear  upon  this  record  that 
the  defendant  hath  any  certain  title  to  all  or  any  part  of  the 
teftator's  real  eftate,  and  therefore  I  pray  judgment  for  the 
plaintiff*  who  claims  under  the  heir  at  law  of  the  teflator  Mr, 
JLacy. 

Serjeant  Glynn  for  the  defendant — The  queftion  upon  this 
fpecial  verdi£l  is,  whether  the  wilt  of  1748  is  not  dill  a  fubfifiing 
pnU^  which  is  found  by  the  jury  to  be  ouly  made  by  the  tefbi« 
tor  Mr,  Lacy  in  hac  verba^  whereby  he  hath  given,  devifed  and 
Ibeaueathed  to  the  defendant  Harwood  and  her  heirs,  all  his  real 
and  perfonal  eftate  whatfoever,  except  a  few  perfonal  legacies ; 
I  am  to  contend  that  it  is  a  good  fubfiiling  wxlU  and  mult  fiand 
and  remain  fuch  until  it  be  contradi£led  by  fome  fubfcquent  vnli 
or  deed  of  the  teflator. 

But  the  jury  having  found  that  in  1756  Mr.  Z^fv  made  anothet 
mil  and  a  different  diipofition  therein  from  the  dilpofiiion  in  his 
former  a^//,  it  is  objeSed  that  the  former  will  is  thereby  re- 
voked; but  [in  anfwer]  it  is  alfo  found  to  be  unknown  to  the 
jurors  in  what  particulars  the  latter  zmll  was  different  from  the 
former*  and  for  any  thing  that  appears  upon  this  verdi6l.  the 
latter  mil  may  be  confiftent,  and  may  \yell  ftand  with  the  former 
aw//,  and  it  is  admitted  by  my  brother  Hill  that  a  fubfequent 
tmll  maybe  made  fo  as  not  to  deftroy  but  confift  whh  a  former; 
that  a  tefiator  jnay  have  feveral  parcels  of  land,  which  he  may 
devife  to  feveral  perfons  by  divers  wilh  and  yet  all  ftand  togetlier 
as  making  but  one  will;  it  was  therefore  incumbent  on  the  plain- 
tiflFto  have  fhewn  to  the  court  and  ihe  jury  that  the  fecond  wi^ 
was  inconfiftent  with,  and  a  revocation  of  the  firft.  The  court 
cannot  fay  that  the  fecond  zvi/^  was  of  lands,  becaufc  the  jury 
have  faid  the  particulars  thereof  are  unknown  to  them;  and 
indeed  they  refufed  upon  the  trial  to  find  that  it  related  to 
lands,  though  they  were  then  told  that  it  was  attcfted  by  three 
witneffes. 

It  is  obie6led  that  it  doth  not  appear  upon  this  record*  that 
the  defendant  hath  any  certain  title  to  all  or  any  part  of  the 
tefialo.r's  real  eftate,  becaufe  the  contents  of  the  fecond  will  arc 
not  found  and  afcertained,  but  arc  unknown  to  the  jury  fo  the 
heir  is  intitled  to  recover ;  but  in  anfwer  to  this,  the  jury  have 
found  a  certain  good  will  in  hac  verba^  whereby  the  detcndaqt 
has  a  clear  title  to  the  premifes  in  queftion ;  and  ought  to  have 
judgment  as  the  plainuff  has  not  Ihewn,  nor  the  jury  found  any 
faft  or  deed  amounting  to  a  revocation  thereof;  or  that  the 
teftator  had  a  mind  or  intention  to  revoke  the  fame;  an  animus 
revocandi  is  as  i)cccffary  to  revoke,  as  an  animus  tejlandi  is  to 
makeatt/i/^* 

The 
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The  cafe  of  Hitckins  of  the  demife  of  NofitHnihy  againft  Bkfd^ 
Parliament  c^/is  146.  is  a  cafe  in  point  for  the  ^fendant,  upon 
which  I  rely.  2  Sdk.  392.  5«  C  3  Mod.  203.  S.  C*  and  in  Ceveral 
other  books. 

Serjeant  Hill  in  rqply— I  admit  that  an  animus  revocandi  \%  as 
liecenary  to  revoke,  as  ah  animus  iefianii  is  to  make  a  wUl;  here 
appears  an  animus  revocandi  of  the  teftator.  for  it  rs  fbund  -tjiae 
tn  1756  he  did  make  another  witt^  duly  attefled  hy  three  fub- 
fcribtnff  witneiTes,  and  that  the  difpofition  in  the  fame  was  J^- 
firmt  from  the  difpofltion  in  the  will  of  1748,  vhieh  fhews  s 
mind  to  revoke  the  fame ;  and  tliere  is  a  material  diftindion  be- 
tween this  and  the  cafe  in  Pari,  eafes  (46.  for  there  it  is  found 
that  ihe.teftator  c^ndidit  et  fiat  aliud  teftammiuminferiptis^ 
&c.  but  it  is  not  found  that  he  made  any  different  difipomion 
therein,  here  it  is  found  Mr.  ^ry  made  a  different  difpoutioi^  by 
his  will  in  1756. 

•a  Argament  Serjeant  Burland  for  the  plaintifl^The  queftian  is»  whether 
Ja  Trinity  the  wtU  of  1748  is  a  fubfifting  wiU9  If  it  is,  the  defendant  hai 
^Tc*  \  *  ?^^  '^^'^'  '^  ^^^  "^  fubfift,  but  is  revoked,  the  plaintiff 
S3  CO-  5-  ^^  claims  under  the  heir  at  law  muft  have  judgment  to  recover 
pofleffion  of  the  premifes  in  qupfiion. 

It  is  certain  that  no  man  can  die  with  two  xmUs^  the  laff  muft 
prevail;  there  is  a  great  diHerence  between  a  will  with  fubfe- 
quent  codicils  thereto,  confirming  the  fame  in  part  or  in  the 
whole,  and  confiftent  therewith;  and  a  former  and  latter  wiU 
*  different  and  contradiftory  to  each  other  with  refpeft  to  the 
pofition  of  the  fame  lands  or  eAatc  of  the  tefiator ;  fqch  vAll  and 
lodicils  may  well  ftand  together,  and  make  but  one  wiU,  but  two 
different  and  contradi3ory  wills  of  the  fame  lands  cannot  ftand 
together,  the  latter  nnll  muft  prevail,  for  it  amounts  to  a  revoca- 
tion of  the  former.  [See  x  Vczcy  178, 186  J 

Revocations  of  zvills  have  been  qonftrued  favourably  for.the 
Yakeof  the  heir  at  law;  htior^  the ^dtttte <f  frauds^  it  a  man 
had  faid  he  would  alter  his  will  when  he  came  to  fuch  a  place, 
and  he  had  died  before  he  came  thither,  the  will  would  hrrt 
been  revoked  without  writing.  1  RolL  Abr.  614.  ^/.  1.  Dier 
310. — But  it  never  was  doubted  but  a  revocation  may  be  by 
deed  ;  as  if  a  mah  devife  lands  to  another,  and  afterwards  makes 
a  feoffment  to  the  ufe  of  his  tmll^  this  was  always  held  a  revo- 
cation. 1  Roll.  Abr.  614.  pi.  2. — So  if  a  man  devifcs  lands  to 
one,  and  afterwards  devilcs  the  fame  to  the  poor  of  fuch  a  panft. 
which  is  void  becaufe  the  poor  have  not  a  capacity  to  take, 
yet  it  is  a  icvocation  of  the  firft  wiU^  i  JlclL  Ahr.  614.  pi  4.— 

AfeoSncat 
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A  feoffment  without  livery,  or  a  bargain  and  Tale  without  in- 
roilment,  or  a  feoStnentmade  by  a  man  to  the  ufe  of  himfelf, 
although  the  old  ufe  remains  in  him,  are  revocations.  I  cite 
thefe  cafes  (and  many  others  mi^ht  be  citedj  to  (hew,  that  re« 
vocations  are  favoured  for  the  heir  at  law ;  [aee  Ptvrfims  vcrfus 
Frtnnan,  3  Atk.  741.  1  Wiljhh  310.  fame  cafe.  AnU^  fol.  6. 
ihirlty  verlus  Darl^,  And  in  Lord  Lincoln*^  cafe  a  man  makes 
a  fettfement  upon  a  lady  that  he  intended  to  marry,  which  never 
took  efieQ,  yet  a  revocations^ 

In  the  cafe  of  fRuhins  vcrfus  Bajfet,  Pari,  cnfes  146.  which 
k  relied  on  as  a  cafe  in  point  for  the  defendant^  the  vtolid 
there  found  that  the  teftator  made  ahud  teflamentum^  which  muft 
f>e  taken  to  mean  a  duplicate  of  his  will ;  but  if  it  had  been 
found  %hA  he  made  a  will  different  from  the  firft,  it  would  have 
^mounted  to  a  revocatiom^ 

The  difpofition  made  by  Mr.  Lacy  in  his  will  of  17^6  was 
different  from  the  difpofition  made  in  the  mil  of  1748,  but  the 
verdia  doth,  not  find  what  the  difference  was,  whether  in  the 
whole  or  in  what  part;  the  defendant  cannot  have  the  whole 
which  is  devifcd  to  her  by  thea^ftf  of  1748,  becaufe  the  jury 
have  found  that  the  jwV/ of  1756  is  different:  what  the  dfference 
is  between  the  former  and  the  latter  will  is  wholly  uncertain,  fo 
the  heir  at  law  (hall  take :  but  one  thing  is  certain,  viz.  that 
the  latter  willdiffas  from  the  former,  therefore  revokes  it. 

Serjeant  Laxjy  for  the  defendant — ^The  cafe  of  Hitchins  vcrfus 
Baffet  in  Pari,  cafes  146.  3  Mod.  203.  Salk.  592 »  and  in  other 
fcooks,  is  cxaSly  like  the  cafe  at  bar.  Mr.  Lacy  in  1748  devifed 
^11  his  eltate  whatfoever  to  the  defendant  in  ice,  except  z  few 
fmall  perfonal  legacies;  in  1756  he  made  another  zmU  which 
the  jury  fay  was  different^  but  in  what  particulars  is  unknown  to 
them  ;  ana  they  fay  that  they  do  not  find  that  the  teflator  can- 
celled, or  that  the  defendant  deftroyed  the  rwi/of  1756,  but  what 
is  become  of  it  they  are  ahogcther  ignorant.^— Tney  never  faw 
it,  fo  could  not  findi  any  thing  touching  the  contents  thereof, 
for  they  hsid  no  evidence  of  irs  contents ;  how  then  could  they 
lay  that  it  was  different^  at  the  fame  time  they  declare  iheihfelves 
ignorant  of  the  particulars  of  that  difference  ? — For  any  thing 
tnat  appears  the  latter  will  may  'be  fo  made  as  not  to  revoke  or 
Idellroy,  but  to  confift  with  the  former,  and  Hand  as  part  thereof, 
and  both  may  make  one  will. 

The^cafe  of  Coward  verfus  Marjhal^  Cro.  Eliz.  721.  •*  Upon 
*•  a  fpecial  verdift  was;  one  by  his  will  devifed  his  lands 
*^  %o  /.  his  youngeft  fon,  and  hit  hein,  and  afterwards  married 

•'  again. 
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*'  a^n,  and  by  another  mil  in  writing  devifed  the  land  t6  his 
**  wife  for  life,  paying  annually  to  /.  his  youngeft  fori  and  his 
*'  heirs  fuch  a  rent :  whether  this  fecond  wili  was  a  revocaden 
**  of  the  former  was  tbie  quefiion  ?  And  Andcrfan,  and  Glanuilk 
**  held  it  to  be  no  revocation^  but  that  both  may  fland,  although 
^  they  be  by  feveral  writings,  unlefs  .it  be  manifeftly  contrary 
•*  to  the  firft  zuill^  or  that  there  be  an  exprefs  revocation  therein; 
**  but  they  ought  to  (land  together  if  they  may,  as  if  made  by, 
*'  and  in  one  and  the  fame  writing;  and  here  his  intention  ap« 
**  pears,  that  he  had  not  any  purpofe  to  alter  it  as  to  his  fon, 
*'  out  only  to.  provide  for  his  wife,  whom  he  afterwards 
"  efpoufed;  and  by  the  appointing  of  the  rent  to  his  fbn,  it 
*'  appears  that  his  mtent  was  that  Uie  reverfiom  fhould  be  to  his 
'*  fon."  This  cafe  (hews  there  may  be  two  different  wills  with 
different  difpoRiions  therein,  and  yet  both  may  fiand  Uigetber  as 
confillent  and  reconcilable. 

I  fubmit  it  with  great  deference  to  the  court,  that  in  this  cafe 
it  is  a  queftion  of  f^  and  not  of  law,  whether  the  former  mil 
was  revoked  or  not,  by  the  latter. 

Lord  Chief  Juftice — ^If  a  man  makes  a  &;tZf  of  lands,  and  after- 
wards  levies  a  fine,  or  makes  a  feoffment,  the  jury  find  thofe 
fafb,  but  leave  it  to  the  court  to  adjudge  whether  tne  lame  be  a 
revocation  in  law  or  not* 

Gould  Juftice — ^Whether  a  revocation  or  not,  may  fometimes 
be  a  queftion  of  law,  and  fometimes  of  £a&;  in  a  cafe  of  Titntr 
verfus  Titntr^  where  there  were  interlineations  in  a  m//,  the  late 
Lord  Chief  Juftice  Wilmot  left  the  queilion  of  revocatiom^  as  a 
faft  tothejuT}-. 

BUcifiome  ^\}^ce — Devifiant  vdmon,  fcems  to  be  like  reuoca^ 
wit  vtl  mm. 

Serjeant  Arrv — Tike  iurors  (av  that  they  do  not  ^nd  that  the 
leftator  cancelled  his  wuloi  ij^^  but  they  do  not  (ay  that  they 
d»^nd  thai  be  did  not  cancel  it ;  the  court  will  give  judgment 
upon  the  fa&s  which  the  jury  dofind^  and  not  upon  what  they 

do  nctjhd. 

In  the  cafe  of  Glaiier  verfus  GlMzier^  which  was  folcmnly 
argued  in  B.  R.  about  two  years  ago,  a  man  made  his  mll^  and 
afterwards  made  another  will:  the  Second  uriB  appeared,  and 
was  a  clear  rrr«oi^V«  of  the  firfl,  for  the  liecond  had  a  claufeof 
re\-ocation  in  it;  the  teSator  afterwards  cancelled  the  laftn^ 
tttii  died  without  icpubliihing  the  firft;  all  this  iypeaicd  to 

the 
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the  court,  who  were  all  of  opinion  that  the  firft  twff  became  the 
te/lator's  lad  will^  for  the  cancelling  the  lad  was  a  republication 
of  the  firft ;  and  for  any  thing  that  appears  in  the  mecial  ver« 
dift  in'  the  prefent  cale,  Mr.  Lacy  cancelled  his  mil  oi  1756, 
for  it  hath  not  been  produced,  and  the  jury  (ay  they  are  altoge- 
ther-ignorant, &c. 

I  beg  leave  to  conclude  with  the  lall  words  in  Hitchins  verfus 
Baffcty  Pari,  cafes  149.  "  No  man  can  affirm  that  every  will 
••  muft  neceffarily  be  a  revocation  of  a  former,  for  the  fecond  mil 
**  might  be  of  another  thing,  as  goods,  or  of  another  parcel  of 
••  land,  or  in  confirmation  of  the  former.  If  in  thefe  and  many 
••  other  like  cafes,  a  latter  will  is  no  revocation  of  a  former, 
••  how  can  it  poflibly  with  juftice  be  concluded,  that  a  latter  ' 
^*  will  without  contents,  purport  or  eflfeft,  (hall  be  a  revocation 
••  of  a  former.  And  though  the  jury  have  in  this  cafe  believed 
**  the  witnefles,  and  found  that  another  will  was  made,  it  may 
••  be  of  dangerous  confequence,  and  will  overthrow  the  ftatute 
•*  of  frauds,  £?c.  [as  to  revocation  of  o^//f]  to  conftrue  this  a 
•*  revocation  without  knowing  thie  contents ;  for  no  will  can  be 
**  fecure  againft  the  fwearing  of  a  new  will^  if  there  be  no  ne- 
•*  ceflity  of  (hewing  it  or  proving  what  it  was." 

Serjeant  £sr/ii»(/  in  reply — It  is  obje3ed  that  thfr  jury  fay 
they  are  altogether  ignorant  what  is  become  of  the  mil  in  1750, 
that  they  never  faw  it,  fo  had  no  evidence  of  the  contents 
thereof,  or  that  the  difpofition  made  thereby  was  different  from 
the  difpo(ition  in  the  tviU  of  1748.  In  anfwer  to  this,  they 
have  found  in  faff  that  the  difpofition  in  the  latter^  will  was  dif 
Jerent ;  if  they  have  found  the  evidence  only  of  that  faff  it  would 
have  been  ill ;  Mr.  Lacy  in  his  life -time  might  (hew  the  latter 
will  to  fome  of  the  jury,  and  convince  them  he  had  made  a 
different  difpofition  ;  the  court  cannot  now  fay  that  the  jury  had 
no  evidence  to  find  as  they  have  done. 

I  contend  that  the  firft  will  does  not  cxift,  becaufe  the  jury 
have  found  that  the  teftator  made  a  fecond  tw'//,  and  thereby 
made  a  i^^r^/i/ difpofition,  which  is  a  revocation  oi  the  firft; 
fo  there  is  no  title  found  for  the  defendant,  and  the  plaintiff 
muft  recover. 

The  court  took  time  from  laft  Trinity  term  until  this  term  to 
confider  of  their  judgment,  when  three  of  the  judges  being  of 
opinion  againft  one  that  the  plaintiff  muft  have  judgment,  they 
delivered  their  refpeftive  o^'imom feriatim. 

Nares  Juftice,  (having  ftated  the  fjpecial  verdifl) — It  is  found 
th^i  £lizaO€th  the  wifept  lyilliam  Rolfe^  lefforof  the  plaintiff,  is 

the 
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the  nic^  and  heir  at  law  of  the  teftator  John  Lacy^  fo  the  plains 
tiff's  title  is  certain,  and  be  muft  recover^  unlefs  the  willot 
1748,  found  by  tlie  jury  in  kac  verba^  under  which  the  defendant 
claims,  be  ftill  fubfifting ;  the  quetljon  therefore  is,  whether  tht^ 
xuUl  of  1748  iff»  or  is  not  revoked  by  another  wiU  made  in  17^6 
found  by  the  jury  to  be  different^  but  in  what  f>articuhii'»  if  un^ 
known  to  them ;  but  they  fay  they  do  not  find  the  teftator  can« 
celled  his  mlloi  173^*  ^^  ^^^^  ^'^^  defendant  deftroyed  it,  <tid 
what  is  become  of  it  they  are  altogether  ignorant. 

Here  is  a  fecond  will  in  writing  found  to  be  J^fftrtnt  frod 
the  firft,  which  fecond  xaiU  is  not  found  io  be  cancelled  or  de** 
ftroyed,  thereof  it  muft  be  confidered  as  in  Imng^  and  having 
made  a  differait  difpo(ition  from  the  firft,  it  is  a  revocation 
thereof,  and  h^s  defeated  the  defendant's  title.  The  will  belongs 
not  to  the  heir  to  keep,  and  conlequently  not cp  (hew;  in  pleads 
ing  he  is  not  bound  to  profcrt:  it  is  enough  that  there  was  a 
(ubfequent  will.  Aod  as  the  latter  mw  confirm  or  be  coofiflent 
with  the  former,  vet  it  m*ay  not  be  io;  and  the  confiftency  is 
not  to  be  prefumeaagainft  an  heir  at  law.  Show.  Pari,  cafts  148. 
efpecially  as  tiie  latter  mU  in  this  cafe  is  found  to  h^difftrent 
from  the  former.  Where  a  man  is  a  ftranger  to  diWiU  and  does 
not  claim  under  it,  or  to  a  deed  and  does  no  claim  the  thing 
comprised  in  tlie  grant,  ^c.  be  may  plead  wiilMyt  a  pr$ftrt* 
10  Rep.  93.  b.  Bro.  MotiftraHS  defaits^  &c.  pi.  tot.  &c,  &c* 

The  firft  will  is  a. general. difpofition  by  the  teftator  pf  all  his 
real  and  peribnal  eftate  whatfoever  to  tbe  defendant  and  her 
heirs ;  eight  years  afterwards  he  makes  another  will^  and  a  dtf* 
^^iz/ xUfpofition,  but  in  what  particulars  is  unknown;  one  can 
icarcely  think  be  gave  his  chambers  in  Lincoln  s4nn  [the  <mly 

Eremiles  now  in  queflion]  to  -a  finde  woman ;  the Jecond  will 
eing  exprefly  found  to  b^  different  from  the j(/y?  is  inconfiftent 
therewith.        s 

It  has  been  faid  at  the  bar  that  the  court  muft  look  into  the 
will^  but  in  this  cafe  no  wkoUptrftd  loft  zvUUpfexni  and  all  pre<^ 
furoption  againft  the  heir  is  excluded,  the  court  will  never  pre* 
fume  any  thing  againft  him*     1  Shunu.  ^^i.Carth.  814 

This  is  a  revocation  within  the  v^ry  Word,  of  the  Jlai.  tg 
Car.  2.  ck.  pft3.  6.  which  fays,  "  No  dmfi  in  writing fiM 
*'  be  revocnUc  othtrmft  than  byfomt  other  will  or  codicil  in  wrii^ 
*•  in^^  &c."  Here  is  another  wiU  in  writing  found  by  the  jury 
to  be  different  from  the  former^  which  is  fufficieni  for  me  to  de^ 
termine  this  to  be  a  revocation »  I  am  therefore  of  opinion  that 
judgment  ought  tp  be  given  for  the  plaintiff! 

iUckfiam 
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Bkckjt&tte  Juftice — Upon  firft  confiJering  this  TpeciaJ  verdift 
I  thought  it  imperfect,  infomuch  that  no  jiKlgment  could  be 
given  thereupon,  mnd  therefore  thai  a  venire  facias  dt  movd  mtift 
have  iflued ;  but,  upon  more  mature  conftderation,  I  now  think 
the  verdifix^  fuficietitly  perfe£l,  not  repugnant  or  incanfiftent  in 
itfelf,  and  the  jury  have  found  all  the  ia3s  they  can  £nd. 

The  prit>ctpal  fa£b  found  are,  t.  Thai  Elizabeth  Ac  yn\t%d 
William  Rolfe  is  the  niece  and  heir  at  lawof  the  teftator.  «.  Thtt 
flke  is  difinterited  by  the  mil  in  1748.  And  3.  Tint  the  teftator 
in  1756  made  and  duly  publifliedanothenti//;  thstttbedifpofittoti 
made  therein  vas  different  from  the  difpofition  in  the  zmll  of 
1748,  but  in  what  parttcuiars  h  unknown ;  buttthe  jarors  fay  that 
they  do  not  ind  that  the  teftatsor  cancelled  his  tmil  of  1756,  or 
that  the  defendant  deftroyed  the  fame,  hot  whit  it  become 
thereof*  they  fay  they  are  fldtogether  ignorant. 

The  queftion  is,  whether  the  fa3s  thus  found  amtmnt  to  a  re^ 
vocation  of  tlie  firft  will^  fe  as  to  let  tn  the  heir  at  law  ? 

I  am  of  (pinion  that  the  tall  of  1748,  is  not  revoked  at  com«* 
xnon  law, nor  fince  tht^at.  29  Car,  2.  cii.  3 ..and  I  rely  upon  the 
cafe  of  Sir  Henry  Killt^rew's  mil;  in  qedmem,  the  jury  found 
a  fpecial  verdid,  chat  &  IMry  Killegrew  was  ieifed  in  fee  of  the 
lands  in  queftion,  and  on  the  1 2th  day  of  November  1644,  madd 
his  will  in  writing,  and  devifed  the  premifes  to  Mrs.  Bailey  . 
for  life,  remainder  over  to  Hmry  Killegrew  [Sir  Henry'%  nsftnral 
fon]  in  tail,  and  that  he  made  Mrs.  Berkley  his  executrix  ;  thstt 
afterwards  in  1645  the  faid  Sir  Henry  Killegrew  made  aliud  tejla- 
menium,  but  what  was  contained  in  the  faid  laft-mentioned  zmV/, 
or  what  was  the  purport  or  effeft  thertoi.juratorespeniHis  igno* 
rant:  after  this  cafe  had  been  argued  in  the  moft  folemn  manner, 
it  was  adjudged  that  the  fnbfequent  mil  which  did  not  appear 
wfeis  not  a  revocation  of  the  former.     Pari,  cafes  146.     3  mod^ 

203.  Salk,  592.  Hard.  374. From  the  determination  of  this 

great  cafe  in  parliament  it  follows,  that  a  fecond  nw//,  unlefs  the. 
contents  thereof  be  found,  is  not  fufficient  to  revoke  a  former 
tviU:  for  it  may  or  may  not  he  confiftcnt  with  the  former ;  a 
fecond  vnll  oi  lands  may  be  (b  made  as  to  be  confident  and  fiand 
wi^h  a  former  will  of  the  fame  lands.  Coward  vcrfus  Marjhal^ 
Cro.  Eliz.  721.  How  can  it  be  known  that  the  fecond  tuill  in  the 
prefent  flafc  was  a  revocaticn  of  the  former,  when  it  never  wai 
found  or  feen ;  I  think  the  cafe  before  the  conr^  falls  within  the 
reafion  of  the  three  barons  in  Hard.  371.  it  is  not  found  that 
any  lands  "were  devifed  by  thrs  fecond  a;?//,  fo  that  it  may  or 
}nay  not  be  confifient  with  the  former,  and  where  the  matter 
ftands  indiffercnt^r  thexourt  will  not  fuppofe  iTrevocalion  of  a 

1  former 
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'  -  farmer  will  folemnly  made:  it  may  be  concerning  other  lands,  or 
no  lands  at  all;  in  jhqrt^  it  may  be  an  exa6i  tranfcript  of  the 
former,  for  any  thing  that  is  found  by  the  jury. 

.  It  is  obje£led  for  tbe  plaitniff  that  it  is  found,    that  the  dif- 

Eofition  made  in  the  {e^oni  mil  yt:a%  differcni  from  the  difpo- 
tion  in  the  former;  different  in  what?  we  arc  totally  ignorant; 
no  body  can  anfwer  thefc  doubts;  but  they  muft  be  amwered,- 
in  faiy  opinion,  before  we  can  (ay  this  is  a  revocation;  any  giving 
of  a  ring  or  mournings  may  be  diflerem^  but  might  ilaiid  and  be' 
confident  with  the  will  of  1748. 

.  Nothing  {ball  be  prefumed  upon  a  fpccial  vtrdiEt^  fiotfcing 
fpccifically  appears  touching  the  ^l  in  1756,  and  the  argument 
for  its  beiiig  a  revocation f  leems  to  me  to  be  fallacious,  for  it 
doth  not  appear  what  were  the  contents  thereof,-  ef  de  non  ap- 
parcntibus  ct  non  exifientiius  eadem  eft  raA>.— Prefumptions  are 
always  in  the  affirmative,  there  cannot  be  any  negative  prefuxnip- 
tions;  no.  prefumption  (hall  arife  from  a  diverjity^  untefs  Hibif 
sAtlcsys.  dxuerfity  be  (hewn  and  found;  if  I  underftand  m^Jiat.di  29 
I  Vefcy  191.  Car.  a.  of  Frauds,  fcS.  6,  If  a  will  is  revoked  bv  writing,  Aat 
writing  mufl  appear;  there^is  not  a  cafe  in  the  Dopks  of  a  rif-f 
vocation ^  unlets  it  appears;  the  preTent  attempt  is  fetting  np 
another  will  that  dotn  not  appear.  Tbe  opinion  of  Lord  Hale  in 
Hard.  v^6.  *'  That  a  fecond  fubfimtive  independent  tnll, 
*'  thougu  it  doth  not  by  exprefs  words  import  a  revocation  of ' 
'*  a  former  willf  nor  jyzffes  any  land,  will  yet  amount  in  con* 
^^  ftru£lion  of  law  to  a  revocation ;*'  cannot  now  be  law« 

-  It  was  faid  at  the  bar  that  revocations  of  wills  have  been  con- 
flrued  favourably  for  the  fake  of  the  heir  at  law;  but  I  think 
that  the  title  of  the  heir  by  inheritance,  is  not  better  than  thtf 
title  of  a  devifee  under  a  zvill  folemnly  made,  efpecially  in  a 
commercial  country;  and  a  zoill  (hall  not  be  revoked  by  a  fab* 
fequent  writing  unlefs  tiiai  vrriting  be  alfo  a  good  wiU  within  the 
fiatute  ol  frauds,  EggUjlon  ct  al'  verfus  Speke^  Mich.  1  K^.&M* 
a^od,  238.  This  caie  fcems  not  to  favour  the  heir,  and  is  al- 
lowed in  1  Peer  IVms.  344.  And  according  to  the  do£farine  laid 
down  in  that  cafe  it  is  incumbent  upon  the<  heir  to  make  out, 
and  (hew  to  the  court  that  the  fecond  zdll  revoked  the  firft;  it, 
muft  not  reft  in  prefumption  orconjedure,  the  fecond  wiUmA' 
appear,  -or  the  contents  thereof  muft  be  found;  I  therefore 
think  it  our  dutv,  under  the  Jlatute  oi  Jrattds.JeS,  6.  not  to  let' 
up  a  fecond  mil  in  the  dark,  which  neither  we  nor  the  jary 
ever  faw,  and  are  wholly  ignorant  of  tbe  contents  thereof  ^  thtf 
heir  might  avail  himfclf  by  deilroying  the  fecond  zoitt  to  defoK 
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lx>th  the  mils*    Upon  the.  whole,  I  am  of  opinion  that  juidgment 
ouj;bt  to  be  given  tor  the  defendanu 

Gould  Juftice — I  intirely  agree  with  my  BnAber  Nares^  that 
judgment  ought  to  be  given  for  the  plaintiff,  and  fhall  confine 
rtiv  ideas  to  the  words  of  the  fpecial  verdifi:,  touching  the  real 
eitate  of  the  teftator,  and  not  meddle  with  tlie  perfonal  eftate, 
becaufe  tjbe  eoclefiaftical- court  has  the  proper  juriidiBion  as  to 
thai..  The  point  now  before  the  court  feems  to  me  to  be  quite 
R^W,  and  not  like  the  cafe  of  HiUkins  and  Bajfet^  which  is  fo 
much  relied  upon  for  the  plaintiff;  the  jury  in  that  cafe  found 
the  deflator  made  aliud  teflamenium^  but  it  feems  to  mfe,  if  they 
had  fbuad  that  Sir  Henry  KiUegrew  made  akud  tejlamentum^  difl- 
feretU  from  his  former  will  it  would  have  been  adjudged  a  re- 
vocation thereof ;  in  the  prefent  cafe  it  is  found  that  Mr.  Lacy 
by  his  will  of  i;r^6  mslde  ^^differeni  difpofition  from  the  dii- 
pofitioB  ia  his  zimlof  t748t  but  in  what  particulars  is  unknown 
to  the  jtirors;  however  it  is  clear  the  firft  and  fecond  willzre 
different;  the  defendant  had  accefs  to  the  firft  wilU  therefore  (he 
rouft  have  had  accefs  to  the  laft,  and  ought  to  produce  it,  as  (he 
claims  under  the  teftator's  lajl  will,  or  the  heir«  whofe  title  to  the 
fee-fimple  is  clear,  muft  lave  tlie  land;  the  jury  ha^'e  found  that 
the  lauer  mU  was  executed  in  the  prefence  of  three  fubfcribim 
wjtnefles,  therefore  it  may  fairly  be  prefumed  it  was  a  devife 
of , laud  j  and  being  found  to  be  dijfereni  from»  is  a  revocation 
of  the£onaer«  - 

Lord  Chief  Juftice  Dc  Greyr^Aker  b  full  argument  of  this 
cafe,  I  fhall  ihortly  point  out  the  ground  of  my  opinion. 

The  firft  thing  that  •occurs  Ujpon  this  recoid  is^  that  the  hehr 
has  an  original  title  to  the  eitate  of  her  anceAor«  who  is  the 
teftator;  the  devifee  claims  a  derivative  tkle  under  him,  but  that 
title  will  not  be  good  and  iuficiest  if  it  was  not  intended  by 
the  teftator  at  the  time  of  his  death;  when  a  man  bath  once 
declared  properly  what  his  mind  is,  as  to  the  difpofition  of  his 
landsi  upon  doing  thai,  he  is  prefumed  to  continue  of  the  fame 
mind  till  his  death,  unlefs  the  contrary  appears;  the  fame 
prefumptton  will  ftaUid  upon  4  iecond  wiil  or  deipUratibo  of  hif 
Hiindpi:oferly« 

Arother  thi  ng— A«  a  tnali  may  make  his  wiUgradatim^  and 
by  diiferent  inflruments,  fo  he  may  revoke  it  partly  or  totally ; 
ill  the  inftnunents,  when  compared  with  each  other,  may  either* 
be  coofiJtent^  ftand  all  together  and  confticute  one  will,  or  the 
latter  sa^  partly  or  wholly  revoke  the  former ;  a  todicU  is  pre- 
liimed  to  confirm  a  xviU;  the  proper  inftnupcnt  to  levoke  a  will 

VjoI^IUL  hU  n 
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is  anotlier  fubfecpient  tvill;  but  if  two  zt/iUs  are  confiftent,  <x 
may  (land  together,  they  ougift  to  ftand  together,  as  in  At  cafe 
of  Cro.  Eliz.  721.  Covar d  xcrfus  Marjhal^  where  the  latter  xiill 
jdid  not  re\'d;e  the  former,  hut  miglit  wetl  ^tUrnd  wi^h  it. 

In  the  cafe  of  Hiickins  verfus  Aifftti^  the  court  of  King'i 
JBencii,  at  firft,  had  great  doubt  whether  a  <fecond  wiU  wkbeut 
looking  into  the  coutenu  therectf,  would  not  rcvol&c  the  "Sri 
•wilh  but  at  length  it  was  determined  in  ihat  ocmn,  and  ^li- 
mately  in  the  Houfc  of  Lords,  that  it  would  not  revoke  the  firft 
.  will.  Thus  I  take  the  law  to  ftand  at  prefent ;  although  this  be 
fo,  yet  when  the  contents  of  a  fecond-Q;s7^  are  lb  far  f9«nd  as  in 
•<he  prcfent  cafe,  I  am  ^convinced  that  ^v^m)iU  of  1746  hnot 
-the  lafl;  will  of  the  tefiator. 

Suppofe  the  xmU  of  1 756  had  almofl  'been  totally  deftroyed  bjr 
Tats  or  vermin,  and  onty  thefe  few  words  of  the  teflator«  own 
'hand -writing  had  remained  legible,  viz.  this  is  my  laflvnltcfmy 
-fjlate^  and  evidence  bad  been  given  to  a  jury  that  the  cwtfencc 
exiftcd  cntirelv,  that  it  was 'properly  attefted  by  three  witncffes, 
and  that  the  rfffpofition  therein  was  d-f^crtnt  from  Ihe  mil  in 
1748,  I  think  it  would  have  been  fufficient  evidence,  that  this 
was  a  revocation  thereof.  So  fuppofe  the  whole  of  a  fubfeqiiem 
will  was  deftroyed  except  only  the  beginning  tiiereof  in  thefe 
words,  viz.  •*  As  to  aH  tny  eftate  I  give  "  and  the  ending  with 
tl»e  teftator's  name,  this  would  be  evidence  of  a  t€)Cal  Fe\'ocatian 
of  a  former  will  of  a  teftator,  and  that  he  meant  a  new  difpofi- 
-tion  of  his  eftate  'thereby,  and  whoever  claims  under  his  lad 
wjH^  muft  ihcw  that  this  fubfequent  iz;?// once  exified,  and  ttdt 
the  teftator  thereby  devifed  his  eftate  to  fuch  perfon  claiming 
under  the  teftator *s  lajl  mil. — So  fuppofe  -thus  much  of  Mr. 
Lary's  will  of  1756  Rad  appeared  and  been  found,  rJtz.  "  I  Jokn 
'•  Lacy  have  given  my  eftate  by  my  will  in  1748  to  Frances 
**  Harwood,  but  now  1  intend  to  give  nry  eftate  differenthf^' 
and  all  but  thofe  words  had  been  deftroyed,  this  would  have 
been  a  revocation,  and  the  deyifee  could  not  have  taken  under 
the  firft  will. 

It  is  fouhd  by  the  rpecial  verdift  that  Mr.  Zoiry's  eftate,  and 
the  ftate  and  circumftances  of  his  kirtdred  and  family  were  the 
fame  in  1756 as  in  1748  nearly;  that  the  defendant  Mrs.  Har- 
wood is  no  relation  to  him  at  all.  ' 

Another  thing— -Mr.  Lacy  made  and  duly  publifiied  his  wiRt/i 
^756,  in  the  prefence  of  three  fubfcfibirig  witnefles  who  duly 
attefted  the  Tame,  fo  that  one  cahnot  get  it  out  of  otie-s  mnidl 
that  this  wasa  will-^i  his  IjHtds;  atid'it  is  fouiid*tlmt  he  thrxf^ 

^  ifitaidcd 
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fntendcd  to  make  a  djjfcrent  difpofition  thcf'eof ;  we  know  his 
former  intention  was  changed  a3  to  the  difpofition  of  his  eftate, 
but  in  what  particulars  we  do  not  know ;  the'  defendant  claims 
under  the  lall  zoi^i,  the  lad  will  is  found  to  be  mad^  in  the  year 
1756,  therefore  it  is  incumbent  on  her  to  produce  and  fliew 
it,  and  that  {he  has  a  title  under  it,  and  was  the  liJl  pbje&  of 
the  teftator's  benevolence;  and  then  if  it  wjH  ^nd  with  j^he 
former,  Ihe  will  take;  ihe  muft  (hew  the  larft  .zit/riff  bccaufefhe 
claims  under  a  derivative  title,  under  Mr.  Lacy's  laft  wiX. 

•If  we  eftablifh  the  mUoi  1748  we  muft  jprefume  that  the  laft 
inftrument  of  17^6  did  not  at  all  affe^  the  teftator's  real  eftate; 
fomethiDg  or  other  muft  be  prefumed.  pr  the  defendant  cannot 
take  under  Mr.  Lacy*s  laft  zviU^  but  there  ftiall  beno  prefumption 
againft  the  heir  at  law. 

Suj)pofe  a  man  makes  two  zctT/j  .without  any  date,  ^nd  by  one 
he  gives  his  lands  to  A,  and  by  the  other  he  gives  the  fan^e 
Unas  to  B.  neither  of  them  (hall  take,  but  the  lands  (hall  de* 
fcend  to  the  heir,  although  the  teftator's  intention  is  moft  clear 
againft  the  heir,  and  that  either  J.  or  B.  (hould  have  the 
lands. 

The  laft  will  being  found  to  be  different  from  the  former,  is 
a  rcvocflttion  .thoreoi  until  you  compai-e  them,  and  Xqe.that  they 
can  ftand  together,  in  this  cafe  efpecially  whercthe  jury  have  found 
that  Mrs.  Harwood  hath  not  deftroyed  the  laft  ;  if  the  jury  had 
found  that  (he  deftroyed  the  latter,  (the  contents  being  unknown) 
it  would  liave  been  prefumcd  againft  her;  the  heir  at  law  muiL 
tiike  -the  ^hmd  .-bccaufe  it  is  not  e^e£^uAlly  difppfed  of :'  the  heir  ^t 
law  is  never  called  upon  to  produce  the  luHU  of  his  anceftor ; 
but  itf%vould  have  been  incumbent  upon  a  devifee  under  the  mU 
of  ^748,  in  pleading,  to  have  (hqwti  that  the  ;fecond  mil  would 
ftand  with  the  former. 

The  jury  fay  that  they  do  not^nd  th^  the  tefiator  .cancelled* 
•lis  itz/tf  of  1 756,  whereby  it  appears  he  intended  to  .make  a^i/^ 
^'crent  difpofition  ;  and  we  muft  take  it,  that  fucb  his  intentioa 
:;oDtinucd  until  his  deatl^. 

There  are  in  the  books  many  cafes  of  revocations  o{  wills ^  not 
nentioned  in  iht  JlaluU  oi  frauds^  %gCar.^.caf*  3.  the  6th 
e£l.   whereof  runs  thus,  xnz.  "  No  devife  in  writmg  of  lands, 

•  £5?c.  or  any  caufe  thereof  (hall  :bc  revocable  otherwife  than 

•  by  forae  other  will  or  codicil  in  writing,  or  other  writing  de- 

•  ciaring  the  fame,  or  bv -burning,  cancelling,  tearing  or  obli- 
' .  terating  the  fame  by  tne  teftator  htmfelf,  or  in  bis  prefence, 
■  or  by  his  dire^lions  and  content ;  but  all  devifes  ana  bequefts 
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f  ^  of  lands  (hall  remain  and  continue  in  force  until  the  (ame 
"  be  burnt,  cancelled,  torn,  or  obliterated  by  the  teftator,  or  his 
^*  dircftions,  in  manner  aforefaid,  or  unlefs  the  fame  be  altered 
•  *  by  forpc  other  will  or  codicil  in  writing,  or  other  writing  of 
"  the  devifor ;  figned  in  the  prefence  of  three  or  four  witneflcs 
.*•  declaring  the  lame;  an v  former  law  or  ufage  to  the  contrary 
**  notwithSanding.*'*— — A  man  makes  his  will  of  l4nds  and 
afterwards  maizes  a  bargain  and  fale  without  inrolment,  or  a  feoff- 
raent  without  livery,  or  a  fettlement  upon  an  intended  marriage 
\yhich  never  takes  e(re£l,  or  marries  a  woman  without  makiog 
any  fettlpnent,  thefe  are  all  total  revocations  of  bis  itnil;  or  if 
a  woman  makes  her  will  and  afterwards  marries,  this  is  a  re- 
vocation, although  (he  furvives  her  hufband;  a  n^ortgage  is  a 
revocation /r^^  tanio;  thefe  are  all  held  to  be  revocations  though 
not  mentioned  in  the Jlatute  oi frauds;  and  the  cafe  now  before 
us  feems  to  me  not  to  be  a  revocation  within  thatJiaiuU;  but 
however  ths^t  be,  th^  jury  having  fpund  that  Mr.  Lacy  duly 
made  a  latter  v^ill  in  1756  (different  from  the  former),  aqd 
•  having  tqundth^t  it  is  cancelled  or  deftroyed,  it  flill  exi(b,  aid 
whatever  arc  the  contents  thereof,  it  is  iiuU  under  which  Mn, 
Harwood  mud  claim.  I  am  therefore  of  opinion  tli^t  judgmci^ 
mufi  be  entered  for  the  plaintiff. 

•  But  a  writ  -    -  ^       %      m.   t  '     •  fr 

of  enor  being  .  Judgrpcnt  fpr  the  ♦//a?»^?^. 

^oufht  in  ' 

the  King*!  Bench,  th^t  tonrt  unantmoafly  reverffd  thh  judftnent  |  and  a  writ  of  error  betnf  brmtlc 
in  parliament,  the  Houfe  of  Lordf,  9th  AUy  177  St  (upon  hearing  the  opinion  of  the  BaroM  of  the 
ExcbtfutTf  in^vour  of  (he  judgment  ,cif  the  coartof  Kini^t  Bench)  affirmed  the  judgment  of /Aft 
court f  (q  that  Uicre  vi9AfaaUyJMdgmi9tfor  tke  defenddxtt.    %  Black,  ftep.  9317. 

a  Black.  Rep.  Goodtltkj  Oil  tbc  demtfc  of  Alexander  Newman^  vafi& 
53^'  Martha  Newman,  widow.     C.  B, 

[a^onVwe  FJECTMENT  of  lands  in  the  county  of  MddUJkx,  tried 
and  receivbg  ^^  7^^  of  May  1773,  when  a  verdict  was  found  for  the 

renti  of  three  plaintiff,  fubjefi  f  c)  the  opinion  of  this  court  on  die  foUoving 
othera  bj  hit'  ^afe  referved,  which  ftates  that, 

motherai  '  ' 

guardian,  is  a  iTufficient  fei0n  by  a  ppfthoinottf  fon,  wlio<iici4  «K  Bve  Weeks  oM»  ta  bar  the  Mftittebti 

iiftert  of  the  half-blood  and  convey  it  to  a  collateral  heir.]  '       *       ' 

The  cafe.  AUxdTuUr  Ncwmon^  die  late  hu(band  of  the  defendant  Martha 
Newman^  was  the  purchafer  in  fee  of  the  premifes  in  quefHoo, 
in  the  plaintiff's  declaration  in  eje£lment  memipned,  which 
confift  01  the  four  freehold  meffuages  or  teneIne^t$  of  mberi- 
ance  herein-after  p^icularly  mentioned,  xnz* 

ijl.  A  meffuage  late  in  the  tenure  oi  Andrtws. 
2d.  Another  late  in  the  tenure  of  Mr.  ]^r. 
3^,  Another  lae  in  the  tenure  oSClacL 

Hi- 
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4M.  And  another  late  iii  the  tenure  of  Tredway. 

Thai  Alexander  NewrAdn  thfe  J>ttl-chafer  tad  tWo  Vives,  and 
))ad  iflue  by  his  firft  wife  two  daughters^  ytho  were  both  living 
at  the  death  of  their  father,  who  dii^d  feifed  on  the  fourth  dav  of 
y^ne  1760,  leaving  the  defendant  Martha  Newrhan  his  wiaow^ 
Ais  fecond  Wife  enjient  with  a  fon,  who  was  born  fix  weeks  after 
the  death  of  the  faid  Alexander  Newman  the  father,  arid  wad 
baptized  by  tlie  name  of  Alexander^  and  lived  five  weeks  and 
three  days^  aiid  then  died« 

And  that  the  leflor  of  the  plaintiff  is  the  heir  at  laW  of  the 
aid  Alexander  Newmdri  the  ii^antjbn. 

That  with  relpe£l  to  the  firll  of  the  fald  me(!bages  late  in  th» 
occupation  of  Andrews^  the  fame  was  in  the  occupation  of  the 
iaid  Alexander  itewihan  the  pur  chafer  Who  died  in  the  poffefTion 
thereof,  and  aftier  his  death,  the  fanie  continuetl  in  the  poiTefliori 
of  the  laid  defendant  Martha  his  widow,  and  of  the  twt>  daugh-  . 
ters  of  the  faid  Alexander  her  hufband  who  redded  with  her,  and 
were  bdth  under  age  at  the  time  oi  their  father's  deaths  but  are 
fince  married.  And  the  faid  infant  Jon  was  alfo  bbrn  ib  the  fame 
houfe,  and  died  therein^ 

^d.  As  to  the  fecond  of  the  faid  nieflua^es  in  the  bdcU|3ation 
of  Mr.  Beer^  the  faid  Mr.  Beer  lived  therein  at  the  tim^  of  Oie  ' 

death  of  the  faid  Alexander  Newman^  and  has  continued  in  pof- 
feflion  thereof  ever  fince,  as  tenant  from  year  to  year,  and  his 
fent  payable  quarterly  \  add  he  paid  to  the  defendant  the  widow  '' 

of  the  faid  Alexander  Newman^  the  quarter's  rent  which  accrued 
due  next  after  the  death  of  the  laid  Alexander  her  hufband^ 
and  has  conftantly  paid  his  rent  from  that  time  to  the  faid 
defendants 

3^.  As  to  the  third  meftuage  iil  the  odctipatioii  of  the  laid 
Clack:  the  faid  Gack  was  in  the  poifefflon  thereof  when  the 
laid  Alexander  Netdtndn  died,  aAd  hired  the  fanie  by  the  week, 
and  paid  foroe  rent  to  the  defendant  the  Widow,  after  the  death 
of  the  faid  Alexander  the  father,  before  the  bitth  of  i\\tfon^  and 
during  his  life-time,  and  fome  further  rent  after  bis  death; 

4rA.  As  to  the  fourth  mcnfuagfe  in  the  occJupation  <ii  the  faid 
Tredway^  the  faid  Tredway  was  in  pofleffion  thereof  when  the  (aid 
Alexander  lieWman  died,  and  continued  in  pofTeflion  two  months 
giftcrvvards,  and  paid  rent  to  the  defendant  the  widow  by  weekly 
payments,  fome  of  which  was  paid  beiore'the  birth  of  the^a, 
and  fome  paid  afterwards  during  his  life,  and  the  houfe  has  been 
dnce  inhaoited  by  different  tenants. 
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The  queftion  for  the  opinion-  of  the  court  w,  whether,  under 
thefe  circumflances,  ilie  plaintifT  is  intitled  to  recover  in  this 
ejeflmcnt  any  and  what  part  oi  the  above- n^entioned  premife«  ? 

This  cafe  was  well  argued  at  the  bar  in  Trinity  term  hft  by 
Serjeant  Walker  for  the  Blaintitf,  anfl  Serjeant  Gtynn  for  the 
defendant ;  and  in  Michaelmas  term  lad  By  Serjeant  Burlani  for 
the  plaintiff,  and  Seijeant  Ull  for  the  defendant. 

Serjeant Wal-  It  was  iafgucd  for  the  plaintiff,  that  the  infant  pofthumous 
kerinTiinity^;,  di^d  [qjl  adi'Mly  feifed  in  fee  by  defcent  of  thd  premifcs 
term  .  j^  queftion  ;  that  upon  the  death  of  the  father  the  premifes  dc- 
fcended  to  his  two  daughters  by  the  firft'  venter^  who,  together 
with  the  mother  being  enfient  with  a  fon,  were  then-  in  rightful 
poffeffion;  that  upon  the  birth  of  the  fon,  fix  Weeks  afterwards, 
the  eftate  of  the  daughters  was  divefted  out  of  them,  and  the 
mother  then  becamd  and  was  guardian  injbcage  to  her  fon,  and 
that  her  pofTcffion,  and  receiving  the  rents  and  profits  as  Rated  in 
the  cafe,  was  the  aSual  poffelhon  zndjeijln  of  the  fon;  and 
will  carry  the  defcent  of  the  premifes  to  the  leflbr  ot  the  plain- 
tifT, who  is  his  heir  at  law.  1  In/l»  11.  ^.  Bro,  De/ceni^  p/,  58. 
DoB.'3,nd  Stud.  Whitcombe  verfus  Whitcombe^  Pireced.  in  Cane. 
28b.  where  the  entty  < 
infant  fon  (hall  gain 
for  years  is  the  po 
lefFor  of  the  plaintiff  as  heir  at  law  to  the  infant  fon,  who  by 
his  guardian  [his  mother]  was  laft  aSually  fdjed  of  tlie  free- 
hold,  has  a  good  title  to  recover  :  and  Co,  Litt.  15,  treating  of 
the  doflrine  of  pfljfejjio  fratris^  and  3  Rep.  41,  42.     Ratcl^cs 

Cafe  make  this  clear  beyond  a  doubt. A  copyholder  in  fee 

by  licence  mak^s  a  leafe  for  years,  the  leffee  enters,  the  copy- 
holder having  iffue  a  fon  and  daughter  by  one  venter^  and  a  fon 
by  another,  dies ;  the  eldefl  fon  dies  before  admittance ;  it  was 
adjudged  that  the  land  fhall  defcend  to  the  daughter  of  the 
whole  blood  ;  that  the  defcent  of  copyholds  of  inheritance  (hall 
be  dirc3ed  according  to  the  maxims  and  rule*:  of  the  common 
law.  j^Rep.  21.  Moore  12^.  pt.  272.  In  the  prefcnt  cafe  the 
infant  ion  was  in  polFcilion  as  much  as  it  is  poffible  for  an  infant 
to  be,  for  he  was  born,  lived  and  died  in  one  of  the  meffuages 
in  queftion  ;  which  undoubtedly  gives  a  title  to  the  heir  of  the 

whole  blood The  law  will  prefumc  that  the  mother  enieieJ 

rightfully  as  guardian  to  her  infant  fon»  and  not  wrongfully. 


Co.  copy- 
holder, 
fea4i.S.  P. 
Dyer  291, 
291.8.  P. 
13  Vincr, 
5i». 


Gtyno  In 
Trin.  teim 
Uft. 


For  the  defendant  it  was  argued — ^That  pojftjfio  fratris^  is  a 
very  rigid  rule  and  principle  ot  law,  which  ought  not  to  be  ex- 
tended, but  conihued  as  favourable  as  may  be  m  behalf  of  the 
daughters  in  the  jprefent  cafe,  who  are  dearly  heirs  to  their 
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father  (k^  putchafer  in.  fee,  the  ia&m  fon  being  dead  wic^out 

lifua. 

That,  to  make  a  po^tfjiofratris^  there  ought  to  be  an  aSIual 
f^iji^f  thai  a- poffibie^  £Oia,0iu&'weJijfin.in^  iiwi  is  not  fuBicient 
to  take  the  ellaCe  £rom  the  daughters,  and  that  the  in£auit  ton 
was  never  ailnally  feifed.  It'i«  not  iuund  or  ftated  in  the  cafo.  . 
that  his  mother  entered  as  hts  guardian,  but  that  (he  and  the  two 
daugluers  o(  her  huiband  cominued  ii»  the  poflTeflion  &oin  the 
time  o£  bis  death,  aiid  that  fix  weeks  after  bis  death  the  fon.  was 
born,  and  died  in  the  fi^me  houfe;  that  this  was  a  continuance 
of  thei  old  ellatc  in  berfelf  and  the  daughters^  or  in  the  dauglv 
ters  only,  foF  tba  Uw  will  adjudge  the  poffeflion  in  thq/e  who 
bad  lawful  right  to  haive  poUeiTion,  [namely]  the  daagbteis.^— 
l^hat  the  court  cannot  determine  upon  the  fads  ftated  in  the 
cafe,  whether  the  mother  was  in  pofTeffion  as  guardian  to  her 
Ion,  or  how  orherwife;  fhe  had  a  visht  to  have  her  quarentine^ 
{viz,)  to  continue  in  her  late  huibano  s  capital  mefluage  for  forty 
days  after  his  deceafe,.  (he  doe$  contimie^  and  at  the  end  o£  the 
forty  d^aiys  the  daughters  are  there  to  take  po(re(Iion«— 'That  it 
does  not  ^pear  by  any  zEk  Haled  in  the  caie  whether  &ie  con« 
tinned  in  po(re(non  d^  guardian  to  her  infant  fon,  or  as  a  tref^ 
pajfery  or  for  her  quartntinCj  in  order  to  have  her  dowtr^  which 
ibe  couU  not  have  without  it's  bein^  affigned  to  her. 

.  Gould  JuiUce^-^If  dower  be  not  aiTigyied  to  her  wkbia  forty 
days,  may  (be  not  continue  uncil  it  be  affigned  to  her?  I  thoik 
the  court  would  nfot  twn  ber  out  nntil  dower  was  aflfigncd 
to  her, 

Counfel  for  the  defendant — It  muft  be  admitted  that  the  heir 
has  no  right  to  torn  her  out  before  dower  bei  a(&gned  to  her. 

But  the  court  is  now  upon  the  eonftrufiion  of  a  hard  and 
fevere  law,  which  is  not  10  be  favoured ;  will  the  court  then  fay 
that  the  mother  held  the  lands  as  guardian  to  her  (on,  when  (he 
nMgbt  be  in  poSe(rion  and  hold  the  fame  in  fome  ottier  way, 
or  under  fome  other  right,  or  pretended  right,  for  any  thing 
that  appears  to  the  coiKt  by  the  ftate  of  the  cafe  ?«■■■  Upon  tlie 
death  of  the  father,  the  law  did  caft  the  defcent  in  fee  upon 
the  daughters,  who  being  in  po(Ie(rion  were  oRvudly  fdjjsd :  if 
the  daughters  were  oELually  ftiftd  of  the  freehold,  that  Je^  of 
the  freehold  could  not  be  divefted  out  of  them  by  the  birth  of 
a  pofthumous  fon,  without  an  aSual  entry  and  claim,  for  zfeijin^ 
in  law  will  not  be  fufficiem  tn  this  cafe  to  carry  the  eftate  to 
the  leffor  of  the  plaintLflT. — '^The  Jiifin  of  the  daugbterl  ha&ual 
and  inJaH^  but  ihi^feijin  of  the  infant  was  only  djeifin  in  law  at 

.L  L  4  moftt 
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tnoft ;  the  right  was  in  tlie  Ton,  but  the  a&ualjrethdji  okijofa 
is  in  the  daughters ;  fo  the  leflbr  of  the  plaintiS*  cannot  re-- 
cover, the  fon  never  having  been  a3uallyfajcd. 

la  Vrnkiog  Gould  Juftice^-I  do  not  mean  to  give  any  opinion  at  prefent ; 
S^firft^tt.  *!^  queftion  is,  whether  the  pofthumous  km  died  WQ,  a&udh 
mtntiMiTim,  Jpjid  in  fee  of  the  premifes  in  queftion?  I  uke  it  thai  2iJoJai 
tennlift.  in  Uw  \%  not  z  {\i9^c\^nt  poff^fio  fratris  :  if  a  man  is  feif(^  ia 
iee-fimple,  and  hath  ifliie  a  (on^nd  daughter  by  one  vent&^  and 
a  fon  by  another  venter^  and  dies,  and  the  eldeft  fon  enters  and 
dies  without  ifliie,  the  daughter  {hall  have  the  land,  and  not  the 
younger  fon,  yet  the  younger  fon  is  heir  to  his  father,  but  not 
to  his  brother;  but  if  the  elder  fon  doth  not  enter  into  the  land 
after  the  death  of  his  father,  but  die  before  any  entry  made  by 
:him,  then  the  vounger  brother  may  enter  and  fhaU  have  the  land, 
as  heir  to  his  father;  but  where  the  eldeft  fon  in  the  cafe  afore^ 
faid  enters  after  the  de^th  of  his  father  and  kathpoffieffion^  there 
the  fitter  ftiall  b^e  the  land,  htc^\x{^  pojfeffiafriUns  defeodofim' 
pbcifacitfororem.effekceredem,  litt.Jea.  8.  If  the  elder  foa 
die  before  he  hatii  entered,  I  apprehend  the  younger  brother 
takes  no  notice  of  his  elder  brother,  but  makes  himfelf  heir  to 
his  father. 

Lord  Coke  <vell  obferves  that  almoft  every  word  of  tin^JeSm 
of  Littleton  is  operative  and  material ;  that  the  brother  muft  be 
in  a3ual  bo/feffiorti  or  his  fitter  cannot  inherit ;  there  muft  be  an 
ad  done  oy  him  to  gain  pofleflion,  in  order  to  make  her  his 
Ixeir,  flie  muft  be  hares  faEla:  there  muft  be.  an  aStial  entry  by 
her  brother,  or  by  \\\^  guardian  in  chivalry  or  injocage^  to  make 
her  his  heir. 

The  father  dies  in  one  of  the  houfes  in  queftion,  lea\nnghss 
wife  enjient  in  poifeflTion  of  all  the  premifes  in  queftion,  flic  be- 
jng  imitled  to  quarentine^  might  be  holding  the  premifes  by  way 
of  compnlfion^to  have  her  dower  afligned  to  her/  but  there  is 
ixijt  idB.  ftated  in  this  cafe  to  fliew  in  what  wav  flie  claimed  to 
Jwcep  pof fefTion  and  take  the  rents  and  profits^  whether  to  compel 
ailignment  of, power,  or  to  maintain  her  fon  and  the  daughters 
of- her  late  hufband,  or  i&  guardian  in  Jocose  to  her  fon,  for  ftc 
being  ihe  i^ext  of  blood  to  whom  the  iiiiieritance  cannot  ifi^ 
Ccciid,  was  his  lawful  guardian  xxifdcage.  Co.  Litt.  88.  a.  I  lay^ 
nothing  of  this  appears  to  the  court ;  which  will  hardly  incUne 
'  to  favour  a  pojfejjtofratris  in  this  cafe. 

.  The  birth  of  the  fon  in  one  of  the  houfes  was  accidentiil, 
which  feems  to  me  not  fufiic lent  to  give  him  aSual  Jofa\  I 
think,  as  at  prefent  advifcd, .  it  ought  to  appear  to  the  couit , 

chat 
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ih^  Acre  was  an  exprffs  entry  by  guardian^  and  that  we  cannot. 
make  any  intendment  uppn  iuch  a  cafe  as  this. 

Blacifione  JixRlct — ^This  is  a  very  nice  and  difficult  queftioni 
upon  which  I  fhall  give  no  opinion  at  prefent.  It  does  not  appear 
that  the  mother  entered  as  claiming  dower ^  or  as  guardian  to  her 
fon ;  her  keeping  in  pofleflion  feems  merely  accidental,  then  a 
fon  is  born,  the  whole  is  cafual,  and  this  law  of  fojfejfiofrairisy 
&c.  is  a  very  hard  law. 

Nares  Juftice — There  are  fome  cafes  which  have  not  been 
cited,  and  I  Ihould  be  glad  to  have  fome  of  the  difficulties  (ap- 
pearing  to  me  in  this  cafe)  removed,  for  one  would  be  forty  to 
he  obliged  to  give  Judgment  againft  the  daughters,  and  take  from 
them  the  eftate  which  was  their  father's.  Whether  the  fon  was 
a3udtly  feifed  or  not  is  the  queftion ;  it  is  not  dated  with  what 
view  the  mother  entered,   fhe  is   not  related  in  blood  to  the 

daughters. My  Brother  Gould  has  faid  (he  might  be  hoiding 

the  premifes  as  compulfary  to  have  her  dower  affigned;  but  how- 
can  her  poifeffion  be  confidered  as  compulfary  upon  an  infant  of 
five  weeks  old,  who  could  not  poflibly  affign  ner  dower  f  Nature 
miift,  and  will  prefume  that  (he  was  in  and  kept  pofleflion  for 
the  benefit  of  her  fon;  I  defire  to  have  this  mauer  well  con- 
fidered. 

Serjeant  Burland  for  the  plaintifiF— The  leflbr  of  the  plaintiff  In  Micliatt. 
is  heir  at  law  to  yf&;r/z72^r  Newman  the  infant  fon  ana  heir  of  ■'^•'^'»***- 
the  piurchafer  of  the  premifes  in  aueftton  who  died  feifed  in  fee, 
and  the  queftion  is,  whether  pojffjjio fratris  (hall  take  place?  \  am 
to  contend  that  it  (hall. 

It  is  determined  that  it  is  not  nece(rar)'  that  the  heir  (hould  be 
aSually  feifed:  that  the  po{re(rion  of  tenant  for  years  is  the  pof- 
feflSon  of  the  reverfioner;  for  if  the  father  maketh  a  leafc  for 
years  and  the  le{fee  entereth  and  dieth,  the  eldeft  fpn  dieth  during 
tlie  term  before  entry  or  receipt  of  rent,  the  younger  fon  of  the 
lialf  blood  (hall  not  inherit,  buttheflfler;  becaufethepo(fe(fion 
of  the  le(rec  for  years  is  the  po(reffion  of  the  elded  fon,  fo  as  he 
is  affually  feifed  oi  the  fce.{imple.  Co.  Litt.  15.  a.  The  pof- 
feflfton  oi  the  le(fee  for  years  maketh  the  a£lual  freehold  in  the 

eldeft  fon.  Co.  litt.  243.  a. And  it  is  the  fame  thing  whether 

the  leGTee  be  tenant  from  week  to  week,  or  from  year  to  year, 
or  for  half  a  year,  or  for  vears,  ftill  the  poflc(rion  of  the  le(ree 

is  the  aQual  po(reffion  ofnim  who  has  the  inheritance. ^The 

fame  law  is  laid  down  with  refpefl  to  copyholds  of  inheritance. 

A  Rep.  21.    Moore  i^g.  pi.  272. In  the  prefent  cafe  the  in- 

iant  fon  was  in  a3ual  polfeflion  as  much  as  an  infant  poflTibly 

could 
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could  be,  for  he  was  bom  and  lived  during,  his  whole  life  ki  one 
of  the  houfcs. 

But  this  is  noVthe  whole  ftrengtli*  of  the  piaKittflf's  cafe;  for 
the  mother,  whd  was  nearelf  in  blood  (aiid  could  not  inherit]  lu 
her  fon,  his  guardian  by  law,  >vas  irt  pofleflion  during  his  whole 
life;  fo  that  afluming  this  propofuion  to  be  true  (which  cannot 
well  be  denied}  that  ihe  y/3£  guardian  in  facagc,  her  entry  is  tfic 
«iiry  of  the  hfeir,  her  infant  fon.  3  Rep.  40^  41,  42.  1  InB. 
1,5.  Co.  Co py holder yfcfl,  41.  I^er  29 1,  292.  tvTiitcombe  \^x\\x% 
H'kUcomte^  Preced.  in  Canc\  aSor  ti  Finer ^v2.  Stirtng  vcrfus 
Penlin^ton,  before  Lord  Hardwicie^  detcrminod  that  the  mother 
receiving  rents  for  her  infant  daughter  was  confidered  as 
guardian  infoca^e  at  law,  and  much  ftron^r  in  equity ;  this  lall 
cafe  proves  that  where  the  mother  enters  generally,  and  receives 
rents  for  an  infant  daughter,  (he  (hall  be  coiiCdered  as  guanSaa 
imfocage.  So  in  the  cafe  at  bar  the  law  wilt  prefume  that  tie 
mother  entered  rightfully  in  behalf  of»'  and  as  guardian.  Ui  her 
infant  fon,  and  not  wrongfully. 

It  was  objeOcd  upon  the  ibrmer  argument  that  the  mother 
might  enter  as  for  her  quarenfine;  in  anfwer  to  tAat,  the  ioiiy 
days  were  expired  before  the  birth  of  the  fon ;  there  is  another 
anfwer,  nx.  (he  was  onTy  intitled  to  continue  in  the  capital 
ine(ruage,  and  had  no  right  to  enter  into  any  other  part  of  the 
premifes ;  befides  a  widow  cannot  enter  fer  her  d^wer  before  it 
be  afli|i9icd  to  her;  (be  muft  bring  her  wrii  of  doxvtr^  butii 
this  cafe  there  was  no  perlbn  to  aflTign  to  her  dower ^  but  herfelf ; 
fo  it  muft  be  taken  tlat  (he  entered  generally  and  r^ghtfoUy  as 
fjuiriijm  mbeharf  cf  her  fon.  8  -4^.  pL  6.  Bro.  D^ieM.pl.  1^ 
AVftf  [favs  £rcz-<fj  that  the  feifiu  of  the  ^iiar^rViA  makes  the  heir 
of  the  iafant  of  the  whole  blood  to  be  the  heir,  and  the  After  of 
the  half  b!ood  was  therebv  barred ;  this  is  a  clear  cafe  Cor  the 
heir  of  the  whoie  blood,  and  that  nardjkp  cannot  alter  the  com- 
mon law. 

Lnw!  Chief  Juftic?  D*  Grn — If  the  law  be  fo,  we  cannot  de- 
letmiz^e  ^>  th:^  coctr^iy,  upoa  inconvenience,  or  the  batdihipof 
ihc  law* 

I*  MkN«e^        SeijejEfit  AnT  for  ^h^  1kfex^ia3t — If  the  court  fhall  detenmne 

r^tT***        in  favv>ttr  i\f  t!^e  p uiriiiF  in  this  cafe,  I  humbly  conceive  they 

^    '^  ^^     wiil  «fx^  :ar:>«r  to  iv;ppcn  a  f^fji^  Jrairis  than  any  court  hi 

\«t  |^^»e;  the  ^:ie£>w  is^  whether  the  voimx  fon  was  aBmaOj 

v^lu^    ^'f    ^lxx\\:r   daios  as   bcir  by    dcfocnt  muft  make 

>^*.nr;f;f  be£r  «£  t^  vS>:<  bkxxi  to  the  pcrfM  laft  aSMolfy 

This 
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This  qucftion  depends  upon,  and  mud  be  determined  by  dif- 
linguifhing  between  an  actual  fdjtn  in  deeily  ^nd  2l  Jiifin  in  [aw. 
When  a  man  dies  feifed,  the  lazv  cafls  upon,  or  gives  the  heir  a 
laxxjfuljttjin^  but  to  give  the  heir  an  aflual  fcifin^  there  muft  be 
fome  ad  done,  to  obtain  fuch  aSual  fafin^  he  muft  cither  enter 
in  ptrfon^  if  he  lawfully  can  or  may,  or  (if  an  infant)  by  his 
giMTaian. 

There  are  four  houfes ;  in  one  of  them  the  father,  mother  andf 
two  (lighters  dwelt  all  together;  for  two  others  of  them,  the 
tenants  paid  rent  weekly,  their  tenure  was  from  week  to  week ; 
the  other  was  held  by  the  tenant  from  year  to  year,  underar<ent 
payable. quarterfy.  The  premifes  being  in  this  fituation,  the 
father  died  leaving  his  wife  c^nfient  of  a  ion ;  and  before  he  was 
born  (he  received  rent  from  the  tenants  of  two  of  the  hoafes- 
which  was  payable  weekly;  but  (he  could  not  receive  it  as 
guardian  to  her  Ton  before  his  birth,  (he  could  only  receive  it 
as  a  diffafor  or  an  abator ^  it  could  not  poflibly  be  )^  a  rightful 
receipt,  (he  was  a  mere  ftranger  to  the  daughters  by  her  huf- 
band  s  former  wife;  (he  gained  tliQ  frefehold  by  disseisin  or  by 
abaiement^  which  could  not  be  divefted  out  of  her  by  the  birth  of 
the  pofthumous  fon,  therefore  he  was  never  aQuaUyJafed. 

If  the  (on  had  been  born  in  the  life-time  of  his  father,  and 
the  mother  left  in  po(re(rion  and  receipt  of  the  rents,  (he  might 
then  have  been  confidered  ^%  guardian  to  the  fon;  for  in  that 
cafe  the  defcent  would  have  been  immediately  to  him,  and  not 
to  the  daughters ;  but  as  the  fon  was  pofthumous,  and  the  mother 
had  entered  before  hi»  birth,  and  oifTeifed  the  daughters  (as  I 
apprehend)  by  receipt  of  the  rents,  (he  not  declaring  with  what 
intention  or  by  what  right  or  authority  /he  Entered,  how  can 
the  court  fay  that  (he  entered  rightfully  as  guardian  to  her  fon  ? 
Tiie  cafe  fiated  being  totally  filentas  to  that  matter.  It  ought  to 
appear  to  the  court  by  fome  aSl  that  (he  entered  in  behalf  of  hejr 
fon  animo  clamandi  as  his  guardian,  6  Mod.  44.  cafual,  accidental 
entry  will  not  be.fufiicient  to  make  zpoffejfiojrairis. 

As  to  the  honfe  which  was  held  by  Beer  from  year  to  year,  it 
appears  by  the  cafe  that  be  paid  to  the  widow  the  quarter'*  rent 
which  accrued  due  next  after  her  hu(band's  death,  but  whether 
Ma/ was  before  the  birth  of  the  fon  does  not  appear;  of  this 
uncertainty  I  ha^^e  a-  right  to  take  advantage  (as  beinff  ia  pof- 
feflibn)  and  to  (ay  that  (he  received  the  rent  for  the  ufc  of  the 
daughters  ;  for  if  one  receives  my  reht,  it  is  at  my  ele£lion  if  I  will 
charge  him  with  a  dijfafm  by  bringing  an  ajfize  or  other  aflion, 
or  have  an  account.  Cro*  Car.  303*.  Utt.Jed.  588,  589.  So  in 
this  cafe  it  was.  in  the  eleftion  of  the  two  daughters  to  have 

1  brougfit 
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brought  an  aj^ze  agaiiifl  the  mother,  or  an  aElion  for  money  re- 
ceived for  their  ufe.  When  the  daughters  came  of  age  it  was 
their  intereft  to  cleft,  that  the  mother  fhould  be  in  of  the  free- 
hold as  a  d]Jf6for  or  an  abator,  for  if  the  freehodd  had  been  in 
the  daughters  at  the  time  of  the  birth  of  the  fon,  that  would 
Bave  divefted  the  eftate  out  of  the  daughters;  if  a  pcrfon  will 
enter  by  wrong,  he  cannot  fay  he  entered  as  guardian^  for  be 
cannot  qualify  his  own  wrong;  fo  if  a  man  enter  as  guardiftn 
where  he  is  not  guardian  he  is  a  dijfafor.  i  Roll,  Abr,  662.  pL  3. 
So  if  a  man  enter  into  my  land  claiming  a  leafe  for  years  he  is  a 

SJfnfor,     1  Roll.  Abr.  662.^/.  2. And  if  a  man  enters  into 

land  of  his  own  wrong,  and  takes  the  profits,  his  words  to  hold 
it  at  the  will  of  the  owner  cannot  qualify  hi^  wrong,  but  he  is 
ai  djjfiifor.  Co,  I  Jit,  271 .  «•  he  cannot  make  a  wrongful  aft  to 
be  good  and  lawful. 

If  J^.  hath  two  fons  bv  divers  venters^  and  dies  feifed  of  focare 
land,  and  the  lord  feifes  the  land  to  know  who  (hall  be  his 
tenant,  and  for  the  faving  of  his  rent,  and  Icafes  it  for  ,Ievca 
years  for  the  fuilenance  of  the  daughters  of  the  faid  J,  faving  his 
rent;  this  doth  not  make  fuch  feiun  in  the  elded  fon,  but  that 
after  his  death  the  fecond  fon  (hall  have  the  land.  So  if. the 
ddeft  fon,  being  an  infant,  releafes  to  zn-abator  after  the.  death 
of  his  father,  that  (hall  not  make  fuch  a  feidn  in  him  but  that 
it  (hall  dcfccnd  to  the  younger  fon.^    1  Rdl,  Abr.  627.  (JSC.)  pi. 

I,  2 Co,  Utt.    15.  tf.  was  cited  to  prove  what  I  do  not 

controvert,  j]namely]  that  if  the  land  be  in  leafe  for  years  at  the 
death  of  the  father,  and  fo  the  fon  cannpt  enter,  the  law  will 

Eive  him  an  a3ual  feifin  which  will  be  a  fu(Ectent  ptjrejj^o fratris : 
ut  in  this  cafe,  as  to  three  of  the  houfes,  at  leaU,  here  is  no 
tenant  for  }'ears,  and  the  mother  not  being  guardian  for  the 
daughters  before  the  birth  of  the  fon  receives  the  rent  by  wrong, 
fb  is  a  i^ffrfcr  or  an  abator,  as  I  faid  before,  and  the  fon  was 
ne\*er  feifevl  by  her  as  his  guardiam  infozagt^  3  AUans  469.  No 
cafe  ha:h  been  cited  to  prove  that  an  entry  before  the  birth  of  a 
pofihumov.s  child  (hall  be  con(:dered  as  giving  an  aSual  feifin  to 
that  ch^*!d«  if  a  fon;  the  entry  of  the  mother  could  not  be  in  be^ 
half  of  the  fon*  bccaufc  (he  was  not  guardian  to  him  at  the 

time,  (he  entered. ^Tfais  is  a  very  hara  a&ion»  and  is  broug^ 

to  ilrip  the  daughters  of  the  eftate  which  was  thdr  father's,  and 
nnVfs  the  c.furt  be  bound  by  authorities  to  the  contrary,  they 
will  give  jnd^ent  for  the  defendant,  whtck  I  am  willing  to 
believe  mv  Brother  Bmriamd  (in  his  own  mind}  wifhes,  althou^ 
^  is  of  counfel  for  the  plaixmffl 

Str)ecint  B^rlnd  for  the  plaintiff,  in  reply — Tlie  mother  mnft 
be  c»Afidefftvi  in  this  cafe  to  have  been  limfully  feifed  of  the 

whole 
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whole  premirei  in  behalf  of  her  fon  as  hhguardian  in  Jhcage^  an4 
not  as  a  djjfdfor^  or  ahator^  or  of  any  part  thereof  as  tenant  in 
dowtr^  for  in  this  cafe  flic  could  not  endow  herfelf.    LiiLfcff* 

^23. ^There  is  only  one  cafe  wherein  a  widow   can  endow 

herfelf,  and  that  is  after  judgment  in  the  King's  coun,  where 
the  hufl>and  dies  feifed  ot  lands,  forae  part  liolden' by  ^m^^/V 
farvice^  and  other  part  in  Jof^^^*  Li^'  fi^*  48.  Co.  Litt.  38, 
30.  fo  that  the  mother  was  feifed  of  all  the  tenements  as  guar^ 
dian  to  her  fon,  as  I  bbfore  faid. 

My  Brother  Hill  has  cited  feveral  cafes  to  fliew  that  where  a 
perfon  enters  into  the  lands  of  another  tvrong  fully ^  he  may  be 
confideredas  a  djjfeifor  or  an  abator  at  the  election  of  the  party  ^ 
to  which  I  anfwer,  that  in  fuch  cafe  it  muft  appear  to  the  court 
that  fuch  entry  yf^i  intentionally  wrongftd\  but  no  fuch  intention 
^o  do  wrong  appears  in  this  cafe;  for  the  mother  being  in  pof- 
fcfiion  at  the  death  of  herhuftand,  the  right  of  inheritance /^^^ 
being  in  the  daughters,  was  divefled  out  of  them  the  moment 
^h^  fon  was  born,  ai^d  then  flie  was  feifed  as  bis  guardian ;  fp 
that  this  is  not  like  any  of  the  cafes  cited  by  my  Brother  Hitl* 
If  no  expl4nation  was  made  touching  the  mother's  entry,  the 
law  (which  prefumes  no  wrong)  will  adjudge  the  entry  was  law- 
fully piade  m  behalf  of  her  fon,  of  whom  £be  was  enftent  at  her 
Jbufband's  death*  - 

Lord  Chief  Juftice  De  Grey — If  the  elbte  veiled  in  the  daugh- 
ters, I  believe  the  profits  are  loft  to  the  poflhumous  fon. 

Serjeant  Burland — ^Ycs  ceruinly  fo,  if  the  profits  did  belong 
to  the  daughters  until  the  fon  was  born.  Where  a  perfon  is  7Ji 
by  wrong,  and  afterward  that  wrong  is  purged,  then  the  perfoh 
is  in  in  the  nature  of  a  remitter^  though  it  is  not  a  remitter. 
From  the  moment  the  fon  was  born  the  daughters  had  noOo.  dr. 
eleftion  to  bring  an  affize  or  an  aflion  of  account  againft  the  3o3*  J««»  , 
mother,  fo  could  not  then  make  her  a  SJfafor  or  an  abator.  .  My 
Brother  Hill  cited  3  Atk.  469.  I  coniefs  I  cannot  fee  how  tliat 
cafe  applies  to  the  prefent  cafe.  As  it  doth  not  appear  to  the 
court  that  the  mother  was  in  poffeflion  by  wrong,  the  law  will 
prefume  fhe  entered  by  right  m  behalf  of  her  fon  as  his  guar^ 
dian;  and  whatever  my  wifhes  may  he,  the  law,  as  I  conceive, 
is  with  the  plaintiff,  and  therefore  I  muft  pray  judgment  lot 
him. 

Lord  Chief  Juftice  De  Grey  (having  flated  the  cafe  as  above) 
delivered  the  opinion  of  the  whole  court  to  the  following  eBe£l. 

This  is  an  ejeAment  brought  by  the  heir  of  a  poflhumous 
foUy  to  recover  the  premifes  in  c^uefuon,  which  were  purchafed 

by 
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W  Im  *fofhcx,  who  died  fcifcd  thereof  ip  fcc-fiixyirlc  the  4*  day 
ot  June  1760,  'leaving  two  daMghters  by  his  firft  wife,  and  his 
feoond  -wife  enfant  cH  this  jpoft humous  foq;  the  wife  ^nd  daugh- 
<crs  remaitied  in  the  fame  boufe  where  the  father  died,  then  the 
^wrfe  received  fome  rent  for  the  lioufes,  and  afterwards  in  July 
1760  the  fon  was  born,  and  in  his  iifc-time  the  widow  received 
more  rent,  then  the  fon  died,  having  lived  ^ve  weeks  and  three 
days4  and  (he  recei\xd  fome  more  rent  aftc^bis death. 

Lands  in  fee-firaple  mud  defcend  to  the  bcir  ,of  jjie  lui^?^ 
idood  of  the  pcrfon  laft  aSually  feifed  thcrecrf ;  this  is  a  maxme 
of  the  law  ot  England  which  has  fuh;&fted  for  ages^  as  mpeui 
vby  BraS.  lib.  7..  foL  65.  Britton  cap.  it^.Jhl.  sji»  ^na  Fleta 
Hb.  6.  cap,  t.  JeS.  14,  Ahhough  this  majr  fometimes  be  veiy 
liard  upon  fome  chrldren  of  the  half  blood  of  the  jperfon  laft 
oHuatly  ftifed,  yet  we  muft  take  the  law  as  it  is,  ana  determine 
according1)v 

*nie  aueftion  therefore  is,  whether  this  pofihumous  fon  was 
aBucUly  Jeffed  of  the  premifes  in  queftion  ?  Upon  the  death  of  the 
father,  his  two  dan^ters  would  have  i>een  good  tenants  io  (be 
frtedpe  before  the  btrth  of  the  pofthumous  fon,  who  could  not 
lay  his  title  before  he  was  born ;  the  law  vefted  the  f^fin  in  law 
in  the  daughters  upon  the  death  of  the  father,  and  in  like  man- 
ner veiled  the  fafin  in  law  in  the  fon  the  moment  he  was  bom ; 
-if  the  daughters  had  aliened,  or  been  difleifed,  the  fon  would  not 
have  been  a&uaUy  Jcifed^  but  woiild  only  have  had  a  right  of 
entry  upon  the  poffeflion  of  the  abenee  .or  dijfafor.  This  was 
the  ground  of  my  Brothtx  f////'s  argument, .  namely,  that  the 
daughters  were  di (feifed  by  the  n^other,  and  that  the  fon  died 
liavmg  only  a  right  of  entry,  fo  was  never  oSuaHy  Jiifed.  But 
the  daughters  were  in  aftual  po(feflion  as  weii  as  the  mother, 
(of  one  houfe)  from  the  time  •  of  the  death  of  their  father, 
until  the  birth  of  the  Ion,  and  were  ^Ifo  in  a&ual  poffef&on  of 
the  other  three  houfes  by  the  poffeflion  of  the  teiiants  thereof, 
whether  any  rent  had  been  due,  received  or  not  received  be- 
fore the  birth  of  the  fon,  ^Jiep.  41,  42.  4  Rep.  ai.  Moore 
12,5.  Co.  Litt.  14,  15.  And  .the  rent  which  was  due  and  re- 
ceived  before  the  birth  of  the  fon  belongmg  to  the  daughters  who 
were  aftua'lly  feifed.  For  by  J!tfiin^/^>/i  [fChief  JulUce  C.  S.] 
Trin,  9  Hen.  6.  2^5.  a.  If  a  man  has  ifTue  a  dauniter  and  die^ 
his  wife  being  enfient^  the  daughter  may  lawfully  enter,  and 
if  (he  dies,  hejr  heir  may  enter  aod  take  the  profits  for 
.the  time,  and  afterwards  if  the  wife,  iieing  enfttni  by  the 
anceflor  paramount,  is  delivered  eft  a  fon,  the  fon  may  enter, 
notwithftanding  that  the  bcir  of  his  filler  is  in  by  descent, 
'but  he  fliall  not  have  an^aftion  of  accotati  6r  any  remedy  for 
thtiffues  in  the  niean«time  before  iixs  biith,  'betsnife  that  their 

entry 
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entry  was  congcahk  iintH  he  was  born ;  and  if  a  cburdi  be- 
comes void,  and  the  fitter  or  her  hdr  prejintt  and  their  prefentee 
be  inftituted  ^A  induded  before  his  birth,  he  ih^  not  h^ve  ad- 
vantage of  the  avoidance,  and  yet  by  fuch  prefentatjon  jhe  (hall 
not  be  out  of  poffid&on* 

At  Ae  time  di  the  birth  of  the  fon  [in  the  prcfent  cafe]  \Ci% 
mother  was  in  pc/(fel{Con  as  weH  as  the  dau^ters ;  the  moaicni 
he  was  bom  flie  became  9iis  guardian  infocagty  and  upon  fuppo- 
fitipn  that  nothing  was  done  to  hinder  it,  the  law  will  preiume 
that  fte  entered  ^sgvarJian^to  her  fon  as  foon  as  he  was  born, 
and  nothing  appears  to  the  contrary  upon  the  fafts  dated  in  the 
cafe;  ihe  was  ni  without  any  decWatiouaoiJiierixii^ian  how  (he 
was  in,  and  a6ls  without  any  words  amount  in  law  to  an  entry, 
for  a6ls  without  words  may  make  an  entry,  but  words  without  a^  . 
aft  (znz.  entry  into  the  land,  &c.)  cannot  make  an  entry,  fi?. 
X?V/.  245.  b* 

It  was  objefted  that  the  mother  being  in  one  houfe,  and  .re- 
ceiving the  rents  of  the  others,  was  a  diffafor,  or  that  it  was  ia 
the  cleftion  of  the  daughter  to  make  it  a  dijfajin.  Cro.£ar.Qo^. 
And  .thqt  if  one  enters  as  guardian   who  is  not  fo,  he  is  a  ifeC 

Jeijor.     1  Roll.  Mr.  662.  L/*]^'*  3* ^^"  anfwer  to  this  the 

fa£ls  in  the  cafe  are,  that  tlie  moth<;r  continued  in  ^flefliaa 
from  the  death  of  her  hufband,  received  the  rents  under  leafes, 
her  pofleffion  was  general,  it  doth  not  appear  that  (he  oufted  the 
daughters  or  tmade  any  a£lual  or  particular -claim,  (he  might'aon- 
itinue  HI  the  houfe  by  quareniine  which  contintitd  ;until  the  fon 
was  born,  ^nd  the  enlry  of  one  is  the  entry  of  the  others  wl to 
have  right  to  enter.  1  Rail.  Abr.^^o^  741.  \i  guardian  iy 
jturlure'fmke  a  leafe  by  indenture  to  one  being ;?«  under  --rfic 
title  of  the  infant,  rendering  rent  to  himfelf,  wbidh  lis  paid  .ac- 
'cordingly  yet  this  is  :not  wny  dijfafin  to  tlie  infant.     1  Roll.  Ahr. 

^59- /-IS- 

It  is  to  be  obferved  that  the  titlierof  rthe  ds^ughter&expised/OQ  the 
birth  of  the  fon,  before  any  elcftion  to  make  the  mother  a  dijfeifor 
^\ras  made,  tliat  the  law  will  not  prcfumea  wnmg;  there  never 
was  any  determination  that  the  mother'^  eotryvor  pofiei&on  wes'by 
wrong  in  a  cafe  like  thi^,  and  it  is  impofTibleto  fuppoTe  iR'this  cafe, 
that  the  whole  rents  and  .piofits  of  the  premiiosjn.queftiQn  weoe 
not  applied  by  the  mother  to  the  common  ufe  of  the  daughters, 
herfelt  and  the  infant  fon;  indeed,  if  the  mother  had  entered  as 
guardian  to  the  daughters,  fhenotbeing-tbeirjfeitrife^,  itwould 
have  been  a  dijfetjm;  fo  if  (he  had  entered  for  her  doivtr  when 
it  was  not  aifigned  'to  her;  the  poflcflton  of  the 'mother  and 
daughters,  was  the  poflcflton  of . the  :daughtei:s,  xadwhsn^iheXon 
was  born  the  eftate  was  divefted  out  oF  the  daughters  and  not 

before. 
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before,  tMin  the  fon  was  in  aflual  pofTefEon  and  fdfin  of  die  pre* 
mifes  by  his  mother,  who  had  a  nght  to  the  pofleiGon  at  bebg 
hit  guardian  by  law  [namely]  the  perbn  next  of  blood  to  whom 
the  inheritance  cannot  defcend,  her  pofleffion  wat  the.poflef. 
Con  of  her  fon.  3  Rtfi.  j^2.  Moore  125.  A  guardian  need  not 
be  afligned.  The  feifin  ot  the  guardian  of  a  fon  by  the  fecond 
venier  (hall  ouft  the  daughtert  of  the  firft  venUr.  8  4^  6. 
«— Upon  the  whole,  we  are  all  of  opinion  that  the  premifes  in 
queluon  belong  to  the  leifor  of  the  plaintifft  and  thocfore  we 
give 

Judgment  for  the  plaintiff. 

Venderheyden  ver/us  Dc  Faiba*     C.  B. 

''^Jj^^  ^T'HIS  was  an  adion  upon  the  cafe  upon  feveral  promifcs, 
^^^1*  ^  wherein  the  plaintiff  declared,  Firft  upon  a  ^neral  ta^- 
cteftM  tht  ktaius  affkmfffit  for  aoo/*  for  money  had  and  received  by  the 
gj^^'t^'  defendant  for  the  ufe  of  the  plaintiff  on  the  6th  dav  of  Norxm* 
«Bt  pramii^  ^^  ^773*"'*^  fecond  count  for  200/.  paid^  laid  out  and  ex^ 
«•  My  it  him*  pended  by  the  plaintiff  for  the  defendant  at  his  inftance  and  re# 
Sl!!^  j!1*  ^^*^*"^^  *^'''«  count  for  200/.  lent  and  advanced  I^  tbe|JaiB- 
^)|^7t^  tiff  to  the  defendant  at  hit  like  inftance  and  re^ueft. 

€«M«Wnk« 

m^  ud  afttnrwdt  flaiatf  ws  IM  wbA  oUifr4 1»  pay  dte  lill.    HtUtwti  die  ilaistf  codd  ait 

t>io%m—y4cte— 4cf  the  ciaa-ftna     [Smsattf^ti^tixtftkkFwLI 


To  th:s  declaration  the  defendant  oleaded,  that  after  the  14th 
day  of  Fehman^  iTto,  and  before  the  iffuing  out  the  origini 
writ  of  the  plaintiff,  (to  wit)  on  the  i^th  day  of  Ncvemkr  1771, 
the  defendant  becasie  a  bauaknipt  within  the  true  intent  and 
meaning  of  the  Satucet  coaceniing  bankropts  made  and  pro» 
^4ded«  and  that  the  (aid  fercial  caufes  of  aaion  in  the  faid  de^ 
claration  mcmioned  did  accnic,  and  each  and  every  of  them  did 
accrue  to  the  faad  plaintiff  before  the  time  when  the  faid  defend* 
ant  lb  a$  aforefaid  became  bankrupt «  and  concluded  tp  the  coun* 
tn*;  wbertupoa  iflue  being  joined. 

The  caafe  cane  on  to  be  tried  b\' a  fpecialiury  before  thie  LofA 
Chief  Juftice  J)e  Grtr^  m  the  fittings  after  Michaelmas  term  laft 
in  i^ymim^  whemaTCfidi&  was  foiaid  tor  the  plaiodfi^  1  j6/.  ly.  ti. 
damacrs^  aad  401.  cofts»  fnbje&  to  the  c^inion  of  this  court  upon 
the  tcSiowing  caie»  which  Aaies, 

TW  <^**  TXm  «  the  jd  dar  of   JmMt  1 J72.  tl^  defendant  drew  a  hSI 

••^  t>t  iW  ^  rxchanir  on  the  piaiaoff  as  IbUowa.— •«  Loudam  3d  lnu 

2JJJ[*  •*  ir*«%  two  BKWufas  after  dMe,  w  to  niy  order  one  hoi- 

«'  divd  a»d  foRx^-two  poosda  m  ifaiUisiKi  ior  coab  delivered 


HtLARY  Tbrm  14  Geo.  HI.  1 7H*  Hip , 

**  by  your  order. — Rcvdand  De  Paiba. — Mr.  Dirk  VantUrkeyJeH 
*^  Bua^e  Rour.*' — Which  bill  the  plaintiff  accepted^  and  on  the 
Jamtr  Jay,  and  at  the  fame  time  the  defendant  gave  the  plaintiff  a 
iHumcrandum  as  follows* 

•'  London,  3d  June  1772,  drawn  this  day  on  Mr.  Dirk  VMa 
•*  derheydm  fyr  one  hundred  and  forty-two  pounds  ten  (hillings 
•*  two  months  after  date,  which  I  promife  to  pay  when  due« 
^*  Rowland  Dc  Pmiar 

Before  the  faid  bill  became  due  the  defendant  indorfcd  the 

fame  to  ont  Mr: De/  P^'allie;  that  the  bill  drawn  on  the 

plaintiff  became  due  the  6th  day  of  Augufl  1772,  on  which  day 
It  was  prefcnted  to  the  plaintiff  for  payment,  but  the  plaintiff 
not  paying  the  bill,  the  fame  was  noted  for  non-payment,  and 
Mr.  Dei  Vallie  the  indorfee  and  holder  of  the  faid  bill  applied  tc9 
his  attorney  in  a  day  or  two  to  write  to  the  plaintiff,  which  at^ 
torney  informed  Mr.  Del.Valltc,  he  could  not  get  intclliffencfi 
whcie  the  plaintiff  lived  all  tliat  year,  nor  till  the  July  ot  Augvjl 
following,  and  then  hearing  where  he  lived  he  demanded  pay^ 
tncnt  as.  aforefaidj  and  the  plaintiff  not  pa\'itig  the  fanie  he  was 
arretted  at  the  fuit  of  the  faid  Mr.  Del  Vaiue^  On  the  third  day  of 
November  1773,  ^"^  P*l^  ^^^  ^^^  ^^  \\'i-L  lOJ.  together  with 
intcreft  and  colls,  amounting  in  the  whole  to  156/.  i^i.  ^d,  for 
which  (urn,  ^d  on  the  defendant's  undertaking,  this  a£kion  is 
brmaght. 

That  in  Noxjember  I'fyi,  the  defendant  1:>ecame  bankrupt,  and 
a  commiffion  iffued  agamft  him  the  17th  day  of  the  fame:  month 
uf  November,  and  hi*  afterwards  obtairred  his  certificate  which 
was  allowed  by  the  Lord  Chancellor  the  3d  day  of  February  lyy^t 

The  queftion  for  the  opinion  of  the  court  is,  whether  the 
plaintiff  is  intitled  upon  the  iffue  joined  to  recover  of  the  dc* 
fcDdatit  the  fum  paid  by  the  plaintiff  as  aforcfaid^ 

This  cafe  is  figned  by  Serjeant  Walker  for  the  plaintiff,  and 
by  Serjeant  Davy  for  the  defendant*  And  was  argued  by  them 
ih  this  term. 

It  was  argued  for  the  plaintiff,  that  no  debt  was  owing  to 
him -by  the  defendant  until  after  the  time  he  became  bankrupti 
and  therefore  the  plaintiff  could  not  have  come  in  and  fworn  to 
any  debt  under  the  commiffion;  and  the  cafes  of  Chilton  verfus 
Tniiffin  and  Cromwell,  ante,foL  13.  and  Goddard' verfus  FandcT'* 
A/y3en^  ante,  JoL  26a.  were  cited  as  direftly  in  point* 

Vol.  III.  jdM  .  Serjeant 
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Serjeant  Davy  for  the  defendant,  endeavoured  to  diftinguifh 
this  cafe  from  the  two  cafes  above  cited;  that  tliofe  cafes  wcrcf 
a£^ions  upon  fpecial  undertakings  to  indemnify,  6?c.  but  the 
prefent  attion  is  upon  three-  general  counts  of  indebitatus  ajfump- 
Jit^  for  money  had  and  received, — money  laid  out  and  expended, 
— and  money  let  and  advanced. — 

Buty^^r  curiam  \  this  cafe  cannot  be  confidered  in  any  other 
light  than  as  dm  indemnity ;  and  is  exuflly  like  the  cafe  of  Chilton, 
verfus  Whiffin  and  Cromwell^  which  was  a  promife  to  pay  the 
money  upon  the  bill  when  due,  or  to  furnifh  money  for  tnat  pur- 
pofe;  that  was  ^ parol  promife;  in  the  prefent  caic  the  promife 
IS  in  writing;  there  was  no  debt  owing  by  the  defendant  Ih 
Paiba  to  the  plaintiff  Vandcrhcyden  before  he  paid  the  money  to 
Del  Vallie^  and  therefore  the  plaintiff  could  not  come  in  and 
prove  any  debt  under  the  commiffion.  The  cafe  of  Gaddard 
verfus  Vandtrhcydcn  is  [in  reafon  and  fpirit]  alfo  in  point  with 
the  prefent  cafe.  The  court  alfo  held  the  declaration  in  this 
cafe  well  enough,  for  in  truth  the  plaintiff  has  paid,  laid  out  and 
expended  money  foF  the  defendant  after  he  became  bankrupt. 
Ouert  the  caffi  of  Bernardifton  verfus  Coupland  cited  by  Nara 
Jufiicc,  as  like  the  prefent  cafe. 

Judgment  for  the  plaintiff. 

Abfent  Lord  Chief  Juftice  De  Grey^  and  Blaci/lone,  Jufticc. 

Wright  verfus  Ruflcl.     C.  B.     Entered  of  Michaelmas^ 
term  laft.     Rolls  484  to  486  : 

/Where  a  London,  *^HN  RUSSELL,  late  of  the  Hay. Market,  in  the 
kmd  if  fWen  J  parifh  of  Sain^  James,  in  the  liberty  of  WeJlminJUr, 

Se^Wft  ^  ^°  ^^^  county  of  Middlejex,  Blackfmith  and  Vittuallcr,  was  fum- 
•Dd  fidelity^ of  moned  to  anfwqr  George  Wright  in  a  plea  that  he  render  to  him 
t  broad  clerk  500/.  which  he  owes  to  ana  unjuflly  detains  from  him,  tff. 
*®  *  ^'^TJ.''»  And  w^hcreupon  the  faid  George  by  Thomas  Strong  his  attorney 
afterward/**^  complains,  that  whereas  the  faid  John  on  the  13th  day  of  Jtill 
takes  a  partner  in  the  year  of  our  Lord  1771,  at  London,  (to  wit)  in  theparKh 
kno»k4^***of  ^^  '^^^^^  Mary  le  Bow  in  the  ward  of  Cheap,  by  his  writing  obli- 
the^foreSet,  gatory  then  and  there  by  him  made,  and  lealed  with  his  feal,  ac- 
Uiey  fliaii  not  knowlcdged  himfelf  to  be  held  and  firmly  bound  to  the  laid 

^'tjf^'T'rk'  ^^^^S^  *"  ^^^  '^'^  5^^'  ^^  ^^  P*^*^  '^  ^^  ^^^  George  when  he 
fidelity  toVuch  ^^p  ^^^^  J^^^  fhould  be  thercunto  afterwards  requefied,  yet  the 
partnerOiip.  {Adijokn,  often  although  afterwards  requefled  by  the  faidGo^r^eto 
Mdwhm^  pay  the  fame,  hath  not  yet  paid  the  faid  goo/,  or  any  pjart  thereoC 
Lttcai,iTerai  ^^  ^^  '^^  George,  but  the  faid  John  hath  hitherto  intircly  re^ 
Rep.  k..  B.     fufed  vtk\  ftill  refufes  to  pay  the  lame  to  riie  faid  Geor^e^  to  the 

291  ff,  where 

(U  fk^xtoe  of  thU  cafe  at  dii|itttBa«— See  alfo  Bitrhtr  ?•  P^hff  i  T.  R.  K.  B»  aS;.] 

damage 


Hilary  Term  14  Geo.  III.  1774.  531 

damage  of  the  faid  George  of  20/.  and  therefore  he  brings  fuit, 
^c.  And  he  brings  here  into  court  the  faid  writing  obhgatory 
which  teftifies  the  faid  debt  in  form  aforefaid,  the  date  whereof 
is  the  fame  day  and  year  in  that  behalf  above-mentioned. 

And  the  faid  John  by  Charles  Stamford  his  attorney  comes  Defendant 
and  defends  the  wrong  and  injury,  when,  &c.  and  prays  oyer  craves  oyer  of 
of    the    writing   obligatory,   and   alfo  of   the  condition  of  the  J^,cyi\(ci^* 
fame   writing   obligatory,     which    are    read    to   him  in    thefe  forth  and  then 
words,  (to  wit)   Know  all  men  by  thefe  prefents,  that  we  Wil-  ^^^  defendant 
Ham  Baird  of  Baldwin  s  Gardens^   in  the  parifh  of  Saint  Andrews  Jhatitii'not 
Holiorne,  and  J^o/m  R^Jfdl  of  the  Hay-market^  in  the  parifh  of  hu  deed. 
Saint  James's  in  the  county  of  MiddU/ex^  Biackfmith  and  Viftu- 
aller,  and  John  Gregory  mafter  of  the  academy  in  Coventry -Court 
Hay-market,  in  the  parifh  of  Saint  Martin's  in  the  Fields,  are 
held  and  firmly  bound  to  George  JVnght  Efq.  of  Baldwin's  Gar- 
Jens  in  the  parifh  of  Saint  Andrews,   (all  in  the  faid  county  of 
MiddUfex)  in  the  fum  of  500/.  of  lawful  money  of  Great  Britain, 
to  be   paid  to  the  faid  George  JVright,  or  his  certain  attorney, 
executors,  adminiflrators  or  afTigns,  tor  which  payment  well  and 
truly  to  be  made,  we  bind  ourfelves  jointly  and  feverally  for 
and  in  the  whole,  our  and  even'  of  our  heirs,  executors  and  ad- 
miniftrators  firmlv  by  thefe  prefents,  fealcd  with  our  feals,  dated 
this  13th  dav  of  jfuly  in  the  year  following,!  and  twelfth  year  of 
the  reign  of  cir  Sovereign  Lord  George  the  Third,  by  the  grace 
of  God  of  Great  Britain,  France,  and  Ireland,  King,  defender  of 
the  faith,  ^c.  and  in  the  year  of  our  Lord  1771.     Whereas  the 
above-boundcn  William  Baird  having  contra6icd  and  agreed  with 
the  above  named  George  Wright  Efq.  to  live  witli  and  continue 
to  ferve  him  in  th^  capacity  or  ftation  of  a  broad-clerk.     Now 
the  condition  of  the  above-written  obligation  is  fuch,  if  tlie  faid. 
William  Baird  fhall  and  do  ferve,  abide  and  continue  with  the 
faid  George  Wright  in  tlie  faid  capacity  or  ftation  of  broad-clerk^ 
and  duly,  faithtully   and  honcftly   according  to  the  heft  of  his 
(kill    and   knowledge,*  exercife  himfelf  therein,  and  alfo  duly 
follow  and  perform  the  advice,   dircflions  and  orders  of  the  faid 
George  Wright  in  that  fervice  or  bufinefs,  and  likcwifc  be  juft 
and  true  to  the  faid  George  Wright  in  all  things  relative  thereto, 
anil  no  ways  wrongfully  detain,  embezzle  or  purloin  any  money, 
goods,  chattels  or  effe£ls  whatlocver  of  or  belonging  to  him  tne 
laid  George  Wnght  which  fhall  or  may  during  fuch  fervice  be  com- 
mitted or  come  to  his  the  laid  WilLam  Baird's  cuftody  or  keeping; 
and  alfo  if  the  faid  William  Baird  do  and  fhall  during  his  fervice 
keep  juft,  true  and  faithful  accompts  in  the  fjid  George  Wright's 
books  of  all  monies  received  and  paid,  and  of  all  other  matters  and 
things  relating  to  his  the  faid  William  Baird'?*  ftation  or  employs 
which  fhall  (a^  aforefaid)  come  to  bis  management  or  difpofal, 
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and  from  time  to  time  pay  all  monies  which  he  Oiall  receive  rf 
or  belonging  to,  or  by  tlie  order  of  the  faid  George  Wright  imo 
his  hands,  and  make  and  grve  up  true  and  fair  accounts  of  allliu 
the  faid  WUliam  Baird's  a3ings  and  doings  in  his  faid  employ-' 
nicnc,  without  fraud  or  delay,  when,  and  as  often  as  he  (hall be 
thereunto  required,  (he  the  faid  George  Wright  duly  performing 
his  agreement)  then  this  above-written  obligation  to  be  void  ant 
of  none  eHe^l,  otherwife  the  fame  to  be  and  remain  io  full 
force  and  virtue;  which  being  heard  and  read,  the  faid  J^ik 
i^ffjf'l^  laith  tl  at  he  ought  not  to  be  charged  with  the  faid  debt 
by  virtue  o\  the  wriiin;^  obligatory  aforefaid,  hecaufe  he  faiththn 
the  faid  writin*;  oblijT^if>iy  is  not  his  deed,  and  of  thishepuU 
himiMf  upon  the  country,  i?t.  and  the  idixA  George  Wright aofii 
liio  li's.c.     And    for   further  pie •-  -- 


fti  M-i,        tho  li's.c.     And   for   further  plea  in  this  behalf,  the  faid  Jom 
I:  .r  i  :hr     Rtj;'-^:  hv  leave  of  tlio  court  here  for  this  purpofe  firft  had  and 


:  ih? 


obe^rned,  according  to  the  form  of  the  ftatute  in  fuch  cafe  made 
o.v  ;:j:\>:i  tht  aMi!  nrovideti,  f.iilh,  that  tht-  faid  George  ought  not  to  have  or 
piai.uiir  c*r-  ina::iiain  hi'i  faid  action  thereof  ugainft  him,,  bccaufe  he  faith  thai 
tt^iVj*  ^^'•^'  '•'*'^  ^'"^  S'  U'ti^^hl  in  the  condition  of  the  fame  writing 
b^^cr  on  hit  oblicdioiy  named  before,  and  on  the  faid  thirteenth  day  of  ]nly, 
owT  i»-:K»ttri    ill  i»;t-  twelfth  vtrar  of  the   reign  of  the    faid   Lord  the  King, 

*  '^  /^.'"j^!  ulv*v^\>J,  at  Lonacn  aforefaid,  in  ihe  parifh  and  ward  aforefaio, 
un;  o  i  *  e.\c!ciU\i  and  carried  '>n  in  his  ov.*n  name  only,  and  for  and  on  hii 
«.\A*^«.«:     owi;  aLvCunt.   a:;d  without  anv  partner,  the  trade  of  a  brewer, 

iv.*:  :l:a:  ::o  u  .jiuinued  loexcicii'e  and  cain-on  the  fame  fori 
\  -^^^  :;^i.'  •  .^T  t.!*>e,  CO  wii  fr»>m  the  faid  13th  day  of  July  in  die 
i^;d  t\»s.i'i'-.  ^ca•  a:;;.i  ci.c  iKy.b.  d.:v  of  Dereviber  then  next  fol- 
iow:*\:.  jl::.:  "v^  !^::ctr.  to  \v::  jt  Lsr.icn  aforefaid,  in  tliepariOi 
u  :  ■.  \.  *;.;  JL!v'roU  i.  Aiivl  il:e  »Ji;d  jcnn  RujfcU  fun  her  faiih,  that 
t'.c  :.-:*.:.:•.  v\:?a:  :v  arvi  ftarion  of  a  bread -cUrk  in  the  faidcon- 
k*  :.v  r  ■•:;.•■    .:.<\1.  a:  loe  Line  ox  the  making  of  the  faid  writing 

*  o.  ^;,r\   ■  *>  i;>:i  :*    i-,l  intci^ied  to  be  executed  and  per- 

•  \  :.  :  V'  :  ?  :*ii  *»'  jt  S^  *j  to  the  faid  Gf,?rge  Jrngkiia 
'    ,*   •     •.    -.  i.-.'  o:    a  b.sTVir,    fj  *:ar:lod  on  by  the  izidCeorfe 

"  ..   -::i   -»;  ..:>  v*.*n  ijcou.-j.    and  r:>:   in  partncfflnp ' 

^         .: -\         .-  7c:.   - :  r.'i   I'-u"   u:  i   7;.-:^  ii^/'r:V  f;mhcr  faiih, 

;    .      ':    .  '      .:  *  ■  if:e:'*\-..^<.     to  \v:t     on  iliC  fanio  day 

^.      ^^        .••-.';:      .  -.  i-.\  ;.;.*-    .    :.-.c  1  ■":::-  pir;:.er!h:p  with  one  /jin 

,:-..-     ^,      .'         .   .         .    r    .■.••...:*  :  r-j-v-r,  ss.l   cor.tir.icd  ui /ifi- 

i.    .  -    *  :    ^  .*  ^.  ,     .   .    r.  :  -  r..."':-:   f'jr  a  ■•.»rT- time,  \Ui  wii) 

"^  '    '         •     .N  ■_  -     \    1- :    .■-/-/^  :.:- :-r:2-  'ji^  liforofal.i,  ha:h 

•  ,x    ^  *       *•  .    .   .  •  :-.'        •:   ri-rc>  -:    h^.u  t'te    faid  Grcr/^ 

i  ■    •     ^  1       *..^.    :j -I.::    a:  i./^j:,?/i  af«>rciaid, 

v:.  '--.1;   1    i  '^:-r  ijii  t.fhjt  RitfelliM'it 

..-;.:-•*         '  5-    .   ^"iz   t.ie  maLinf  of  the 

.  .•    ..         ;  . ..    ^  ,  N  •  .    .,*  ■••  :    J--  ;>-;  tii  i  1  it::  .iav  of  Juht  in 

.."^  »    *    ..     .-   *.,*..^-- 4*:  L-M^i  af-ijJit-i,  ;::  the  parifli and 

ward 
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vard  aforefaid,  entered  and  was  received  into  the  fervicc  of  the 
faid  George  Wright^   and  continued  in  the  fervice  of  the  faid 
George  fvrigki  from  thence  until  the  faid  George  f Fright  fo  as 
aforefaid  entered  into  partnerfhip  with  the  faid  J^okn  Delafield 
as  aforefaid,  (to  wit)  until  the  faid  26th  of  December  then  next 
following,  and  tb<5  faid  William  Baird  quitted  the  fervice  of  the 
faid  George  Wright  \r\  the  faid  trade  or  bufinefs  carried  on  by  him 
the  faid  George  Wright  alone  and  on  his  own  feparate  account, 
and  afterwards,  (to  wit)  on  the  fame  day  and  year  laft  aforefaid 
at  London  aforefaid,    in  the  parifh  and  ward  aforefaid,  entered 
into  the  fervice  of  the  faid  George  Wright  and  John  Delcfield  in 
their  faid  partnerfhip  trade;    and  the  faid  John  Ruffell  further  «ndthit«U 
faith,  that  during  all  the  time  that  he  the  faid  ^Mam  Baird  ^^^^^^ 
remained  and  continued  in  the  fervice  of  the  faid  George  Wright  clerk  ferved 
alone,  he  the  faid  William  Baird  did  duly,  faithfully  and  honeftly,  the  plaintiff 
according  to  the  beft  of  his  (kill  and  knowledge,  exercife  himfelf  J^®****  ^ 
in  the  faid  capacity  and  ftation  of  hroad-derk^  and  did  alfo  duly  deftly, 
follow  and  perform  the  advice,  direftions  and  orders  of  the  faid 
George  Wright  in  that  fervice  or  bufinefs,   and  was  likewife  juft 
and  true  to  the  faid  George  Wright  in  all  things  relative  thereto, 
and  no  ways  wrpngfully  detained,   embezzled  or  purloined  any 
money,  ?oods,  chattels  or  effefts  whatfoever,  of  or  belonging  to 
him  the  (aid  George  Wright^  which  during  fuch  fervice  was  com- 
mitted or  came  to  his  the  faid  William  Baird^s  cuftody  or  keep- 
ing, and  did  alfo,  during  fuch  his  fervice,  keep  juft,  true  and 
faithful  accompts  in  the  faid  George  WrighVt  books  of  all  money 
received  and  paid,  and  of  all  other  matters  and  things  relating 
to  his  the  faid  William  Baird's  fiation  or  employs  which  came 
to  his  management  or  difpofal  from  time  to  time  during  fuch 
bis  fervice  as  aforefaid,  and  did  from  time  to  time  pay  all  monies  md  accounted 
which  he  the  faid  William  Baird  received  of,  or  belonging  to,  tohim  juftly. 
JT  by  the  order  of  the  faid  George  Wright  into  his  hands ;  and 
:hat  he  the  faid  William  Baird  from  time  to  time  during  fuch 
lime  of  his  employment  as  aforefaid,  when  thereto  required, 
made  and  gave  up  to  the  faid  George  Wright  true  and  iair  ac- 
compts of  all  his  the  faid  William  Baird' s  attings  and  doings  in 
his  laid  employment,  without  anv  fraud  or  delay,  (to  wit)  at 
^n^/i  aforefaid,  in  the  parifh  ana  ward  aforefaid ;  and  this  he 
:he  {^id  John  Rt^ell  is  ready  to  verify:    wherefore  he  prajrs 
judgment  if  the  laid  George  Jvright  ought  to  have  or  maintain  his 
faid  a£lion  againft  him,  ^c. 

George  Hill. 

And  the  faid  George  as  to  the  faid  plea  of  the  ididjohn  laftly  Replkadoo* 
ibove  pleaded  in  bar  fays,  that  he  by  any  thin^  m  that  pica 
lileged,  ought  not  to  be  barred  from  having  his  aforefaid  a£tion 
hereof  maintained  againft  the  faid  John^  becaufe  protefiing  that ' 
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the  faid  plea  and  the  matters  therein  Contained  are  not  fufficifnt 
in  law  to  bar  the  Lid  Gtorge  from  having  his  afurelaid  aHion  in 
this  behalf  againft  the  faid  John^   and  to  which  the  faid  Gtorfjt 
hath  not  any  occafion,  nor  is  he  in  any  wife  bound  by  the  Uw 
of  this  realtn  to  anfwcr;  neverthclefs,  for  replication  m  this  be 
half  the  faid  George  faith,  that  true  it  is  that  the  faid  George  at 
the  time  of  the  execution  of  the  faid  bond  and  condition,  (to  w:t) 
on  the  13th  day  of  Ju!y  in  the  year  of  our  Lord  1771,  exercifed 
and  carried  on  in  his  own  name  only,  and  for  and  on  his  own 
account   and   without  any  partner,  the  trade  of  a  brewer,  and 
that  he  fo  continued  to  exercife  and  carry  on  the  fame  from  tliai 
day  until  the  26th  day  of  December  then  next  following,  and  no 
longer,   as  the  faid  y^V^//  hath  above  in  his  faid  plea  alleged; 
but  the  faid  George  further  faith,  that  the  fervice,  capacity  and 
ilation  of  a  broad-clerk^  in  the  faid  condition  at  the  time  of  ilie 
making  of  the  faid  writing  obligatory,    was  meant  and  intended 
to  be  executed  and  performed  by  (he  faid  JVilHam  Baird  to  the 
faid  George^  in  the  faid  trade  of  a  brewer,  fo  then  carried  on  by 
the  faid  George;  and  the  faid  George  did  afterwards,  (10  wit)  on 
the  faid  s6th  day  of  December  in  the  year  of  our  Lord  1771 
aTorefaid,  (to  wit)  at  London  aforefaid  in  the  parifh  and  ward 
aforefaid,  take  into  partnerfliip  in  his  faid  trade  of  a  brewer,  and 
in  tlie  fame  brewhoufe  and  prcmifes  wherein  the  faid  George  fo 
exercifed  and  carried  on  the  bufinefs  of  a  brewer  at  the  time  o{ 
the  making  of  the  faid  writing  obligatory,  the  faid  Jokn  Dda- 
fold  mentioned  in  the  faid  plea,  and  continued  in  partnerfliip 
with  the  faid  John  Delafield  from  thence  hitherto,  and  during 
the  time  laft  aforefaid  ;  and  that  the  faid  WiUiam  Baird,  after  the 
making  of  the  faid  writing  obligatory,  (to  wit)  on  the  i3ih  day 
of  JuYy^  in  the  year  of  our  Lord  177 1  aforefaid,  at  London  afore- 
faid in  the  parilh  and  ward  aforefaid,  entered  and  was  received 
into  the  fervice  of  the  faid  George^  and  continued  in  the  fervice 
of  the  faid  George,  from   tlience  until   the  faid  George  fo  took 
into  partnerfhip  the  faid  John  Delafield  in  his  faid  trade  at  the 
fdid  houfe  and  prcmifes  where  the  faid  George  fo  carried  on  his 
faid  bufinefs  at  the  time  of  the  making  of  the  faid  writing  obli- 
gatory; and  the  faid  fri/Z/Vzw  Baird  upon  his  the  faid  George'^  fo 
taking  the  faid  John  Delafield  into  partnerfliip  aforefaid,  was  con- 
tinued in  his  faid  office  of  broad-clerk  at  the  faid  brewhonfr,  ar.d 
in  the  faid  brewery  bufinefs  fo  carried  on  at  the  faid  brewhoufe 
and  prcmifes  from  thence  until  the  ift  day  of  September  in  the 
year   of  our  Lord  177c,    (to  wit)  at  London  aforefaid  in  the 
parifli  and  ward  aforefaid,    and  was   not  ever  durinjtr  that  time 
difcharged  from  his  faid  ouice  by  the  faid  George  Wright  and 
Jokn  Delafield,  or  either  of  them ;  and  which  faid  continuance  of 
the  faid  Jvilliam  in  his  faid  office  is  the  faid  quitting  the  fervice 
©f  the  faid  George  by  the  faid  William  and  entering  into  the  fer- 
vice 
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vice  of  the  faid  George  and  John  Delafidd  mentioned  in  the 
faid  plea  of  the  faid  John  Rufjell;  and  the  faid  George  further 
faith,  that  the  faid  Tvilliam^  after  the  faid  George  had  fo  taken 
the  faid  John  Delajield  into  partnerfhip  as  aforefaid,  and  while 
the  faid  IVtlliam  fo  continued  in  his  faid  office  of  broad-clerk  of  .     . 

the  faid  brewhoufe  as  aforefaid,    (to  wit)   on  the   19th  day  of  Breach  •ftht 
Augujl  in  the  year  of  our  Loid  1772,  at  London  aforefaid  in  ^he^^"^"thae 
parifh  and  ward  aforefaid,  received  in  his  faid  office  a  large  funti  of  the  broad- 
money,  (to  wit)  the  fum  of  147/.   i3f.  on  account  of  the  faid  cltrk rcceive4 
George  and  his  iaid  partner,  and  was  afterwards,  (to  wit)  on  the  "JJ^SHi^', 
fame  day  and  year  laft  aforefaid,  at  London  aforefaid  in  the  parifh  Jccoun^,  Md 
and  ward  aforefaid,  requeded  by  the  faid  George  to  pay  the  fame  <i»d  notiQ- .  . 
to  the  faid  George  and  John  Dtlafield,  yet  the  faid  IVilliam  did  «<>«»«  for  a«4 

,         ,        o  w^      .  ./        »    /  pay  thr  fame 

not,  when  he  was  10  required,  pay  or  caule  to  be  paid,  nor  ^  the  partr 
hath  he  at  any  time  or  times  hitherto  paid  or  caufed  to  be  paid  nert. 
the  faid  fum  of  money  fo  by  him  received  as  aforefaid,  or  any 
part  thereof,  into  the  hands  of  the  faid  George  and  John  Difa- 
jieldy  or  either  of  them,  but  then  and  there  wholly  refufed  and 
iiegleflcd  fo  to  do,  contrary  to  the  form  and  effetl  of  the  faid 
condition ;  and  this  he  is  ready  to  verify :  wherefore  he  prays 
judgment  and  his  faid  debt  together  with  his  damages  on  occafioo 
of  the  detaining  thereof  to  be  adjudged  to  him,  (3c. 

John  Burland. 

And  the  faid  John  as  to  the  faid  plea  of  the  faid  George^  by  Dcfflurrer, 
him  above  in  reply  pleaded  to  the  faid  plea  of  the  faid  John  by 
him  laftly  above  pleaded,  faith,  that  the  faid  replication  and 
the  matters  therein  contained  are  not  fufficient  in  law  for  iht 
faid  George  to  have  or  maintain  his  faid  a£lion  againfl  him  the 
faid  John^  to  which  faid  replication,  in  manner  the  fame  is  above 
pleaded,  the  faid  John  is  not  under  any  neceflity  nor  obliged  by 
the  law  of  the  land  to  anfwer;  and  this  \.\\c{a\A  John  is  read^ 
to  verify:  wherefore  for  want  of  a  fufficient  replication  in  this 
behalf,  the  i^iA  John  prays  judgment,  and  that  the  faid  G^^r^tf 
may  be  barred  from  having  or  maintaining  his  aforefaid  a£lioa 
thereof  againft  him,  6?r. 

George  Hill. 

And  the  faid  George  fays,  that  the  faid  plea  of  him  above  Jwnderta 
pleaded  in  reply  to  the  faid  plea  of  the  {d!iAJohn,  by  him  above  *«"*»*"«'• 
iecondly  pleaded  in  bar,  and  the  matters  therein  contained  arc 
fufficient  in  law  for  the  faid  George  to  have  his  aforefaid  a3ion 
thereof  maintained  againft  him  the  faid  John;  which  faid  repli- 
cation,  and  the  matters  therein  contained,  he  the  faid  George  is 
ready  to  verify  and  prove  as  the  court  here  (hall  order:  where- 
fore inafmuch  as  the  faid  John  hath  not  anfwered  the  matters 
contained  in  the  faid  replication,  nor  any  wife  denied  the  feme, 

M  M  4  but 
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but  hath  altogether  refufed  to  admit  the  verification  thereof,  he 

the  faid  George  prays  judgment  and  his  debt  aforcfaid  together 

with  his  damages  by  him  f  uflained  by  reafon  of  the  detention  of 

CurUisM-     that  debt  to  be  adjudged  to  him,  &r.     But  becaufe  the  juftices 

^W^upoB  j^gre  will  advife   amongfl  themfelves  what  judgment  is  to  be 

''*""'  given  in  the  premifes,  concerning  which  the  parties  aforei'aid 

have  put  themfelves  on  the  judgment  of  the  court  here  before 

they  give  judgment  thereupon,   day  is  therefore  given  to  the 

parties  aforefaul  here,  until  in  fifteen  days  of  Saint  Martin  to  hear 

judgment  thereupon,  becaufe  that  the  faid  juftices  here  are  not 

Venire  iwwi-   yet  fully  advifed  thereon,   &c.     And  to  try  the  faid  ilTue  above 

^a  to  try       joined  between  the  faid  parties  to  be  tried  by  the  country,  the 

"^  fheriffs  are  commanded  that  they  caufe  to  come  here  in  fifteen 

days  of  Saint  Martin  aforefaid,  twelve,  £7f .  by  whom,  £?r.  and 

who  neither,  &c.  to  recognize,   (3c.  becaufe  as  well,  £?c.  the 

fame  day  is  given  to  the  parties  here,  Qc. 

Aftortftate         Pebt  upon  an  obligation  dated  the  13th  day  of  July  1771. 

of  the  plead-  yj^g  defendant  prayed  oyer  of  the  obligation  and  condi-ion, 
which  are  both  above  fct  forth  verbatim,  iflt  He  pleads  «(?« 
ejl  Jailum^  (which  is  at  prefcnt  out  of  the  cafe.)  2dly,  Tliat  the 
plaintifiF  Wright  the  obligee  ought  to  be  barred,  becaufe  he  [the 
defendant]  fays  that  Wright  on  the  faid  1 3th  day  of  July  cxcr- 
cifed  and  carried  on  in  his  own  name  only  the  trade  of  a  brewer, 
from  that  da)^  until  the  26lh  day  of  December  following,  and  no 
longer ;  and  that  the  fervicc  of  a  broad-clzri:  in  the  condition 
mentioned,  was  intended  to  be  executed  by  the  faid  WiRiam 
Baird  to  the  faid  plaintiff  in  his  trade  of  a  brewer,  }[o  carried  on 
by  him  on  his  czin  account  only ;  and  that  the  plaintiff  on  the 
faid  26th  day  of  December  cnicrcd  into  partnerfhip  with  one  John 
Delafielelf  and  carried  on  the  trade  fioni  thence  hitherto  in  their 
joint  names;  tliat  IVilluun  Baird  on  the  13th  day  o{  Ji[!\  1771 
entered  into  the  feryi^^e  of  ff'right  and  contiiuicd  with  liim 
therein  from  thence  until  he  entered  into  partncrfhip  witli  D(la» 
field  the  faid  26:h  day  of  December^  when  Baird  quitted  the  fervice 
of  Wright  in  the  bufinefs  parried  on  hy  him  alone ^  and  after- 
wards on  the  fame  day  entered  into  the  fervice  of  Wnght  and 
Delafield  in  their  partnerlhip  trade;  and  that  during  all  ihe  time 
that  i?^/r</ continued  in  the  fervicc  of  Wtiglu  dXonc^  \\t\Baird^\ 
did  duly,  faithfully  and  honcftly,  according  to  the  beU  of  hi* 
(kill  and  knowledge,  perform  the  condition  of  the  bond  to  the 
faid  Wright f  as  the  fame  is  above  fei  forth. 

The  plaintiff  replies,  admitting  the  fafts  laft  above  ftated, 
and  further  fays,  that  upon  his  taking  Dtlafield  into  partnerfiiip, 
Baird  w'^s  continued  broad-clerk  from  thence  until  the  ift  day 
of  September  J772,  and  was  not  difcharged  by  Wright  and  Dela- 

fields 
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^eld  or  either  of  them,  and  which  faid  continuance  of  Baird  iii 
his  office  is  the  faid  quitting  the  fervice  of  Wright  and  entering 
into  the  fervice  of  ^Fn^A/  and  D<f/fl^tfW  mentioned  in  the  defend- 
ant's plea;  and  that  JJair^  afterward,  on  the  19th  day  of  Augujl 
1772,  received  in  his  {aid  office  147/.  13J.  on  account  of 
Wright  and  his  partner,  and  was  requelted  by  Wright  to  pay  the 
fame  to  him  and  Ddaficldy  but  that  Baird  had  not  paid  the  fame 
to  them  or  either  of  them,  but  has  negle£lcd  fo  to  do. 

The  defendant  having  demurred  to  the  replication,  and  the  Jj^^"^^Ji 
plaintiff  joined  in  demurrer,  this  cafe  was  argued  in  this  term  itaoirTiubU 
by  Serjeant  Hill  for  the  defendant,  and  Serjeant  Burland  for  the  pi"  within 

plaintiff.  Che  meaning 

r  cf  an  order  for 

ciine. 

Serjeant  Hill  for  the  defendant — I  am  to  contend  that  Baird  »  Black.  Rep. 
has  performed  the  condition  of  the  bond,  and  that  the  breach  9*3'3 
afligned  by  the  plaintiff  in  his  replication  is  no  breach  thereof  ia 
point  of  law. 

It  is  admitted  by  the  pleadings,  that  from  the  time  of  the  execu- 
tion of  the  bond,  the  13th  ol  July  1771,  until  the  26th  of  Decern* 
ber  following  the  plaintiff  carried  on  the  bufiuefs  alone^  and  that 
during  that  time  naird  fcrvcd  him  as  his  broad-dtrk  juftly  and 
truly,  according  to  the  condition  of  the  bond  given  to  the  plain- 
tiff Wright  [only]  by  Baird  and  his  two  friends,  who  were 
bound  with  him  to  ferve  Wright  whilft  he  carried  on  the  bufineft 

alone  and  not  in  partnerfliip  with  any  other  perfon. It  alfo 

appears  and  is  admitted  by  the  pleadings,  that  on  the  26th  day 
of  Decanber  1771,  the  plaintiff  J^r/VA/f  took  Ddafidd  as  a  partner 
into  the  brewery  bufinefs,  and  that  Baird  continued  to  ferve 
them  in  the  partnerfhip;  and  it  is  alleged  as  a  breach  of  the 
condition,  that  after  Wright  had  fo  taken  Ddafidd  into  partner- 
fhip, Baird^  while  he  continued  brcad-ckrk  to  them,  received 
147/.  13J.  on  acpount  of  Wright  and  his  partner ^  which  he 
{Baird,  upon  reqncft)  refufcd  and  negleftcd  to  pay  to  them  or 
either  of  ihem.  Suppofing  this  allegation  to  be  true,  it  is  not 
a  breach  within  the  condition  of  this  bond,  efpecially  in  the 
cafe  of  an  aftion  againft  one  of  ihit  fureties  as  this  is.  And  the 
reafoning  in  the  cafe  of  Lord  Arlington  vcrfus  Merri^ie,  2  Saund. 
411,  412,  6?r.  is  very  applicable  to  the  prefont  cafe;  Merrichi 
was  furcty  iox  fix  months  for  Jt^niins  cfcputy-pofl mailer,  in  a 
bond  to  Lord  Arlington  poftmafter-gcneral,  and  a  breach  of  the 
condition  after  thejix  months  being  affigned  it  was  held  ill,  be- 
caufe  Merncke  was  only  bound  as  furety  for  Jenkins  for  fix 
months  and  no  longer.  In  the  cafe  at  bar,  although  Rujfell  was 
bound  for  an  indefinite  time  as  furety  for  Baird  while  ne  con- 
tinued iroad'derk  to  Wright  aloue,  yet  he   was  npt  bound  at 

liirety 
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furcty  for  Baird  while  he  was  broad -cUrk  for  Wright  and  Delajteld 
in  partnerQiip;  fo  the  breach  aiTigued  is  not  within  the  condition- 
In  the  cafe  oi  Stoughton  verfus  Day,  StyU  18.  cited  by  Twif, 
den  J.  2  Saund.  414.  by  the  name  of  Horton  and  Day,  where, 
in  the  condition  of  a  bond  it  was  recited  that  a  IherilF  had  ap- 
pointed  the  defendant  bailiff  of  a  hundred  within  his  county,  if 
therefore  the  defendant  Jhall  duly  execute  ail  warrants  to  him 
dneded,  that  tnen^  &c.  it  was  adjudged  that  the  words  all  itmu 
rants  (hall  be  intended  only  all  warrants  which  (hould  be  direfled 
to  the  defendant  as  bailiff  of  the  faid  hundred,  and  no  other  war- 
rants.  So  in  the  prefcnt  cafe  it  is  recited  in  the  condition,  tliat 
whereas  William  Baird  having^  contraBed  dnd  agreed  with  the 
plaintiff  George  Wright  to  live  with  and  continue  to  Jerve  htm  in 
the  capacity  or  Jlation  of  a  broad-clerL  Now  the  condition, 
Wc'  is  fucn,  that  if,  E3c.  it  clearly  appears  from  hence  that  die 
defendant  Rvffell  was  only  furcty  for  Baird  while  he  continued 

broad-clerk  to  Wright  alone,  and  no  longer. Simpfon  verfus 

Field,  fecond  cafes  in  Canc\  22,  where  ^furcty  is  not  liable  at 
law  he  (hall  not  be  made  liable  in  equity. 

It  is  averred  by  the  defendant  in  his  plea  in  bar^  that  the  fer. 
vic6  of  a  broad'CUrk  in  the  condition  mentioned,  was  meant  and 
intended  to  be  executed  and  performed  by  the  faid  Wilham  Baird 
to  the  faid  George  Wright  in  the  faid  trade  of  a  brewer,  carried 
on  by  the  faid  George  Wright  only,  and  on  his  own  account, 
and  not  in  partner  (hip  with  any  other  perfon  ;  this  averment  is 
traverfable,  and  not  being  denied  by  the  plaintiff  in  his  repli- 
cation, muft  be  taken  to  be  admitted  and  confeffed  by  him  to  be 
true.  That  the  intent  of  a  man  lies  in  averment,  and  fo  may  be 
travcrfed,  Brooke  tit.  Averment,  pL  50.  1  Salk.  196.  Gnjiik 
verfus  Harrifon.  4  Mod^  249.  S.  c. 


Serjeant  Bur  land  for  the  plaintiff ^The  breach  afligned  is, 

that  after  the  plaintiff  Wright  had  taken  Delafidd  into  panner- 
iliip,  Baird  while  he  continued  broad-clerk  to  them  rccei%'cd 
147/.  135.  on  account  oi  Wright  and  his  partner,  which  he 
(Baird,  upon  requcfl)  rcfufed  and  neglefted  to  pav  to  them,  or 
either  of  them;  this  is  admitted  to  be  true  by  the  demurrer, 
and  now  it  is  made  a  qucAion  whether  it  is  a  breach  of  the 
condition. 


The  condition  is,  that  Baird {hM  be  jud  and  true  to  Wright  iq 
all  things  relative  to  the  bu(incls,  and  (hall  no  ways  wrongtully 
detain,  embezzle  or  purloin  any  money,  goods,  tfc.  of  or  belonginf 
to  Wright :  it  is  conteffed  that  Baird  has  detained  and  embezzko 
money  belonging  to  Wright  ?ix\d  his  partner,  therefore  he  has  cer* 
t*:inlv  detained  and  embezzled /S^w^  money  of  and  bclon|[ing  to 
6  Wright; 
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Wright;  this  appeared  to  me  at  firft  view,  in  fo  ftrong  a  light  to  be 
a  breach  of  tJie  condition,  that  I  could  not  well  conceive  what 
could  be  faifi  to  the  contrary.  My  Brother  Hill  makes  a  diflFetence 
between  £azr^ and  \mfureties :  but  in  truth  there  is  no  difference, 
for  whatever  would  be  a  breach  of  the  condition  as  to  JSairJ^ 
would  certainly  be  a  breach  as  to  the  defendant  7?i^// his yir^/y— 
After  the  partnerftiip  commenced  Bdird  continued  in  the  fervicc 
of  Wright  as  well  as  his  partner,  which  the  demurrer  admits, 
and  that  he  has  embezzled  the  money  of  Wright  as  well  as  his 
partner,  therefore  the  breach  is  well  afligned. 

The  cafe  of  Lord  Arlington  verfus  Merrick^s  2  Sannd.  ^i\. 
was  confined  to  fix  months ;  and  is  not  like  the  prefent  cafe 
wherein  the  time  is  indefinite. 

Serjeant  Hill  was  about  to  reply ;  but  without  hearing  hifii 
the  whole  court  were  of  opinion  for  bis  client  th^  defendant.* 

Curia — ^The  faSs  upon  the  pleadings  are,  that  Wright  frorti 
the  13th  day  of  July  1774*  until  ihfe  fc6th  day^f  Dccemter  fol- 
lowing, carried  on  the  bufincfs  aloni  and  during  that  time  took 
and  employed  Baird  as  his  broad-cUrk^  an  office  of  great  truft  in 
the  receipt  and  payment  of  money  within  and  without  doors ; 
two  friends  became  bound  for  his  honefly,  and  that  he  (halt 
render  a  true  and  juft  account  to  Wright:  who  afterwards  with- 
out the  knowledge  or  interventibn  of  iha  fur eties  takes  a  partner 
into  the  brewhoufe ;  Baird  continued  to  be  employed  in  the 
fame  bufinefs  for  the  partners,  in  which  he  had  before  been  em- 
ployed bv  Wright  alone ;  and  during  his  continuance  in  the 
fcrvice  ot  the  partners,  he  received  money  belonging  to  them  in 
partnerfliip,  and  did  not  account  for  tnat  mdney  to  them  or 
either  of  them,  and  thereupon  the  (juellion  is,  whether  this  is  a 
breach  of  the  condition  ? 

It  IS  truly  faid  that  the  defendant  [theyi/r^/y]  ought  not  to 
be  bound  beyond  the  fcope  of  his  engagement,  which  was  to  be 
anfwerabl^  for  the  fidelity  oi  Baird  to  Wright  only,  not  to  Wright 
^nd  any  other  perfon  or  perfons.  The  cafes  cited  for  the  de- 
fendant are  appofite,  that  of  the  poft. office  in  zSaund.  411.  is 
very  near  the  prefent,  and   fo  is  the  cafe  of  the  iheriff's  bailiff 

there  cited  by  Twifdcn. Courts  of  equity  are  favourable  to 

Jurctits^  for  where  they  arc  not  llritily  bound  at  law,  a  court  of 
equity  will  not  bind  them. 

The  defendant  Rujfdl  engaged  for  Baird*&  faithful  fervicc  to 
Wright ;  when  Wright  took  in  a  partner  there  was  an  end  of 
^  obligatipq  \  the  condition  is  confined  to  Wright  only,  and 

the 
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the  breach  afligned  is  for  non-payment  of  the  money  to  Wright 
s^nd  DelafieU,  or  cither  of  them,  which  is  not  within  the  con. 
dition.  The  defendant  Rvjfell  and  the  other  /wrrfy  might  have 
confidence  in  IVrigkty  that  he  would  be  careful  with  refpeft  to 
the  conduQ  of  Baird  in  his  office  of  broad-clerk,  which  they 
might  not  have  in  any  partner  with  Wright;  and  for  any  thing 
that  appears  to  the  court,  the  defendant  Rujfdl  had  no  con- 
ception of  being  engaged  for  Baird*s  fidelity  to  any  other  perfon 
befidcs  Wright. 

The  defendant's  plea  is  well  pleaded ;  for  the  rule  is,  when 
the  defendant  craves  and  fets  out  the  oyer  of  the  condition,  to 
plead  generally  the  performance  thereof;  this  is  a  good  bar  to  a 
common  intent,  until  the  plaintiff  replies  and  alleges  a  breach 
within  the  condition  of  the  bond,  which  he  has  not  done  in  this 
cafe,  and  therefore  judgment  muft  be  entered  for  the  defendant. 
Whereupon  Serjeant  Burland  moved  for  a  few  days*  time  to  con* 
fider  whether  he  would  not  amend  the  replication  upon  payment 
pf  cods,  which  was  granted;  fo  judgment  was  pronounced  nifi^ 
(?c.  by  the  whole  court ;  I  never  heard  that  this  matter  was 
ftirred  again,  fo  fuppofe  the  defendant  had  his  judgment. 
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Tyflen  Efquire  demandant,  verfus  Clarke  tenant. 

The  trial  at  the  bar  of  the  C  B.  in  a  writ  of  right  patent, 

JPRANCIS  JOHN  TYSSEN  Efq.  brought  his  a;nV  » Blacks Re^ 

of  right  againft  George  Clarke  and  demanded  certain  mef-  H** 
fuages,  lands  and  tenements  in  the  parifli  of  Saint  John^ 
Hackney^  in  the  county  of  Middle/ex  ;  the  tenant  by  his  plea  put 
himfelf  upon  the  Grand  Assize,  and  the  mife  being  joined 
upon  the  mere  rights  this  caufe  came  on  to  be  tried  on  JVednef 
day  the  4th  day  of  May  in  this  term,  before  the  Lord  Chief 
Justice  De  Grey  and  tlie  reft  of  the  Lords  the  Judges  of 
THE  Court  of  the  Bench  at  Weflminjler,  by  the  Grand 
Assize,  fviz.j  James  Efdaile^  James  iiodges,  Phihp  Dyot^  George 
Mercer^  John  Ivaljordy  knts.  John  Spiller^  Gerrara  Hozvard^  Cad^ 
walla derCoker^  Roger  Griffin^  Jofeph  Keeling,  Thomas  Cog^an,  Lo» 
max  Ryder,  IVtlham  Addington^  Thomas  Parry,  Charles^hepherd, 
and  Thomas  Lockwood  Efqrs.  who  fcverally  made  the  following 
oath,  fviz.)  "  I  Sir  James  Efdaile  do  fwear  that  I  will  fay  the  Lit.fed; 
•'  truth  whether  George  Clarke  hath  more  mere  right  to  hold  the  5«4* 
*•  tenements  which  Francis  John  Tyjfen  Efq.  demands  againft 
"  him  by  his  writ  of  right,  or  the  faid  Francis  John  Tyjfen  to 
*•  have  them  as  he  demamleth,  and  for  nothing  to  lett  to  iay  the 
"  truth,  fo  help  me  GOD.*' 

Thefe  fixteen  recognitors  of  the  Grand  Assize  being  all 
fworn,  Henry  Fothergill  Efq.  fecondary  to  William  Mainwaring 
Efq.  chief  prothonotary  of  the  court  read  the  pleadings,  which 
are  inrolled  amongft  the  pleas  of  land  of  the  term  of  the 
Holy  Trinity  in  the  thirteenth  year  of  his  prefcnt  Majefly's 
reign,  in  the  439th  Roll. 

Walker. 
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Walker  the  junior  ferjeant,  of  counfel  for  the  tenant,  having 
opened  the  pleadings,  Davy  the  King's  fecond  ferjeant  opened 
the  tenant's  ri^ht  and  title  to  hold  the  tenements  in  quefiion  to 
him  and  his  heirs  to  the  following  efie^. 

Serjeant  Davy  for  the  tenant — ^The  demandant  alleges  in  his 
coont,  that  his  father  Francis  T\Jfcn  Efq.  was  feifed  of  the  tene^ 
ments  in  queftion  in  his  dtmefne  as  iff  f^^  and  right  within  /^jr(y 
years  laft  paft,  and  that  from  Franas  his  father  the  ri^ht  de- 
fccnded  to  him,  and  therefore  he  now  calls  upon  ray  client  the 
tenant  to  (hew  his  right  and  title  to  hold  the  tenements  in  fee. 

In  the  years  1705  and  1706  Francis  Ty/fm  Efq.  grandfather  of 
the  demandant,  being  feifed  in  fee  of  the  manor  of  Hackney  ^  com- 
monly called  the  Lord's  Hold^  and  Sir  Edward  Nortkey  Km. 
(then  attorney-general  to  Queen  Ann)  being  fteward  of  the 
courts  of  the  manor,  iffiied  a  precept  under  his  hand  and  feal 
dire£led  to  certain  cuftomary  tenants  of  the  manor,  in  the  nature 
of  a  writ  of  ad  auod  damnum^  commanding  them  to  go  to  the 
wafte  ground  ot  the  manor  near  to  the  melfuage  of  one  Thdntas 
Flanders  at  Slamford'hill  within  the  manor,  and  there  to  view 
and  fet  out,  by  metes  and  bounds,  how  much  of  that  wa^ 
ground  might  be  inclofed  to  be  holden  artd  enjoyed  by  the  (aid 
ihoraas  Flanders,  to  his  own  proper  ufe^  with  the  confent  of  the 
lord  of  the  manor,  and  without  prejudice  to  the  tenants  thereof, 
or  of  any  others  the  Queen's  liege  fubjefts  paffing  by  that  way ; 
this  precept  was  iffiied  by  the  (leward  on  the  iith  day  of  re- 
bruary  1705,  direfted  as  I  have  mentioned;  accordingly,  fcvcn 
cuftomary  tenants  of  the  manor  having  been  at  the  wyie  ground 
near  the  meffuage  of  Thomas  Flanders^  and  viewed  the  fame, 
afterwards  at  a  court-leet  and  general  court-baron  of  the  manor 
held  on  the  28th  day  of  Aftf  rcX  1706,  made  their  return  to  the 
precept y  (viz.)  that  they  went  to  the  wafle  ground  near  the  dwel* 
ling-houfe  of  Thomas  Flanders  at  StamJord-hxU  within  the  manor, 
and  there  did  view  and  fee,  and  by  metes  and  bounds  fet  out 
how  much  of  the  zcafle  ground  Thomas  Flanders  might  inclofe 
for  his  own  ufe,  with  leave  of  the  lord  of  the  manor,  and  with 
the  confent  of  the  cuftomary  tenants  of  the  manor,  and  the  di- 
menfions  thereof,  but  that  Mr.  Flanders  was  to  maintain  the 
water-courfe  which  is  by  the  foot-path  fide;  and  that  Mr.  Flan^ 
ders  nor  his  heirs  nor  ajfigns,  (bould  not  build  any  thing^al  ihc 
north  end  within  the  breadth  of  the  houfe  that  Mr.  Flanders 
then  dwelt  in,  or  rented  of  one  Mr.  Hal/led^  that  might  be  a 
foreftalling  or  prejudice  to  the  fame,  without  the  confent  of  Mr. 
HalJUd  or  his  heirs  or  (iffigns^  and  thus  [they  retumedl  it  might 
be  done  without  prejudice  to  the  lord  of  the  manor  or  the  tenanii 
of  the  lame,  or  any  of  the  Queen's  liege  fubje£ls  paifihg  that 

way, 
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way,  and  this  they  judged  to  be  a  true  return  of  the  precept  to 
them  direcled.  This  is  figncd  by  all  the  tenants  who  macie  the 
return,  and  bv  Sir  Edward  Northey  the  fteward  of  the  manor  with 
bis  own  hand. 

By  this  precept  and  the  return  thereof  it  appears  that  Thomas 
Flanders  had  a  grant  of  the  ground  in  fee,  ior  it  is  to  inquire 
how  much  of  the  wafie ground  might  be  inclofed,  to  be  held 
and  enjoyed  by  Thomas  Flanders  to  his  otun  proper  ufe:  and 
the  return  is,  that  he  may  inclofeyi^r  his  own  ufe  10  much,  fet 
out  by  metes  and  bounds,  and  that  neither  he  nor  his  liars  and 
ajpgns^  fliould  build  foand  fo,  which  words  **  heirs  andaffigns,'* 

filainly  (hew  that  he  had  a  fee^  and  that  Sir  Edward  Northey 
that  eminent  lawyer]  undcrftood  it  fo. — ^This  I  humbly  contend 
will.amount  to  a  proof  of  a  title  oxfexfin  in  fee  in  TfiO}nas  Flan^ 
ders^  out  oi  the  anceftor^  of  the  demandant,  and  that  his  father 
was  Tioij^fed  infte  yf\t\{\n  fixty^years  next  laft  pafled  before  the 
ifluing  lotxh  of  the  original  WTit. 

Having  opened  the  evidence  whereby  we  (hall  endeavour  to 
Qiew,  that  the  demandant's  anceftors  have  not  been  feifed  within 
fixty  years  ;  I  ihall  now  proceed  to  open  to  you  the  tenant's  right 
and  title. 

In  the  year  1736  one  Roger  Ofbaldeflon  an  attorney,  being  fcifei 
in  poITcflion  injee  of  the  tenements  in  queftiqn,  by  leafe  and  re* 
Uaje  of  the  24th  6?  25th  of  February  1736,  mortgaged  the  fame 
infu  to  John  Clarke  the  father  of  George  Clarke  the  tenant, 
[whofe  heir  he  is]  for  fccuring  the  fum  oi  1000/.  and  intercft,, 
which  deeds  were  properly  regiftered  ;  and  no  doubt  or  queftioa 
was  ever  made  by  the  lord  of  the  manor,  or  by  his  fteward  or  any  . 
other  perfon,  of  the  power  of  Ofbaldeflon  to  make  that  mortgage 
in  fee. 

Afterwards  the  intereft  due  upon  the  mortgage  not  being 
punflualiy  paid,  it  was  agreed  that  Mr.  Clarke  (the  father  of  the 
tenant)  ifaould  purchafe  of  Ofbaldeflon  the  equity  r>f  redemption 
in  fee:  accordingly,  by  indentures  oi  leafe  and  reUafe  of  the  13th 
£?  14th  q\  December  1742,  between  Roger  Ofbaldeflon  and  Sarah 
bis  wife  of  the  one  part,  and  the  faid  John  Clarke  of  the  other 
pan,  Ofbaldeflon  in  confideration  of  1280/.  which  was  then  owing 
and  due  for  principal  money  and  intereft,  and  of  220/.  more 
making  in  all  1500/.  releafed  the  equity  of  redemption  in  fee  of 
the  premifes  in  queftion  to  John  Llarke,  covenanted  to  levy  a 
fine  thereof  to  his  ufe  in  fee,  alio  that  the  tenements  were  fit*  e 
from  incumbrances,  and  were  onlv  fubjed  to  a  quit-rent  of 
10^*  p^r  annum^  paya'ble  to  the  lord  of  the  manor,  and  alfo  that  . 

he 
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he  liad  a  good  title  to  grant  and  convey  the  premifes  in^- 
JifhpU:  which  deeds  of  uafe  and  rtUaft  of  1742  were  alfo  pro- 
perlv  regiftered,  and  nO  doiibt  or  queftion  was  ever  made  by 
the  ford  of  the  manor,  his  fte\vard,  or  by  any  other  perfon  of  the 
power  of  OJbaldeJlon  to  make  that  conve)'atoce  in  fee. 

In  Michaelmas  term  in  the  fi,iteenth  year  of  King  Gforge  the 
fecond  ^ijine  was  accordingly  levied  between  John  Clarke  (th«f 
Jate  father  of  the  tenant)  plaintiff^  and  Roger  0/baldefton  and 
Sarah  his  wife  deforccams«  of  the  tenements  in  queftion  with 
proclamations  according  to  the  ftatute,  to  the  ufe  of  the  faid 

John  Clarke  and  his  heirs. — A  deed  poll  of  altornntent  was 

alfo  then  executed  by  OJhaldeJlon  and  all  the  other  perfons  in 
pofleiTion  of  the  premilcs  in  queftion*  whereby  they  aiiomed 
tenants  to  John  Clarke,  who  entered  into  the  tenements  in  1742, 
and  continued  in  pofTeflion  till  1769,  when  he  died  feifed  thereof, 
Ivhereupon  George  Clarke  the  tenant,  his  fori  and  heir  entered 
and  has  been  in  pofTeflion  ever  fince,  and  now  is  feifed  in  fee: 
this  is  the  tenant  s  right  and  title,  which  will  be  proved,  and 
then  we  hope,  that  you  gentlemen  of  this  Grand  Assize  will 
find  a  verdi£l  for  the  tenant. 

The  evidence  for  the  tenant,  was  produced  and  proved  in  this 
order, 

ifl.  The  mortage  in  fee  (for  fecuring  icJOo/.  and  interejl)  by 
OJhaldeJlon  to  John  Qarkt  by  leafe  ofid  rdeafc  of  the  24  &  «5 
of  February  1736  was  provecl  and  read. 

2fl7y,  The  ledfe  dnd  releafe  of  the  13  £?  14  of  December  1742, 
whereby  OJbaldeJlon  releafcd  and  conveyed  to  John  Qarke  the 
equity  of  redemption  of  the  premifes  in  queftion  infee-JimpU  in 
confideration  of  1500/. 

^dly.  The  fine  by  OJbalJeJlon  and  his  wife  to  John  Clarke  with 
proclamations  was  admitted  by  the  counfel  for  the  demandanti 
and  that  by  virtue  thereof  John  Clarke  entered  and  became 
J^fed  in  fee,  that  he  died/eifed.  and  that  George  Clarke  the  tenant 
is  his  heir;  and  it  was  alfo  admitted  that  neither  did  FranaS 
Tyfen  the  father,  nor  Francis  John  Tyffen  his  fon  [the  detnandanil 
at  any  time  within  five  years  next  after  the  proclamations  had 
and  made,  purfue  his  title,  claim  or  intereft  in  or  to  the  lene* 
ments  in  queftion,  or  any  part  thereof  by  way  of  a£lion  or  law* 
ful  entry. 

4/AA',  The  deed  poll  executed  by  Ofbaldeflon  and  the  perfons 
inpoffefTion  dated  the  22d  o{  December  174ft,  thereby  thcyrf- 
torped  tenants  to  John  Clarke  was  proved  and  read. 
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5/i/r,  It  was  alfo  proved  by  feveral  witncfles  who  knew  join 
Clarke\  that  he  was  in  poflellion  and  received  the  rents  and  profits 
of  the  tenements  m  queflion  from  the  ye^r  174SS  until  his  deaths 
and  that  he  died  in  the  year  i  ^60. 

Sthly^  Then  Serjeant  Davy  called  upon  the  demandant  to  pro^ 
duce  the  book  or  court  rolls  of  the  manor  wherein  xht  precept 
and  return  [which  he  had  before  opened  and  ftated]  were  en** 
tered  ;  a  book  of  the  courts  of  the  manor  was  accordingly  pro- 
duced by  Mr.  IVall  the  fleward^  in  which  there  is  an  entry  of  a 
precept  iifued  by  the  fteward  of  the  couns  and  a  return  tnereto^ 
by  certain  cuftomary  tenants  of  the  manol*,  the  ten$r  whereof  is 
as  foilowcth,  which  was  read. 


'*  Manerium  de  Hack-"^  "  Curia  Vifus  Franci  Pl^gii  bdmimtRe^ 
*'  ney  Communiter^  I  "  gin  a  cum  Curid  Baron'  Genetedi 
*'  vocatuTk^  The  f  •'  Franafd  Tyjfen  Armigerii  &c.  &cw 
•*  Lord's  Hold*       J     "  28  A(artii  1706- 

^*  Edam  ad  hanc  Curiam  Homagium  pr^di3um  foper  Sacra^ 
**  metgiuni  Juum  prefentat  quaddam  aliud  Preceptum  gerentem  da^ 
**  turn  detitnv  oaavO  die  Januarii  ultimi  preteriti  per  prefatum 
•'  Senefchtdhmjub  manu  etfigillofuis  emanatum  et  quibujdam  CuJio» 
'•  mariisjenentibui  Manerii  predidi  dire3um,  precipiens  iis  ac* 
**  cedere  ad  Vaftum  Fundura  Manerii  prediih  propi  Meffuagium 
•*  Thomae  Flanders  apud  Stamford-Hill  infra  Manenum  pre- 
••  didum^    et  ibidem  ihtueri  et  per   metas  et  bundas  exponere 
•'  quantum  V'dHi  fundi  predifhinciudi  pqffit^  tenendum  et  gauden* 
•*  dum  per  drejfatum  Thomam  Flanders  ad  proprium  ufum  fuum 
•  *  cum^  conjenfu  Domini  Manerii  predidi  etjine  frejudicio  Tenentium 
•*  fjufdem^  aut  aliquorum  aliorUm  Legeorum  cU&te  Domini Regimt 
••  per  uiam  illam  tranfeuntium :  et  qu^d  ad  hanc  Curium  Septem 
••  teeuntes  cuftomarii  Manerii  prediai  quibus  preceptUm  predidum' 
"  diredumfmtfecerunt  Retornam  Pj  ecepti  predidi  in  hifce  An* 
"  glicanis  verbis  Jequentibus^   \\t.   Hackney  manor,  The  Lord's 
••  Hotd^     We  whole  names  are  here-under  written  being  cuftoi. 
*'  mary  tenants  of  the  faid  manor  *  near  the  dwell ing-hoafe  of  *  Were  ifeemg 
"  Thomas  Flanders,  at  Stamfvrd^hill  wiiliin  the  faid  manor,  and  wordi^nwnt- 
••  there  did  view  and  fee,  and  by  metes  and  bounds  fet  out  how  Ing,  butthu 
*'  much  of  the  faid  wafte ground  the  faid  Thomas  Flanders  may  in-  »» •"  J«** 
"  cioitfor  his  own  u/i  with  leave  of  the  lord  of  the  feid  itiatior,  JJe^SX    ' 
**  and  with  the  confent  of  us  cullomary  tenants  of  the  (aid  maru^r,  book. 
••  and  the  dimenfions  are  as  follow eth,   Cfofs  the  tommon  at  the 
*•  Jouth'Cnd  ten  rod  and  a  halL   the  weft  Jidc  by  the  foot-jbath  . 
•*  twenty-one  rody   and  the  north -end  is  Jive  rod ^  and  theeqfl^t 
**  is  twenty 'two  rod;  but  Mr.  Flanders  is  to  maintain  the  wa« 
'*  ter-courfe  which  is  by  the  foot-path  fide,  and  thai  Mr.  j^/an* 

Vol.  III.  N  N  .  "  Ari        ' 
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**  ders  nor  kis  heirs  nor  affigns  fhall  not  build  any-  thing^at  the 
^  north-end,  within  the  breadth  of  the  hoiife  (hat  Mr.  lUmJers 
^'  dwells  in  or  rents  of  Mr.  Hal/led  that  nunr  be  a  forellailing 
**  or  prejudice  to  the  fame,  without  the  confent  of  Mr.  Haljlm 
^*  or  nis  heirs  or  afTigns,  and  thus  it  may  be  done  without  pre- 
**  judice  to  the  lord  of  the  manor  or  the  tenants  of  the  fame,  or 
*•  any  of  the  Queen's  liege  fubjeSs  pafling  that  way;  and  this 
**  we  judge  to  be  a  true  return  of  this  ^^c^j^/ to  us  direQed, 
"  bearing  date  the  i  ith  day  of  February  1705,  and  in  the  fouitk 

*       '  idv    '        "      " 


••  year  of  the  reign  of  our  Sovereign  Lady  /inne  by  the. 
*'  of  Cod  Queen  of  England,  Scotland,  France  and  Ireland  dc* 
••  fender  ot  the  faith,  &c.  Jani.  Huiton—Tho.  Anden—Vw. 
*'  King — Richard  Toumjend — Edm.  Weft, — George  Taylor  [X] 
•*  Us  mark — Tho.  Perkins  [X]  his  mark." 

This  is  the  whole  of  the  tenant's  nght,  title  and  evidence  in 
fubftance  and  effe^,  and  here  Serjeant  Davy  rafted  his  cafe. 

Serjeant  Hill  for  the  demandant — '^Tht  precept  iflued  by  Sir 
£dward  Northey  in  1706,  in  the  nature  of^  a  ¥hrit  of  ddfuoi 
damnum,  clearly  proves  a  title  in  the  then  lord  of  the  msior  to 
the  inheritance  ot  the  wafie  which  is  the  Jcite  of  the  tenements 
in  queftidn,  and  n6  title  has  been  fliewn  to  take  the  iiiieritanoft 
olit  of  tlie  lord  of  the  mknor  above  60  years. 

The  anceftors  of  the  demandant  have  been  lords  of  the  manor 
of  Hackney  for  many  generations ;  Francis  his  grandfather  was 
lord  thereof  before  the  year  1700^  and  died  feifed  in  fee.  in  1710, 
-when  the  fame  defcended  to  Francis  Tyffen  his  eldeft  Ton  and 
heir  [and  father  of  the  demandant]  who  entered  and  died  fcifcd 
in  1717,  foon  after  whofe  death  the  manor  defcended  to  the  de- 
inandant,  who  was  his  pofthumous  and  only  fon. 

OJhaldeJlon  being  in  pofleffion  and  pretending  to  be  fcifed  in 

Jet  in  1736  makes  a  mortgage  to  the  tenant's  father,  and  after*, 

wards  in  1^42  Conveys  to  him  the  equity  of  redemption  m^; 

OJbaldeJlon  .was  onlv  a  tenant  for  years  to  the  demandant's  an- 

ceftor,  as  we  Ifaall  mew  to  you. 

It  has  been  the  ufage  and  cuRom  of  this  manor  for  the  lonls 
thereof  to  make  kafes  to  their  tenants  of  parcels  of  the  im^^ 
.  ground  for  the  terms  of  40.  50  or  60  y^ars,  and  previous  to  tbe 
^nting  fuch  teajes,  it  has  been  the  ufage  for  the  fteward  to 
ifTue  precepts^  Xvnt  that  which  hath  been  -produced,  tobquire 
in  the  nature  of  a  writ  of  ad  quod  damnum  whether  it  vroold  be 
imy  damage*  to  the  lord,  the  tenants,  or  the  fubjeft,  if  fuda 
.parcel  of  wafte  ihould  be  inclofed  for  tbe  lord  telct  a  kif 

ihatrf 
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tliereof  to  a  tenaint;  and  there  never  was  an  ioftance  of.  a  ^rgni 
oi  fuch  wa/ic  in  Jet* 

Upon  this  ufage  or  cuftom  the  precept  which  has  been  proved 
was  iflued  by  Sir  Edward  Nor  they  the  fteward;  in  confcquence 
whereof  a  Uafc  was  granted  by  the  lord  to  Thomas  Flanders  for 
fony.one  years,  who  entered  and  built  upon  the  xa^qfie  (the  pre- 
Biifes  in  queftion)  and  enjoyed  the  fame  until  tjao  or  ijzx* 
when  he  died ;  leading  a  widow  Catharine  Flanders^  and  fevcral 
brothers  or  nephews. 

Catharine  Flanders  took  adminiftration  to  her  late  hu(band, 
and  thereupon  became  intitled  to  the  leafehold  premifes,  took 
pofTeiTion  thereof  and  enjoyed  the  fame  as  perfonal  efiale  until 
per  death;  but  if  Thomas  Flanders  bad  died  feifed  injec  of  the 
tenements,  the  fame  would  have  gone  to  his  brother,^  and  not 
to  his  widow. 

Catharine  Flanders  made  her  will  dated  the  i2tb  i^yoi  Nomm-* 
ter  tjnGt  and  thereby  directed  the  premises  to  be  fold  by  her  exe« 
cutor  Roger  O/baldifion^  and  foon  afterwards  died ;  ine  rent  of 
los.  per  annum  appears  to  have  been  paid,  hy  Thomas  Flanders ^ 
by  his  widow,  and  by  OJbaldiJlon  hirofelf ;  fome  of  tbefe  pay* 
nieois  were  made  while  the  demandant  was  an  infant  and  a  war4 
of  the  cpurt  of  Chancery,  particularly  by  Catharine  the  widow  of 
Thomas  Flanders  whom  OJbaldeJlon  reprefents,  fo  that  i\^^finc 
had  no  operation  at  all,  the  parties  thereto  having  no  eftate  in 
ih«  lands  whereof  a  ^;k  could  be  levied,  it  was  a  nullity  and  a 
deceit  by  OJhiddeJlon. 

There  is  no  ground  or  reafon  to  fay  that  Flanders  or  OJbal<^ 
defion  ever  purchafed  the^^^,  if  he  had  Oiewnhis  title  deedto  Mr« 
John  Qarke^  it  would  have  appeared  that  he  was  only  poflefled 
of  a  term  for  years  under  the  lord  of  the  manor ;  it  (ztxti^  to  be 
a  direft  fraud  between  OJbaldeJlon  and  Clarke  the  father  of  the 
tenant;  it  is  not  material  whether  John  Clarke  wa$  a  purchafer 
for  a  valuable  confideration  without  notice  or  not,  (or  we  are 
now  upon  the  mere  right  in  a  court  of  law,  and  not  in  a  court  of 

equity. ^Tiie  evidence  for  the  den^andant.  was  then  gone  into 

as  follows. 

Abry  T^tn  fwom — I  am  the  firft  coufin  of  Francis  John  Txffen  " 
tkc  demandant  who  is  the  only  fon  of  Francis  Tyjfen  his  father^ 
late  lord  of  the  manor  of  IJackney^  who  died  about  the  year 
1717,  whom  I  knew  and  well  remember,  he  was  the  eldeft  fon 
of  the  demandant's  grand-father,  >ifho  was  lor^  of  the  n^inor  of 
Batkney^  and  died  about  the  year  1710  as  I  have  heard  9  the  de« 
\  was  born  after  the  death  of  his  father,  and  is  his  only  fon. 
N  N  a  My 
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Mr.  Wall  fworn-^I  have  been  ftc\rard  and  dcputy-ftcward  of 
this  manor  about  thirteen  years,  thefe  are  the  court4>ooks  of  the 
manor  whereby  it  appears,  that  the  demandant's  grand- father, 
and  himfelf  have  been  ]ord9  of  the  manor  of  tiacknty  ever 
fince  and  before  the  beginning  of  tiiis  century.* 

Mftf  JVall  was  about  to  prove  the  ufage  of  the  manor  (from 
entries  in  the  court-books)  for  the  fteward  of  the  court  for  the 
time  being  to  iffue  fuch  precepts  as  before  mentioned,  in  order 
for  the  lord  to  grant  Uafes  of  parcels  of  the  wafte  for  years,  and 
that  there  is  not  one  inftance  to  be  found  wherever  the  lord 
granted  a  fee;  but  Serjeant  Daty  obje3ed. 

That  fuch  evidence  of*  ufage  within  the  manor  is  not  admif* 
fible,  and  cannot  afie£l  the  prefent  queftion ;  for  if  the  lord  of 
the  manor  has  thought  fit  to  grant  a  ftt^  he  (hall  not  take  ad* 
vantage  of  a  cuftom  or  ufage  againft  his  own  grant;  for  what  I 
infill  upon  is,  that  we  have  given  fome  evidence  in  order  to  prove 
that  the  lord  granted  a  fee  to  Flanders  from  the  words  kan 
andaffigns  of  Flanders  in  ^^  precept  ifiued  by  Sit  Edward  Northej 
and  the  return  thereof  by  the  tenants  which  recites  the  precept. 

Lord  Chief  Juftice — You  have  only  produced  the  prrecept  of 
the  fteward  to  the  tenants  to  inquire,  &c.  and  their  return 
thereof,  you  have  not  produced  any  grant  of  a  fee  to  Tkowm 
Flanders, 

Serjeant  7)^17— What  I  humbly  infift  upon  is,  that  we  have 
given  evidence  in  order  for  the  (>rand  Assize  to prefume  thu 
the  lord  granted  an  cftate  in  fee  to  Thomas  Flanders,  and  that  the 
mere  right  is  with  the  tenant  to  hold  the  premifes  in  queftion; 
but  the  lord  fays,  •*  Whatever  grant  I  have  made  to  Flanders 
•*  yet  I  fay  there  is  a  cuflom  to  grant  only  lea/es  for  years." 

Serjeant  Hill  for  the  demandant — I  do  admit  that  if  my  Bro- 
ther Davy  had  produced  a  arant  in  fee  from  the  lord,  we  could 
not  have  encountered  that  by  this  cuftom  or  ufage,  but  the  evi- 
dence produced,  is  on\y  prefiimptive  evidence  ot  2l  grant  in  fx; 
I  will  prove  that  thefe  precepts  never  preceded  a  grant  in  fee, 
but  only  leafes  for  years. 

Serjeant  Davy — The  ohjeflion  is  not  anfwcred;  the  lord  hid 
a  right  to  grant  what  eftatc  he  thought  fit,  and  he  has  bcenoittof 
pofieffion  ever  fince  the  year  1706. 

'St'cX^^^f  ^"^^  ^^^^^  Juftice— From  the  year  1706  to  1736,  thcrcii 
a  ouiMr  to  °  Bot.any  certain  or  conclufive  evidence  eitheif  way,  Qn\y prefumplise 
frint  cvidtncw  * 
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'  f^dcnce;    I  liave  no  doubt  but  that  this  evidence  to  fliew  the  l-etfctwily,ii 
ufage  or  cuilom  is  admiflible.     In  1736  we  find  the  lord  out  of  ijnft  ai^ 
poUefTion,  but  how  the  polTeflion  was  from  1706  until  1736  jb^MweTi. 
doth  not  yet  appear.     In  1706  a  precept  is  ifluedi  and  the  tenants  ^"^!^y  • 
return  that  they  have  fet  out  the  metes  and  bounds  of  the  vraftt  ^'"'^"••J 
which  Thomas  Flanders  may  inclofe  iorhis  own  ufe,  with  leave  of 
the  lord  and  tenants,  and  which  will  not  be  prejudicial  to  the  lord^^ 
the  tenants  or  the  Queen's  fubie&s,  which  is  very  properly  faid 
to  be  like  a  writ  of  ad  quad  damnum:  but  this  is  not  a  grant  in 

fet;  I  deGre  to  be  underftood  not  to  mean  any  thing  againft  the 
weight  of  the  evidence  of  th^  frecept  and  return,  wherein  are 
the  words  Thonuis  Flanders  his  keirs  and  affigns,  but  the  lord's 
perm i (lion  and  the  tenants'  confent  that  Flanders  may  inclofe^ 
furely  does  not  amount  to  a  grant  in  fee;  we  muft  taic^  it,  that 
thu  precept  ifTued  in  confequencc  of  iome  cuftom,  and  this  evi- 
dence  now  offered  is  to  iliuilrate  that  cuftom;  if  the  cuftom  be 
proved  as  opened  it  will  not  be  conclufixK  evidence,  but  cer« 
tainly  it  is  admiflible. 

Gould  Juftice — I  am  of  a  different' opinion,  and  think  this  is 
not  now  competent  admiflible  evidence;  the  terms  of  the  return 
of  the  precept  are  "  that  neither  Thomas  Flanders  his  heirs  or 
**  ^Ifig^  ftiould  build  (b  and  fo ;"  di  freehold  was  intended  to  be 
granted  io  Flanders :  there  were  houfei  built  upon  the  ground 
before  the  deed  poll  of  attornment  in  1742,  which  is  evidence  that 
from  the  year  1706  there  has  been  an  enjoyment  by  Thomas 
Flanders  as  being  feifed  in  fee^  efpecially  when  confidered  toge- 
ther with  the  words  heirs  or  affifns  in  the  return  of  the  precept. 
If  we  were  in  the  cafe  of  an  geSment^  twenty  years  poifeflion 
would  be  a  fufficient  title  for  the  tenant;  the  pofleflion  of  the 
tenant  and  of  thofe  under  whom  he  claims  for  {i;Cty  years  is  the 
fame  thing  in  tbe  prefent  cafe;  it  is  not  pretended  that  the  lord 
could  not  grant  infee^  it  is  not  any  cuftom  that  gives  this  title, 
the  lord  or  the  manor  mijzht  as  well  grant  in  fee  as  for  vears; 
here  is  evidence,  in  my  opinion,  that  the  lord  granted  to  Flanders 
in  fee. 

Black/lone  Juftice-^I  agree  with  my  Lord  Chief  Juftice  that 
this  evidence  to  ftiew  the  ufage  or  cuftom  is  admiflible;  my 
Brother  Gould  fays  here  is  evidence  of  z grant  by  the  lord  of  the 
manor  to  Thomas  Flanders  infee^  if  it  had  been  fo  there  would 
have  been  an  end  of  the  matter,  but  this  iuftrument  of  the/r^- 
xept  and  the  nturn  is  on\y  prejumptive  evidence  of  z  grant:  the 
reftri£lion  that  Flanders^  his  heirs  and  affigns,  fiiall  not  build  fo 
and  fo  is  only  a  prefumption  of  a  grant  in  fee;  on  the  other  fide 
for  the  demandant,  they  want  to  fhew  a  prefumptive  evidence, 
(hst  ihie  grunt  was  of  a  term  for  years^  tliere  may  be  Iixch  fre/ump^ 
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Hvt  evidence  on  the  fide  oF  the  demandant,  and  it  ought  to  bd 
admitted. 

Nates  Juflice — I  am  of  opinion  with  my  Lord  and  Brother 
tlatkflone  that  the  evidence  now  offered  is  very  proper  and  ad- 
miflible;  my  Brother  Gould  objefls  that  this  is  letting  in  cvi- 
dence  contrary  to  a  grant  made  by  the  lord  to  Flanders  in  Jtt 
Upwards  of  fixty  years  before  the  ifTuing  of  tlie  demandant's 
writ ;  let  us  confider  what  the  evidence  is  th^t  the  tenant  has 
^ven,  it  is  nothing  more  than  evidence  that  the  lord  had  a 
power  bv  the  precept  and  the  return  thereof,  to  grant  to  Flanders 
and  his  neirs  it  he  fo  pleafed;  it  is  executory^  not  an  iEkua\ grant 
execuied,  here  is  nothing  to  Ihew  that  fuch  £ran£  was  ever  made 
or  compleated,  the  tenant  has  not  pretended  to  fet  up  any  foch 
grant:  nere  is  only  z  faint  prefumption  of  z  grant ,  as  it  appears 
to  me,  and  therefore  the  other  lide  may  give  evidence  of  a 
cuftom  to  the  contrary,  which  is  very  proper  to  be  admitted  in 
my  opinion. 

Gould  Jufiice — ^I  ground  my  opinion  upon  the  long  time  of 
poffcffion;  I  think  upwards  of  fixty  years*  pofleffion  in  this  cafe 
implies  a  good  title. 

Then  Mr.  Wall  the  Reward  was  examined.  He  produced 
feveral  court-books  of  the  manor,  wherein  are  'many  entries  of 
precepts  from  time  to  time  iffued  by  the  (lewards  of  the  manor 
for  tne  time  being,  commauding  the  tenants  to  fee,  inquite  and 
return  how  much  of  the  wa/le  the  lord  may  inclofe,  without 
prejudice  to  his  tenants  or  the  King's  fuhjefts;  and,  being  told 
by  the  court  he  might  refer  to  tlie  entries  in  the  Kooks,  Mr. 
Wall  read  many  entries  o{ precepts  and  returns  thereof,  and  pro- 
duced fome  Uajes  made  in  purfuance  of  fuch  precepts  and  returns, 
particularly  he  read  one  ot  thefe  precepts  and  returns  of  the  28th 
day  of  January  1703,  and"  then  produced  a /iffl^  granted  upon 
ih?x  precept  zr\i return  to  Thomas ^AJkew  for  thirty- two  years.— 
He  read  another  of  the  fame  kind  of  the  2ift  day  of  April  171^, 
ind  produced  a  leafe  in  confcqucnce  thereof,  to' one  Gamage  for 
years.  He  read  another  of  September  i66i>  and  a  leaje  fof  years 
made  in  confe^uence  thereof  to  one  Jerermah  French^  of  part  of 
the  tvqfte  for  him  to  inclofe,  build  upon,  and  make  imo  garden 
groii'nd  for  his  own  houfe. 

Lord  Chief  Juftice — ^Are  any  of  thefe  leafes  entered  in  ib« 
court  books  ? 

Mr.  Wall  the  fteward — No  my  lord.    He  then  read  another 
precept  and  return  of  the  x8th  day  of  April  1707,  and  a  leaJe  for 
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.  years  nade  in  purfuance  thereof  to  one  John  Qarke-^Kni  an- 
other of  the  fame  in  1706,  and  zka/i  to  fVUliam  Frartds  for  41 
years  at  aox,  per  unnii/x.^^ Another  of  the  like  in  the  year  1740. 
And  it  appeared  there  were  a  great  number  of  entries  of  other 
prtcebts  and  returns  of  the  fame  fort,  and  that  krfes  for  years 
nad  oeen  ufualiy  granted  in  purfuance  thereof — And  Mr.  Wall 
further  depofed,  that  he  cou)d  not  find  in  the  books  pf  the  manor 
One  entry  or  cafe  of  dt  grant  in  fee  by  the  lord. 

Thomas  Fojbrookt  was  called  to  fliew  that  the  prfemifes  in 

fueftion  were  ^^chatteUinterefi  of  Catharine  Flanders  the  widow  of 
liomas  Flanders. — He  depofed  that  he  knew  the  ground  in 
queftion  near  60  y^ars  ago,  that  when  he  firft  knew  it,  it  was 
wajk'ground^  he  thought  that  Thomas  Flanders  firil:  buift  fome 
little  noufes  upon  it,  who  died  between  50  and  60  years  ago, 
and  left  a  widow  whofe  name  was  Catharine,  to  whom,  he  be- 
lieved, the  houfes  belonged,  but  did  not  remtoibei*  that  Qie 
lived  in  any  of  them— ?That  he  knew  Roger  0/baidefton  who  built  . 
fome  of  the  houfes,  three  or  four  of  them ;  that  there  were  nt>, 
great  houfes  built  before  OJbaldefion  came  into  pofleflion,  that 
there  are  three  or  four  great  houfes,  and  three  or  four  fmall 
ones,  feven  in  all,  and  that  the  (on  of  Oflfaldejlon  told  him  the 
houfi^s  belonged  to  Mr.  Tyjffin  the  lord  of  the  manor ;  that  Tho^ 
mas  Flanders  left  a  brother,  and  three  or  four  nephews  and 
nieces,  and  that  Roger  0/bddefton  died  about  ten  years  ago. 

Charles  Gwilt,  produced  from  the  Ecclbfiaftical  Court  a  copy 
of  the  ad  of  that  court  to  prove  that  admniflration  of  the  per- 
fonal  eftate  of  Thomas  Flanders  was  granted  to  his  widow  Catha* 
rine^  which  was  read  in  evidence,  and  held  to  be  good  without 
producing  the  original  letters  of  adminiftration,  notice  having 
t>een  given  to  produce  the  letters  of  adminiftration. 

The  original  will  of  Catharine  Flanders  dated  12th  day  of  No* 
vernier  I726  was  produced  from  the  Ecclefiaftical  Court  and  read, 
whereby  flie  dire£ls  the  premifes  in  queftion  to  be  fold  to  make 
^ood  the  legacies,  and  makes  Roger  0/baldefion  and  A.  Bayly 
joint-executors,  but  by  a  codicil  [alio  produced]  revokes  A, 
Bayly  %  being  executor,  and  msikes  u/baldejion  fole  executor  and 
reuauary  legatee;  and  by  the  ail  of  the  Spiritual  Court  for  the 
ffrobate  of  the  will  it  appeared  that  OJbaldeJlon  was  the  Only  afting 
executor^ 

Samud  KiUier  produced  and  proved  fome  original  accounts 

taken  before  a  mafter  in  Chancery  between  1722  (3  1726  in  a 

•  ;caufe  of  Tyjfen  verfus  TyjTen  depending  there  when  the  demandant 

wasaninumtandai^arXof  that  court,  in\v*hich  account  the  re« 
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ceiver  chanres  himfclf  with  four  or  five  years  rent  recchrcd  of 
Catharine  Flanders^  and  twp  years  rent  after  1726  (when  flic 
died)  at  \os.  per  annum  for  the  premifes  in  queuion  tor  the  ufe 
of  the  demandant  then  an  infant  and  lord  of  the  manor  of  Hack^ 
ney:  and  that  after  tliat  time  the  ye?LrIy  rent  of  loi.  is  returned 
in  arrear. ' 

It  was  alfo  proved  that  Thomas  Flanders  had  ^  real  cftare  at 
Waltham^  and  that  foon  after  his  death  his  nephew  entered  and 
.    enjoyed  the  faipe. 

P^Hmm  ^-       William  OJbaldeJon,  the  fon  of  Alexander  Hill  OJbaldtfton  who 

SilSf^Mr^u'  y^^^"^  hnoi Roger  Ofialde/lqn,  hcin^  called  and  fworn,— dcpofcd 

piveno/a       that  h^  h^d  in  ius  hand  a  paper  writing  indorfed  '*  a  copy  of  a 

gntntlhhe^m  •«  dpiught  of  a  leafc  from  Franfis  Tyjftn  formerly  lord  of  the 

nMT  be  gW»  •*  n^anor,  to  Thomof  Flanders,  of  the' ground  in  queftion  for  41 

incTiden^  to  .'*  years." — —Another  draught  of  a  leafe  of  thp  like  tenor  which 

induce  a  pre-    ^as  found  amongft  the  writings  of  the  denundant  by  his  at- 

SlTmSrft  ^^^^y  ^^5  ^^^^  produced  by  Mr.  Danii  hi?  )ate  3ttorncy.— But 

leafe.1  Serjeant  Davy  obje£led  |hat  thefe  draughts  could  not,  be  read  in 

evidence;  for  that  no  proof  had  yet  been  given  io  the  court  that 

fuch  lea/e  or  lea&s  ev^  exifted,  ^hat  a  lea^  might  have  been  in 

contemplation  but  never  carried  into  execution;  that  there  is  a 

great  diflfeirence  between  a  draught  of  a  leaje  and  an  examined  copy 

thereof,  the  Jirjl  doth  not  prove  that  any  leaje  ever  exifted,  -but 

the  latter  is  lome  proof  that  a  IfoTe  did  once  exift,  and  mav  be 

read,  if  the  original  is  loft  ordeuroycd,  or  cannot  be  found;  fo 

be  infifted  the  draughts  gould  not  be  r^ad, 

Serjeant  Hdl  for  the  d^mai)daiit — Anfwered  that  fome  Uaji 
io*  Flanders  muft  have  once  exifteJ,  becaufe  it  l\ath  been  already 
proved  that  the  premifes  in  queftion  have  gone  from  Flanders  tg 
his  widow,  and  from  her  to  Roger  Oficddfjlon  in  a  courfe  as  a 
pcrfonal  eftate ;  that  rent  had  been  paid  for  it  tp  the  lord  of  the 
manor  as  for  a  leafehold;  that  one  draught  comei  from,  and  is 
found  amongl^  the  papers  of  Roger  Qfbalokjlon:  that  the  demand- 
ant being  a  pofthumous  phild,  and  his  deed$  and  writings  being  in 
the  court  of  Chancery,  there  is  a  prefumption  that  his  counterpart 
oftheleaje  may  be  loft;  that  taking  all  thefe  circumftanctfs  togc* 
ther,  here  is  a  reafonable  gfo.und  for  the  court  to  permit  ihofe  two 
draughts  to  be  read, 

Serjeant  Glynn  for  the  demandant  alfo — Anfwered  that  thcfc 
draughts  were  not  offered  as  an  evidence  to  eflablilh  a  iea/if  bu 
to  (hew  that  there  was  a  lea/e  in  contemplation,  and  that  there  is 
a  great  prefumption  that  the  premifes  in  queftion  are  lea/Hold,  and 
not  freehgld:  that  the  tenant  li^s  ovi\y  giwtn prefumftive  tyi^cs^c 
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of  a  grant  injee  by  the  lord  of  the  manor,  and  that  thefe  draughts 
agreeing  wtih  other  circumftances  already  proved  ought  to  be  read* 

Mr.  Gwilt  clerk  to  Mr.  Elderton  the  demandant's  attorney- 
proved  that  he  had  fearched  and  looked  over  every  deed  .of  the 
demandant  in  his  poflel&on,  in  the  room  where  he  keeps  the 
lame,  and  could  not  find  any  Uafe  to  Flanders. 

ScrjeantCr^yC  for  the  demandant — Anfwered  that  thefe  dravghts 
were  not  produced  and  offered  as  CQUclufive  evidence  of  a  Uafe^ 
but  infifted  they  were  admiflible  evidence  to  induce  zprefumplion 
that  a  Uafe  once  exifted ;  and  properly  encountered  the  title 
fnade  by  the  tenant,  which  was  no  more  than  a  title  by  prefump* 
tion ;  and  whether  the  evidence  is  (leight  or  ftrong  is  for  the  con. 
fideration  of  the  gentlemen  of  this  Grand  Assize,  and  therefore 
it  ought  to  go  to  themr 

Serjeant  Davy  in  reply — Said  that  his  objeCUon  was.  not  an* 
fwered ;  that  unlefs  thele  draughts  go  to  prove  that  fuch  a  lea/i 
.was  executed  and  once  exifted  they  are  no  evidence  at  all ;  that 
fearch  having  been  made  and  no  Uafe  to  be  found,  was  (if  any 
^hing)  rather  a  proof  than  no  Uafe  ever  exifted ;  that  when  . 
evidence  is  offered  of  a  deed  fuppofed  to  be  deftroyed  or  loft,  it 
as  neceflary,  i/f,  To  prove  that  fuch  deed  once  exifted,  2dly^ 
That  it  is  deftroyed  or  loft,  and  that  diligent  fearch  hath  been 
made  in  a  proper  place  or  places  and  it  cannot  be  found;  or 
2/dly^  Th^t  it  is  in  the  hands  of  your  adverfary,  ^yho  refufes  to 
produce  it  upon  notice  fo  to  do ;  after  having  done  this,  a  rea« 
,  fonable  prppf  may  be  given  of  a  copy  or  the  contents  of  fuch 
deed ;  a  draught  alone  doth  not  prove  that  a  deed  did  ever  exift, 
without  other  circumftances,  as  letters  between  the  parties,  in- 
/Iruaions  to  counfel,  &c.  &c.  fo  he  concluded  thefe  draughts 
ought  not  to  be  read. 

Lord  Chief  Juftice — ^The  tenant  claims  under  a  grant  from 
^he  lord  in  fee ^  and  has  only  produced  prefumptive  evidence 
thereof;  the  demandant  infifts  tnat  the  premifes  m  queftion  are 
pnly  Uafihold:  he  has  proved  that  rent  has  been  paid  for  the  , 
fame  as  upon  other  ixwi^^x  Uajes  which  have  been  produced  and 
read  by  the  fteward  of  the  court  of  the  manor ;  he  has  alfo 
proved  that  the  premifes  have  been  enjoyed  as  part  of  the  per» 
Jhnal  ejlate  of  ThonuLs  FUnders^  and  that  there  is  no  uifiance  to 
be  found  in  the  court  books  of  any  grant  of  a  fee  by  the  lord  in 
jconfequence  of  fuch  precepts  and  returns  thereof  as  have  been 
f-ead;  and  therefore  I  think  thefe  draughts  ought  to  be  read  as 
a  reafonable  prefumptive  evidence  that  there  may  have  been  fuch* 
^  kafe  as  ^s  once  exifting;  efpecially  as  fearch  has  bem  pro. 
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perly  made  for  a  /r^  among  the  lord's  dee<fs,  and  none  an  Be 
found.  The  reft  of  the  judges  were  of  the  fame  opinion,  fo  the 
draughts  of  kafes  to  Thomas  Flanders  for  41  years  were  read. 

Blackftone  Juftice — It -appears  in  evidence  that  Roger  OJhdU 
difton  was  thefole  executor  of  Catharine  Flanders^  and  refiduary 
legatee  of  her  perfonal  eftate,  apd  that  two  years  rent  was  paid 
after  her  death  ;  fo  that  rent  muft  have  been  paid  by  Roger  O/bal- . 
de/lon.  Here  both  fides  refted  tlie  evidence,  which  the  Lord 
Chief  Jufiice  fummed  up  to  the  following  effed. 

Lord  Chief  Juftice  De  Cffy— Gentlemen  of  this  G^and 
Assize  !  you  are  to  determine  this  qucftion  a.^  to  the  mere  right 
between  the  parties,  without  regarding  the  feifin  of  the  tdnani 
or  thofe  from  whom  he  claims  tor  any  time  lejs  than  fixiy  years, 
next  before  the  day  of  ifluing  the  demendani's  torit  sf  right 
which  was  the  20th  day  of  November  in  the  twelfth  year  of  his 
prefent  Majefty*s  reign  in  the  year  of  our  Lord  1771,  for  if  ihe 
tenant  or  thofe  under  whom  lie  claims  have  been  wrongfully 
/<ti/ed  in  pofief&on  for  lefs  time  than  60  years  that  is  not  Id  ba- 
the demandant  of  his  right. 

The  anceftor  of  Mr,  Tyjin  at  the  beginning  of  this  centurt 
was  lord  of  the  manor  ot  Hackney  ;  ,the  lord  of  a  manor  omy 
may  inclofe  as  much  of  the  tmfte  or  common  within  \m  manor  as 
he  pleafes,  leaving  fufficient  for  the  tenants ;  but  the  grantee 
of  a  lord  cannot  inclofe  any  part  of  the  wafte  or  eomrndn 
without  the  confent  of  the  tenants  of  the  manor  as  well 
^  as  the  lord ;  and  therefore,  you  fee  that  the  lord  of  this 
manor  has,  in  many  inftances,  procured  the  confent  of  the 
tenants  for  himfelf  and  thofe  to  whom  be  has  made  leafes  of 
p<3irt  of  the  toafte,  to  inclofe  the  fame  and  to  build  thereupon, 
as  hath  been  proved  to  you  from  the  many  entries^  of  precedts  to 
inquire,  &r.  in  the  nature  of  writs  of  ^  quod  damnum  and  toe  re- 
turnx  thereof,  and  from  leafes  made  in  eonfequence  thereof, 
which  have  been  produced  by  the  fteward  of  th;^  court  of  the 
manor  and  read  to  you. 

It  appears  that  this  ufage  has  prevailed  for  about  100  )'eirs; 
that  there  i*  a  return  of  one  of  thefe  preceMs  in  1706,  which 
fets  out  the  dimenfions  of  the  ground  in  queition  upon  the  diajk 
which  Thomas  Flanders  might  inclofe  and  enjoy yir  his  oiwn  uft, 
and  fays  that  lie  ftiould  maintain  a  certain  water-courfe,  and 
th«rc  neither  he,  his  heirs  or  affigns^  fliould  build  foand  (0,  as  is 
expreffed  in  the  return  which  hass  been  read  to  yott. 

It  appears  thai  Thomas  Flanders  was  in  poffijfiondhovt  60  ran 
»agO|  but  it  does  not  appear  that  he  had  ^ny  grant  in  fee  ot  the 

premifes 


Eastek  Tebbc  14  Gro.  in.  1774*  85S 

premife^  in  queftion  ;  thai  aftef  his  deaith  his  wife  took  adffini^ 
Juration  of  Yixi  perfonal  eJlaU^  enjoyed  the  j>remifes  and  paid  VOS4 
per  annum  rent  for  the  (amc  to  the  lord  of  the  manof  until  her 
death ;  that  (he  made  her  wiil^  and  O/buldtfton  fole  executof 
thereof  and  refiduary  legatee,  wherein  (he  gives  htm  power  to 
fell  tlie  premifes  in  ouellion  to  make  good  the  legacies  in  the. 
will  it  the  ptrfonal  ejiate  fhould  not  be  fufficient ;  that  0/baU 
dejlon  then  got  pofleflion  of  the  premifes  and  paid  the  rent  for 
a  year  or  two.  At  this  time  the  manor  had  defcended  two 
defcents  fince  the  year  1706,  for  the  demandant  was  bom  in 
1717. 

John  Clarke  (the  father  of  the  tetiant)  when  he  took  the  mort-^ 
gage  in  1730,  could  have  no  good  title  without  having  recoUrfe 
to  the  lord  of  the  manor,  from  whom  the  fame  muft  be  derived,, 
por  does  it  appear  that  he  made  any  inquiry  about  it —  la 

IV42  O/baldeJton  releafcd  the  equity  of  reoemptton  infee^  and  a 
^pnc  was  levied  by  him  and  his  wife  to  the  life  of  John  Garkc  in 
fee^  who  feems  to  have  taken  the  title  upon  the  length  of  pof« 
feflion,  for  there  is  not  the  Icaft  reference  to  any  title  of  yjt^/^^^^^ 
defton^  fo  that  there  is  a  ground  to  fuppofe  fome  fraud  in  him.  ^^^    ^'^^ 

George  Qarke  jthe  heir  of  John  Clarke  is  now  in  pofleflion,  ami^ 
the  queftion  for  you  to  try  is,  whether  you  fee  futncient  ground 
to  ^n^m^  that  in  the  year  1706,  or  thereabouts,  there  was  a 
grant  by  the  then  lora  of  the  manor  to  Thomas  Flanders  in  fee 
referving  a  quit-rent  ?  or  whether  there  was  only  a  U(^  to  him 
for  41  years  which  was  expired  in  1747,  or  thereabouts  ?  Ohc 
4>f  thefe  two  fafis  you  are  to  prefume^  for  there  is  nothing  more 
than  ^r^w^Ai/tf  evidence  on  either  fide. 

The  counfel  on  the  part  of  the  tenant  Mr.  Clarke  rely  oki 
thefe  circumftances,  viz.  that  the  tenants  of  the  manor  made  a 
return  to  the  precept  in  1706,  fetting  fonh  that  they  had  viewed 
the  wafie  ground  and  the  dimenfions  thereof  by  the  rod  which 
rni^ht  be  inclofed  by  Thomas  Flanders  for  his  own  ufe^  witliout 
prejudice  to  the  lord  or  the  tenants  of  the  manor  of  the  Queen's 
fubjefis,  and  that  Flanders  nor  his  heirs  or  affigns  OioUld  build  ' 
thereon  fo  and  fo;  but  this  doth'  not  imply  Migrant  in  fee  to 

Flanders, It  is  alfo  obferved  for  the  tenant,  that  Flanders^ 

bis  heirs  and  affigns  were  to  do  fome  things,  as  appears  by  the 
return  of  the  precept ;  this  is  only  a  circumftance,^  and  doth  not 
-  imply  a  grant  in  fee  ;  I  obfervc  that  moft  of  thefe  inquiries  by 
the  tenants  of  the  manor  are,  whether  it  would  be  prejudicial 
if  the  lord  of  the  manor  himfelf  (hould  inclofe,  but  there  k  no 
fuch  return  as  this  for  a  tenant  to  inclofe  reftrainiag  him,  his 
hdrs  and  affigns^  not  to  build  fo  and  fo. 

Another 
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Proceedings  in  a  writ  of  right  jbalmi  between  Tyflcff 
£rq.  demandant,  and  Clarke  tenant* 

The  original  fjEOR  G  E  the  Third,  by  the  grace  of  G  O  D.  of  Great  Bn^ 
writ  of  right.  ^^  (am^  France  and  Ireland,  King,  defender  of  the  hh\u9c.  to 
the  Iheriff  of  MiddUfex  greeting.  Command  George  Qarke  tba 
be  juftly,  and  without  delay,  render  unto  Franas  John  T\fm 
Efa.  ten  meffuages,  ten  gardens,  one  [hop ^  two  coach-koufts,  thru 
JlaoUs,  and  two  acres  of  land  with  tne  appurtenances ,  in  thcfanjk 
cf  Saint  John  Hacknev,  which  he  claims  to  be  his  right  and  in- 
heritance and  to  hold  of  us  in  chief,  and  whereof  he  complaint 
that  the  faid  George  Clarke  unjuftly  deforces  him,  and  unlefs  hi 
Ihall  To  do,  and  it  the  faid  Francis  John  (hall  give  you  fecuritjr  . 
of  profecuting  his  claim,  then  iummon  by  ^om  fummonen  tht 
faid  George  CUrke  that  he  appear  before  our  luftices  at  Wefiminfier 
in  eight  days  of  Saint  Huary,  to  (hew  wherefore  he  bach  not 
^lone  it,  and  have  you  there  the  fummoners  and  this  writ.  Wit- 
ne(s  Ourfelf  at  Weftnarifter  the  tweotietli  day  oi November, ]sii» 
twelfth  year  of  our  reign. 

Allot. 

{John  Doe, 
and 
liichardDoe. 
ine  wiic  01 

*^  The  fummoners  of  the  within-named  George  Clarke  ire 

James  Armftrong  and  Daxdd  Simp/on. 

And  at  the  moft  ufual  door  of  the  pariOi  church  of  Saint  Join 
Hackney  within  mentioned  on  Sunday  the  29th  day  of  Deambtr, 
in  the  year  within  written,  immediately  after  divine  fervice  and 
ferroon  ended,  I  did  caufe  public  proclamation  to  be  made  ac« 
cording  to  the  form  of  the  ftatute  in  luch  cafe  made  and  profided. 

{John  Wilkes  Ef^.l 
and  ^Sheriflf. 

Fred.  Bull  Etq.     J 

George  Clarke  the  tenant  having  been  legally  fummoned,  did 
not  appear  at  the  return  of  the  original  writ,  but  made  definih, 
thereupon  a  writ  of  grand  cape  imied,  the  tenor  whereof  hoe 
follows. 

The  writof        GEORGE  the  Third,  by  the  grace  of  G  OD,  ofGreatBri^ 
grsadcafe.     ^^^^^  France  and  Ireland,  King,  defender  of  the  fiutb,  &c.  to  the 

iheriff 


Tyssen  Demand aS't  verfus  Clarke  Tenant,  55g 

flierlfF  ol  Middle ftx  greeting.  Take  into  our  hands  by  the  view  ot 
honcA  and  lawlul  men  of  yonr  county,  im  mejfuages^  tm  gar- 
dens,  one  Jhop,  two  coach-houfes,  three Jiables ^  and  two  acres  of 
land,  with  the  appurtenances,  in  the  parijlt  of  Saint  John  Hackney^ 
which  Francis  John  Tyjfen  Efq.  in  our  court  before  our  juftices 
at  Wejlminjkr  claims  to  be  his  right  and  inheritance,  and  to 
hold  of  us  in  chief,  and  wbereoF  he  complains  that  George 
Clarke  unjuftly  deforces  him,  by  our  writ  of  writ,  through  thp 
default  of  the  faid  George  Clarke:  and  the  day  of  the  caption 
made  known  to  our  julUccs  at  Wejlmiiifler  by  your  letters  fealed, 
and  fummon  by  good  fumraoners  the  faid  G'eorEt  Clarke  that  he 
be  before  our  juftices  ^{.IVeJlminJler  from  the  day  of  Eqfter  in 
fifteen  days,  thereof  to  anfwcr  and  to  (hew  wherefore  he  was  pot 
in  our  court  before  our  juftices  at  Wefiminfier  in  eight  days  of 
Saint  Hilary  laft  paft  as  he  was  fummoned,  and  have  you 
ther€  the  names  oi  thofe  by  whofe  view  you  fhall  have  done 
this,  the  fummoners  and  this  writ.  Witnefs  Sir  William  De 
Grey  Knt.  at  Weftminfler  the  lath  day  of  February  in  the  twedfth 
year  of  our  reign.  ' 

The  tenant  having  appeared  and  faved  his  default  at  there- 
turn  of  the  writ  oi  grand  cape,  the  demandant  declared,  and  the 
tenant  pleaded  the  general  iffue;  whereupon,  the  mife  being 
joined  upon  the  mere  right,  the  following  writ  of  fummon  s  iflued 
to  fummon  four  Knights  to  make  etedion  of  the  Grand 
Assize. 

GEORGE  the  Third,  by  the  grace  of  GOD,  of  Great  Bri^  Writ  of  jB». 
tain,  France  and  Ireland,  King,  defender  of  the  faith,  0r.  to  the  J!J|1^^'^' ' 
Iheriff"  of  Middle fex  greeting.     We  command  you  that  by  good  ^ua  the 
fummoners  you  fummon  four  lawful  Knights  of  your  county,  Grind  Aflite. 
girt  with  fwords,  that  they  be  before  our  juftices  at  Weflndnfler^ 
on  the  morrow  of  All  fouls,   to  make  cletlion  of  our  Grand 
Assize    between  Francis  John  Tyffen    Efq.   demandant,    and 
George  Clarke  tenant,  oS.  ten  meffuages,  ten  gardens,  onefhop,  two 
coach-houfes,  three  fables,  and  two  acres  of  land  withthe  appur- 
tenances, m  the  panfh  of  Saint  John  Hackney  in  your  county, 
whereof  the  faid  George  Clarke  in  our  fame  court  hath  put  hlni- 
felf  upon  our  Grand  Assize,  by  praying  a  recognition  to  be' 
made   whether  he  hath  a  greater  title  to  hold  the  tenements 
aforefaid,  with  the  appurtenances,  to  him  and  his  heirs  as  tenants 
thereof  as  he  now  holds  the  fame,  or  whether  the  faid  Francis 
John  Tyffen  ^ath  title  to  hold  the  fame  tenements,  with  the  ap- 
purtenances as  he  hath  demanded  the  fame,  and  have  you  there 
the  names  of  the  fummoners,  the  Knights,  and  this  writ.     Wit. 
nefs  Sir  William  De  Grey  Knt.  at  Wflmmjler  the  30th  day  oi  June 
in  the  thirteenth  year  ol  our  reign. 

Wiiks. 
6  'ihc 
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mont  offour 
koightf* 
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The  writ  of 
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The  (heriflf  having  done  nothing  upon  the  writ  of  fummonl 
ot  four  Knights,  the  following  alias  writ  ojjummons  ifluedi  rc« 
XM\vi^\tfromth6^day  of  Saint  martin  in  fifteen  daysi 


Theretam 
oftbe«£tfs 
writ  of  fain« 
moot  of  four 
knights. 


GEORGE  the  Third,  by  tlie  grace  of  GOD,  of  Great  Bri^ 
tain^  France  and  Ireland^  ^^"g;  defender  of  the  faith^  C^c.  to  the 
flieriflF  of  Af/V/t/Zif^jc  greeting.  vVe  command  you^  as  before  we 
have  commanded  you,  that  hy  good  fummoners  you  fummon 
four  lawful  Knights,  67c.  (as  in  the  firft  writ  of  lummons  ver* 
'  batim)  witnefs  Sir  William  De  Grey  Knt.  at  Wefiminfter^  the  6th 
day  of  November^  in  the  fourteenth  year  of  our  reign* 

WtlUs. 

By  virtue  of  this  writ  to  me  dire£^ed,  I  have  caufed  James 
Efdaik^  James  Hodges^  PhilifDyot^SinA  George  Mercer^  four  law- 
ful Knights  of  my  county  ffirt  with  fwords,  to  be  fummoned  by 
Henry  tar^ufon  and  John  Whittaker  my  bailiffs,  to  be  before  his 
Majefty's  juftices  at  the  day  and  place  within  mentioned,  to  do 
as  by  this  writ  they  are  required,  and  as  I  api  within  com<^ 
manded,  the  faid  fummoners  are  and  each  of  them  is  mainprized 
by  John  Doc  and  Rickdrd  Roe, 


r  Stephen  Sayer  Efq. 
0  and 

ImUiamLeeErii.    3 


Tbeanfwerof^     *       znd  >  Sheriff. 


The  four  Knights  above-mentioned  appeared  in  court,  at  the 
return  of  the  abas  writ  of  fummons:  and,  being  placed  in  the 
jury-box,  on  the  north-ude  of  the  court  of  the  bench^  were  fe- 
verally  fworn  lawfully  and  truly  to  choofe  twelve  Knights  girt 
with  fwords,  of  themfelves  and  others,  which  beft  know  and  will 
declare  or  fay  the  truth  between  the  parties. 

The  four  Knights  having  chofcn  of  themfelves  and  others 
twenty  four  a  writ  of  venire  facias  iflued,  the  tenor  whereof  here 
followeth. 

GEORGE  the  Third,  by  the  grace  of  GOD,  o{ Great  Bri^ 
tain^  France  and  Ireland^  King,  defender  of  the  faith,  fi?c.  to  the 
(heriff  of  Middlefex  greeting.  Wc  command  you  that  you  caufe  to 
come  before  our  juftices  at  Wefimnfier  from  the  day  of  Eafier  iu 
one  month,  James  Efdaile  of  BunhilLrow,  James  Hodges  01  Higk^ 
gate^  Philip  Dyot  oi  DyotJlreet,  George  Mercer  of  Margaret^ 
fireet^  John  JValford  of  Bunhll-row^  Edward  Hawkins  of  Ltmon^ 
Jlreet,  lints.  John  S/nller  of  Chriji^church^  Gerrard  Howard  oi 
Hampftead,  Robert  Gary  of  the  'ame,  Guy  Bryan  of  Chrjjl^ckmrtk^ 
CadwaUader  Coher  of  Oldflreet,  Roger  Griffin  ot  ffltngtoft-romd^ 

Joftph 
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Joftph  Kdlifig  of  CUrkenwell^  Thomas  Cogan  of  IJlington^  Lomax 
Ryder  ol  Ftnchley^  William  Addin^tun  o^Southamfion-raw^'nomas' 
Parry  of  Bcrnersjircet,  Charles  Shepherd  6t  Buljlrodejlreet^ 
Thomas  Lockwooa  oi  Edwardjlreet,  George  -Rcid  of  IJ/fon 
Green,  Harry  Parker  of  Newman-Jlreet^  Wiuiam  Baker  of  Port^  • 
man-fquare,  Jofeph  Wtlton  of  (lueen  Annjlreet^  and  Leonard  Morfe 
'  of  the  fame  Elqrs.  recognitors  chofen  to  make  recognition  of 
our  Grand  Assize,  between  Francis  John  Tyjfen  Efq.  demand- 
jint,  and  (r^^r^^  C/flritf  tenant,  oi  ten  m^/fuages,  ten  gardens^  one 
jkop,  two  coack-houfesy  three Jlables,  and  (wo  acres  of  land  zvitk 
fhe  appurtenances y  in  the  panjh  of  Saint  John  Hackney  in  your 
count\\  whereof  the  faid  George  Clarke  in  our  fame  court  hathr 
put  nimfelf  upon  our  Grand  Assize  by  praying  a  recognition 
to  be  made,  whether  he  hath  a  greater  title  to  hold  the  tene- 
fuents  aforefaid,  with  the  appurtenances,  to  him  and  his  heirs  as 
tenants  thereof  as  he  now  hold§  the  fame,  or  whether  the  faid 
Francis  John  Tyjfen  hath  title  to  hold  the  fame  tenements  with 
the  appurtenances  as  he  hath  demanded  the  fame,  and  have  you 
there  this  writ;  witncfs  S'ltWillidm  DcGrey  Knt.  at  Wejlminjler 
the  12th  day  of  February  in  the  fourteenth  year  of  our  reign. 

Here  next  follows  the  entry  of  the  whole  record  upon  the 
roll  ^number  439)  among  the  pleas  of  land  of  Trinity  term  in 
the  thirteenth  year  of  King  George  the  Third. 

MIDDLESEX,  (to  vfit)  Francis  John  Tyjfen  Efq.  by  John  The  count 
Vernon  his  attorney  demands  againft  George  Clarke  ten  meffuages^  "P^.".i  V^ 
ten  gardens^  one  jhopy  two  coach  Jioufes^  three  flables,  and -two  ^  "f» 
acres  of  land  with  the  appurtenances ^  in  the  panJh  of  Saint  John 
flackney^  as  his  right  and  inheritance  by  writ  of  the  Lord  the 
King  of  ri^ht^  and  thereupon  he  faith  that  Francis  Tyfjen  Efq. 
father  of  him  the  faid  Francis  John^  was  feifed  of  the  tenements 
aforefaid  with  the  appurtenances  in  his  demefne  as  of  fee  and 
right  in  the  time  of  peace,  in  the  time  of  the  Lord  George  the 
firft  late  King  of  Great  Britain^  (to  wit  J  within  fixty  years  now 
lajlpaft^  by  taking  the  iffdees  thereof  to  the  value,  &c,  and  from 
the  laid  Francis  the  father,  the  right  dcfcended  to  the  faid  Francis 
John,  who  now  demands  as  fon  and  heir  of  the  faid  Francis 
his  father,  and  that  fuch  is  his  right  he  offers,  G?f.  And  the  Tl»«  <!eftnct; 
faid  George  Clarke  hy  John  Swale  his  attorney  comes  and  de-  ^^    1* 
fends  the  right  of  the  (aid  Francis  John  Tsjfen,  and  the  feifin  of 
the  faid  Francis  Tyjfen  when,  G?r.  and  the  whole,  6?c.  and  what- 
foever,  £i?c.  and  moftly  of  the  tenements  aforefaid  as  of  fee 
and  right,  6?c.  and  he  puts  himfelf  on  the  Grand  Assize  of  The  tenant 
our  IjDrd  the  king,  and  he  prays  a  recognition  to  be  made,  whe-  condudct  hit 
ther  he  the  faid  George  Ctarke  has  a  greater  title  to  hold  the  5l^^  jj| 
tenements  aforefaid  with  the  appurtenances  to  him  and  his  heirs    ^^    4ip»*' 
as  tenants  thereof  as  he  now  holds  the 'fame,  or  whether  the 

Vol.  in.  o  o  faid 
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iflTuc  if         faid  Francis  John  Tyjfcn  has  title  to  hold  the  fame  tenements 

joined  upon    with  ihc  appurtenances  as  he  has  above  demanded  the  fame, 

iv^riTTf  "'  ^'^^-  and  the  faid  Frayicis  John  Tjjfcn  doth  the  like  :  therefore 

SvMMOMt     the  {iicrifT  is  commanded  that  be  fummon  by  good  fummoners 

or  lour  four  4awful  knights  of  his  county  girt  with  fwords,  tliat  iliey 

eieU  the*      ^^  ^^^^  ^''  ^^^^  vioTTow  oj  M-fouls  next  coming,  to  make  election 

Grand  jtffixu  of  the  affizc  aforcfaid;  the  fame  dayis  given  to  the  parties  afurc« 

aid  here,  to  hear  theclcftionof  th^  ajfize  ^iov^idixA^  £?c.  as  which 

day  here  come  as  well  the  faid  Francis  John  Txffin  as  the  faid 

Georsc  Clarke  by  their  attornies  aforefaidi^  ana  the  {herilT  Iiath 

Fiftcmet  Mv   not  lent  the  writ ;  therefore  as  before,  the  flieriff  is  commanded 

'^  ^]*r'      ^*^'  ^^  fummon  by  good  fummoners  four  lawful  Knights  of  his 

tlUm'^hox   county  girt  with   fwords,  that  they  be  here yri^in  3ie  Jay  cf 

luitgbu.        Saint  Martin  xnjijieen  days  next  coming,  to  make  ele£lion  of  tni 

affile  aforefaid,  th6  fame  day  is  given  to  the  parties  aforefaid 

here  to  hear  the  ele£lion  of  the  ^ue  aforefaid,  0r.  at  which 

day  here  come  as  well  the  faid  Francis  John  Ty/fen  as  the  faid 

Thtffttwii     G^^^g^  Clarie  by  their  attornies  aforefaid,  and   the  iherifF,  (to 

dicjtaf.  ^vit)  Suphen  Saycr  Efq.  and  William  Lu  Efq.  now  returns  that 

he  had  caufed  to  be  fummoned  James  Efdaile^  James  Hodges^ 

Philip  Dyot^  and  George  Mercer^  four  lawful  Knights  of  his  coimty 

girt  with   fwords,  by  Henry  Fergufon  and  John  Whittaker  his 

bailiffs,  to  be  here  from  the  day  of  Saint  Martin^  in  fifteen  days 

aforefaid,  to  do  as  the  fame  writ  commands  and  requires,  and 

that  tlic  faid  fummoners  are  and  each  of  them  is  matnpriied  by 

Tbtfcttf        ^°^^  ^^^  ^"^  Richard  Roe,  whereupon  the  faid  James  Efdaile^ 

kiiightitp-     James  Hodges^  Philip  Dyot  and  Geojrge,  Mercer^    four  lawful 

pparan4elea  Knights  of  the  c^Tunty  aforefaid,  ffirt  with  fwords,  being  called 

^^^^      in  their  proper  perfons  come,  and  being  fworn  upon  their  oath 

in  the  prefence  of  the  parties  aforefaid,  chofe  of  ihemfelves  and 

others  twenty-four,  (to  wit)  James  FfdaxUy  James  Hodges,  Philip 

P^ot,  George  Mercer ,  John  Waif  or  d,  Edward  Hawkins,  Knights, 

'     ~  ■       "  ^     Bryan,   Cad^ 

omas   Co^an, 
CharUs  Shep» 
herd,  Thomas  Lockwood,  George  Reid,  Harry  Parker,  Ifilliam 
Baker,  Jofcph  Wilton,  and  Leonard  Morfe,  Efqrs.  good  and  law- 
ful men  of  the  county  aforefaid,  who  neither  are  of  kin   to  t'ne 
faid  Francis  John  Tsffcn  nor  to  the  faid  George  Clarke,  to  make 
recognition  of  the  Grand  Aflize  aforcfaid,  therefore  the  Hicriff 
Wbtftupon     ^^  commanded  that  he  caufe  them  to  come  here  on  the  odave  of 
fVemfaciM  Saint  Hilary  to  make  the  recognition  aforefaid,  the  fame  day 
M  awarded.      i$  given  to  tfie  parties  aforefaid  here,  ^c.  at  which  day  here  come 
as  well  the  faid  Francis  John  TyJfen^  as  the  faid  George  Clarke  by 
their  attornies  aforefaid,  and  the  fheriff"  hath  not  fent  the  writ, 
therefore  as  before  the  (heriflp  is  commanded  that  he  caufe  them 
to  come  hzic^from  the  day  ofEaflcr  in  one  month,  to.  make  the 
1  recognition 
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recognition  aforeraid,  the  lame  da^  is  given  to' the  parties  afore* 

faid  here,  £?r.  at  which  day  here  come  as  well  the  faid  Francis 

John  Tyjftn  asrifac  faid  Grorge  Clarke  by  their  attomies  aforefaid^  ^ 

and  tlic  recognitors  of  the  qfflze,  whereof  mention  is  above  made,  The  ncof* 

being  called  come,  and  certain  of  them,  (to  wit)  James  E/Hailc,  niton  q£  dm 

James  Hodges,  Philip  Dyoi,  George  Mercer,  John  tvalford,  Knts,  €^«««^ 

John  Spillery  Gerrard  Howard^  QidwaUadet  Coktr,  Roger  Griffin^ 

Jofeph  Kelling,  Thomas  Cogan,  Lomax  Ry^^t  William  AdSngton^ 

liiomas  Parry,  Charles  Shepherd,  and  Thomas  Lockwood,  £fars« 

being  elefled,  tried  and  fworn  upon  their  oath  fay,  that  the  laid  ana  being 

Francis  John  Tyfen  hath  greater  title  to  hold  the  faid  tene-  ^'•orafiret 

ments  with  the  appurtenances  to  him  and  his  heirs,  as  he  above  a^2£it^* 

demandeth  the  fame,  tlian  the  faid  George  Qarke,  to  hold  the 

fame  as  he  now  holdeth  them,  as  the  faid  Francis  John  Tyffen 

by  his  aforefaid  writ  hath  fuppofcd ;  therefore  it  is  conficKered  Juagment 

that  the  faid  Francis  John  Tyffen  recover  his  feifm  againft  the  faid  that  he  do 

George  Clarke  oi  the  tenemenu  aforefaid,  with  the  appurtenances,  ^J^^/** 

to  hold  to  him  and  his  heirs,  quit  of  the  faid  George  Clarke  and  his         ****** 

heirs  for  ever  ;  and  the  faid  George  Garke  in  mercy,  £?c.  Mercy. 

In  the  Gommbn  Pleas,   Eafler  term,  in  the  thirteenth 
year  of  the  reign  King  George  the  Third. 

TYSSEN  Efq.  againft  Clarke,  Tkurfday  the  13th  of  May,  Tbewieof 
upon  reading  a  rule  made  between  the  faid  parties  on  the  9th  of  *^'!_ji*?^ 
February  in  Hilary  term  laft,  and  upon  hearing  couufel  on  both  ^fcnf,io3i 
fides,  and  the  demandant  by  his  counfel  hereby  con fenttn^  (that  is-befcwe 
the  tenant  upon  the  trial  of  this  caufc  fliall  give  in  evidence  »«n"oiie4  ia 
thdX^fine  was  levied  in  Michaelmas  term,  in  the  fixteenth  year    **••**•* 
of  the  reign  of  his  late  Majefly  King  C^()r^^  the  Second,  between 
John  Clarke  the  late  father  ot  the  laid  tenant  in  this  caufe  as 
plaintiff,  and  Roger  OJhaldeJlon  and  Sarah  his  wife  deforc^nts 
of  the  tenements  in  the  demandant's  declaration  mentioned,  and 
that  the  fame  was  ingroffed  and  afterwards  publickly  and  openly 
read  and  proclaimed  according  to  the  form  of  tne  ftatute  in 
fuch  cafe  made  and  provided,  and  that  fuch^w^  was  levied  to 
the  ufe  of  the  faid  Jonn  Clarke  and  his  heirs,  and  by  virtue  thereof 
the  faid  John  Clarke  entered  into  the  faid  tenements  with  the 
appurtenances,  and  thereby  hccdjac/ei/ed  thereof  in  his  demefne 
as  of  fee,  and  that  he  died  feifed  afterwards,  and  that  the  laid 
George  Clarke  the  tenant  was  his  heir,    and  that  neither  did 
Francis  Tyjfen  the  father,  nor  Francis  John  Tyjfen  the  fon,  at  any 
time  within  five  years  next  after  the  proclamations  had  and 
made,  purfue  his  title,  claim  or  intereft,  in  or  to  the  (aid  tene.  ' 

mcntSy  or  any  part  thereof,  by  way  of  a3ion  or  lawful  entr)*, 

and 


A94  J^cif«»xs(»  M  A  Wait  of  R^gst^  See. 

9fiA  the  tenant  by  hi^  counfcl  hereby  CQnfentiqg  that  the  de- 
mandant on  the  f^ld  tri^I,  (baH  be  at  liberty  to  give  in  evidence 
that  they  who  were  parties  to  the  faid  Jinc^  or  any  of  them,  at 
Uic  time  of  levying  the  t^iijine  had  nothing  in  the  premifts; 
b  is  ordered  th^  the  fecgnd  ptea  pleaded  in  this  caufe  be  ft  ruck 
out.    By  the  court, 

On  the  motion  of  Serjeant  Walker  for  tl)c  tenant,  Serjeant 
Burland  for  the  ^etpaiidant. 

Folh^rgilL 
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